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ERRATA. 


Page  5,  line  2  from  bottom,  for  '^  deposition,"  read  citatum.  ■ 

Page  18,  line  13  from  bottom,  for  "  had,"  read  had,  •  \ 

Page  39,  line  12  from  top,  for  *'  Bingham,"  read  Brigham. 

Page  68,  line  4  of  syllabus,  for  "  on,"  read  nor. 

Page  90,  line  3  of  syllabus,  for  ^' plaintiff 's,"  read  defmdanfs  ;  and  line 
4,  for  "defendant's,"  read  plaintiff  ^8. 

Page  96,  line  16  from  bottom,  for  "  settlement,"  read  aUopnenU 

Page  299,  line  11  from  bottom,  read  ^impotency,    BuV^ 

Page  392,  line  2  from  bottom  of  syllabus,  for  "  referred,"  read   rrformed 

Page  398,  lino  10  from  top,  for  "  customs,"  read  euatomers. 

Page  408,  line  3  of  syllabus,  for  *'  recognizanced,"  read  recognized, 
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Hon.  JONATHAN  ROSS,         f  assistant  judges. 

Hon.  H.  henry  TOWERS,   J 


FIRST  NATIONAL   BANK  OF   MONTPELIER  v.    HUBBARD 

AND  Others. 

Jurisdiction  of  State  Courts  of  Suits  Brought  by  National  Banks. 

State  courts  have  jarisdiction  of  suits  brought  by  national  banks,  it  not  having  been 
taken  away  by  s.  57,  No.  86,  of  Sts.  U.  S.,  1863-4. 

Assumpsit  upon  a  promissory  note.  At  the  September  Term, 
1875,  the  defendant  Hubbard  moved  to  dismiss  the  action,  for 
that  national  banks  could  not  maintain  actions  in  the  state  courts, 
and  that  the  United  States  courts  alone  had  jurisdiction  of  such 
actions.  The  other  defendants  were  defaulted.  Motion  overruled, 
and  judgment  for  plaintiff.  Exceptions  by  Hubbard. 
1 
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J,  A.  Wing^  for  defendant,  cited  Sts.  U.  S.  1863-4,  No.  85,  s. 
57  ;  The  Bank  of  Bethel  v.  The  Pohquioque  Bank,  14  Wall.  383  ; 
Kennedy  v.  Gibson  et  al,  8  Wall.  498. 

Gleason  ^  Fields  for  plaintiflF.* 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  J.  In  the  County  Court  the  defendant  Hubbard  moved 
the  court  to  dismiss  the  action  on  the  ground  that  national  banks 
cannot  maintain  actions  in  the  state  courts,  and  that  the  United 
States  courts  alone  have  jurisdiction  of  such  actions.  The  court 
overruled  the  motion,  and  the  only  question  presented  is  as  to  the 
correctness  of  that  ruling. 

The  plaintiff  is  a  banking  association,  established  under  the 
act  of  Congress  of  1864,  entitled,  "An  act  to  provide  a  national 
currency  secured  by  a  pledge  of  United  States  bonds,  and  to  pro- 
vide for  the  circulation  and  redemption  thereof."  The  8th  sec- 
tion of  that  act  declares,  that  every  banking  association  formed 
and  organized  pursuant  to  its  provisions,  shall  be  a  body  corpo- 
rate, with  the  usual  powers  of  a  corporation  ;  may  have  a  corpo- 
rate name  and  seal ;  may  make  contracts,  and  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  and  equity,  as  fully  as 
natural  persons.  In  tlie  absence  of  any  restrictive  legislation 
upon  the  subject,  a  corporation  established  under  that  act  would 
have  the  right  to  maintain  a  suit  in  its  corporate  name  in  any 
state  court  of  appropriate  jurisdiction  ;  for  it  is  well  settled, 
that  civil  cases  arising  under  the  Constitution  and  laws  of  the 
United  States,  may  be  tried  and  determined  in  the  state  courts, 
unless  the  national  Constitution  and  laws  have  vested  exclTisive 
jurisdiction  of  them  in  the  federal  courts,  but  that  Congress  may 
prohibit  the  state  courts  from  entertaining  jurisdiction  of  such 
cases.  1  Kent  Com.  396 ;  Bank  of  the  Uriited  Slates  v.  Beve- 
reauxj  5  Cranch,  85;  Oshorn  v.  United  States  Bank,  9  Wheat. 
738  ;  Teale  v.  Felton,  1  Comst.  537  ;  Ward  v.  Jenkins,  10  Met. 
591 ;  Pitt  Cooke  v.  The  State  National  Bank  of  Boston,  52  N. 
Y.  96. 


•Tli^  brief  for  plaintiff  was  not  furnished  to  the  Reporter. 
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It  is  claimed  that  exclusive  jurisdiction  of  all  suits  instituted  by 
any  such  corporation  is  given  to  the  district  and  circuit  courts  by 
sec.  59  of  the  act  of  Feb.  25,  1863,  and  the  57th  sec.  of  the  act 
of  1864.  Sec.  59  of  the  act  of  1863  provided  that  all  suits,  ac- 
tions, and  proceedings  bp  or  against  any  association  under  the  act, 
may  be  had  in  any  circuit,  district,  or  territorial  court  of  the  Uni- 
ted States  held  within  the  district  in  which  such  association  may 
be  established.  The  57th  sec.  of  tlie  act  of  1864  provides  that 
suits,  actions,  and  proceedings  against  any  such  association  may 
be  had  in  the  same  courts,  or  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located, 
having  jurisdictiou  in  similar  cases. 

In  Kennedy  v.  GHbson  et  ah.  8  Wall.  498,  which  went  by  ap- 
peal from  the  circuit  court  to  the  Supreme  Court  of  the  United 
States,  and  was  heard  on  demurrer  to  the  petition,  one  question 
that  arose  was,  whether,  in  view  of  the  omission  in  the  57th  sec. 
of  the  act  of  1864  (literally  read)  of  the  word  6y,  the  bill  could 
be  sustained  in  the  court  where  brought.  In  the  opinion  delivered 
by  Justice  Swayne,  he  says, ''  The  59th  sec.  of  the  act  of  Feb.  25, 
1863,  provides  that  all  suits  by  or  against  such  association  may  be 
brought  in  the  proper  courts  of  the  United  States.  The  57th  sec. 
of  the  act  of  1864  relates  to  the  same  subject,  and  revives  and 
enlarges  the  provisions  of  the  59th  sec.  of  the  preceding  act.  In 
the  latter,  the  word  6y,  in  respect  to  such  suits,  is  dropped.  The 
omission  was  doubtless  accidental.  It  is  not  to  be  supposed  that 
Congress  intended  to  exclude  the  association  from  suing  in  the 
courts  where  they  can  be  sued.  If  this  be  not  the  proper  con- 
struction, while  there  is  provision  for  suits  against  the  associa- 
tions, there  is  none  for  suits  by  them  in  any  court."  This  con- 
struction would  give  the  plaintifiF  the  right  to  sue  in  either  of  the 
courts  designated  in  the  57th  sec.  of  the  act  of  1864,  not  upon 
the  ground  that  the  right  to  sue  in  the  state  courts  was  given  by 
the  act  of  Congress,  because  it  was  held  in  Houston  v.  Moore^  5 
Wheat.  1,  that  Congress  cannot  confer  jurisdiction  upon  any 
courts  but  such  as  exisj  under  the  Constitution  and  laws  of  the 
United  States,  but  upon  the  ground  that  state  courts  may  exer- 
cise jurisdiction  in  cases  authorized  by  the  laws  of  the  state,  and 
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not  prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. 
I  think  the  proper  construction  to  be  put  upon  "see.  67  of  the  act 
of  1864  in  regard  to  the  power  conferred  of  briuging  actions  in 
specified  courts,  is  permissive  and  not  mandatory. 

There  are  no  words  of  exclusion  in  the  act ;  and  it  is  a  general 
rule  as  to  jurisdiction,  that  to  confer  it  upon  one  court  does  not 
operate  to  oust  other  courts  otherwise  possessing  it,  for  the  rea- 
son that  concurrent  jurisdiction  is  not  inconsistent.  Delafield  v. 
State  of  Ulinois,  2  Hill,  160.  At  all  events,  the  jurisdiction  of 
state  courts  should  not  be  taken  away  upon  doubtful  or  ambigu- 
ous  language. 

Judgment  affirmed. 


FOLSOM  V.  CONNER,  Executor  of  DURGIN. 

Audita  Querela. 

In  audita  querela  to  eet  aside  the  judgment  of  a  justice  of  the  peace,  it  appeared  that 
when  ttie  suit  in  which  the  judgment  was  rendered  was  brought,  the  complainant 
had  ceased  to  be  a  resident  of  the  state,  and  had  no  place  of  abode  and  no  known 
agent  within  it;  that  the  writ  in  said  suit  was  served  by  attaching  personal  pro^jerty 
of  the  plaintiff,  and  by  leaving  an  attested  copy  with  plaintiff's  son  who  was  tlien 
and  thereafterwards  a  resident  of  the  state;  that  on  or  before  the  return  day  of  said 
writ,  the  son  asked  for  and  obtained  a  continuance  of  said  suit;  and  that  no  recog- 
nizance for  a  review  was  entered  before  the  issuing  of  execution.  Ileldj  that  plain- 
tiff was  not  affected  by  the  acts  of  his  son;  that  the  record  of  the  justice  court  was 
not  conclusive  upon  plaintiff  ;  that  there  was  no  due  senice  of  the  writ;  that  the 
non-entry  of  a  recognizance  for  review  before  issue  of  execution,  was  fatal;  and, 
therefore,  tliat  the  ac^tion  would  lie. 

The  County  Court  found  upon  trial  that  the  notice  for  the  taking  of  a  deposition  was 
sufficient.    Held,  condusive. 

AuDFTA  Querela  to  set  aside  the  judgment  of  a  justice  of  the 
peace.  Plea,  the  general  issue,  and  trial  by  the  court,  September 
Term,  1875,  Redpield,  J.,  presiding. 

It  appeared  that  in  February,  1869,  the  plaintiff,  then  a  resi- 
dent of  this  state,  removed  with  his  family  to  Nebraska,  and  there 
took  up  his  residence,  thereafter  having  no  place  of  abode  in  this 
state ;  that  the  suit  in  which  the  judgment  in  question  was  ren- 
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(lered,  was  brought  after  his  removal,  and  that  he  had  no  knowl- 
edge thereof,  nor  of  the  judgment  rendered  therein,  until  No- 
vember, 1874,  when  he  returned  to  sell  certain  personal  property 
that  he  had  left  upon  his  removal.  It  appeared,  also,  that  the 
plaintiff,  upon  his  removal,  left  a  wagon  and  a  harness  with  his 
son,  who  then  was  and  continued  to  be  a  resident  of  this  state, 
with  authority  to  let  said  Durgin  take  them,  if  he  would,  in  full 
satisfaction  of  the  debt  then  due  from  the  plaintiff,  upon  which 
the  judgment  in  question  was  founded,  but  that  neither  the  son 
nor  any  one  else  in  this  state  then  or  afterwards  had  any  other  or 
further  agency  for  the  plaintiff  for  any  purpose ;  that  the  writ  in 
said  suit  was  served  by  attaching  said  wagon  and  harness  and 
other  personal  property,  and  by  leaving  an  attested  copy  thereof 
with  the  said  son  at  his  house ;  that  on  or  before  the  return  day 
of  said  writ,  the  son  asked  the  attorney  of  the  plaintiff  in  that 
suit  for  a  continuance,  which  was  granted  ;  and  that  there  was 
otherwise  no  appearance  for  the  defendant  in  that  case.  It  fur- 
ther appeared,  that  the  suit  was  not  continued  for  notice,  and  that 
there  was  no  recognizance  for  review  entered  before  the  issuing 
of  execution,  but  that  there  was  a  bond  in  the  penal  sum  of  more 
than  double  the  amount  of  the  judgment,  drawn  up  and  signed  by 
said  Durgin  and  surety,  but  not  brought  to  the  notice  of  the  jus- 
tice. Upon  these  facts  the  court  adjudged  that  the  said  judgment 
was  irregular,  and  should  be  set  aside ;  to  which  the  defendant 
excepted. 

The  plaintiff  offered  in  evidence  the  depositions  of  himself  and 
his  son,  to  the  admission  of  which  the  defendant  objected,  for  that 
the  citation  did  not  give  suflScient  notice  of  thT3  time  of  taking. 
There  were  two  citations.  The  first,  the  seasonablencss  of  the 
service  of  which  was  not  questioned,  cited  the  defendant  "  to  ap- 
pear before  A.  B.  Puller,  authorized  by  law  to  take  depositions,''  &c. 
Afterwards,  as  that  citation  did  not  state  the  official  character  of 
the  magistrate,  the  plaintiff  caused  a  second  citation,  in  which 
that  omission  was  corrected,  but  which  was  in  all  other  respects 
like  the  first,  to  be  served  upon  the  defendant.  The  depositions 
were  taken  at  the  time  named  in  the  first  deposition,  which  was 
also  the  time  named  in  the  second.     There  was  evidence  tending 
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to  show  that  the  second  citation  did  not  give  sufficient  notice,  but 
the  court  adjudged  the  time  sufficient,  and  admitted  the  deposi- 
tions ;  to  which  the  defendant  excepted. 

J,  P.  Lamson,  for  the  defendant,  cited  Gen.  Sts.  c.  38,  ss.  22, 
23  ;  Sutt07i  V.  Tyrrell,  10  Vt.  87 ;  Spalding  et  al,  v.  Swift,  18 
Vt.  214  ;    Whitney  et  al  v.  Silver,  22  Vt.  634. 

H,  W.  Beaton  (J.  A.  Wing  with  him),  for  the  plaintiff,  cited 
Gen.  Sts.  c.  31,  s.  62 ;  c.  33,  s.  49;  Alexander  v.  Abbott,  21  Vt. 
476  ;   Whitney  et  al.  t.  Silver,  22  Vt.  634. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  When  the  suit  before  the  justice  was  brought 
against  this  complainant,  he  had  ceased  to  be  a  resident  of  the 
state,  and  had  no  place  of  abode,  and  no  known  agent,  within  it, 
in  the  sense  of  the  law  as  to  the  service  of  process  ;  and  had  no 
agent  of  any  kind,  for  any  purpose,  except  that  he  had  specially 
authorized  his  son  to  let  Durgin  take  a  certain  wagon  and  har- 
ness, if  he  would  receive  them  in  full  satisfaction  of  the  debt 
which  this  plaintiff  owed  him,  it  being  the  debt  on  which  the  judg- 
ment now  in.  question  was  grounded.  Durgin  would  not  so 
receive  said  property,  and  that  ended  the  son's  agency  for  any 
purpose.  This  plaintiff,  therefore,  was  not  bound  or  affected  by 
anything  the  son  did,  as  set  forth  in  the  exceptions. 

As  this  writ  is  brought  for  the  purpose  of  attacking  and 
vacating  said  judgment  because  the  acts  done  in  procuring  it  did 
not  render  this  plaintiff  amenable  to  the  justice's  court,  nor  affect 
him  by  the  proceedings  and  judgment,  the  record  of  that  court 
does  not  conclude  him  against  showing  what  and  all  that  took 
place  tending  to  render  such  proceedings  and  judgment  invalid 
and  ineffectual  against  the  subject  of  it. 

Counsel,  in  some  remarks,  intimated  that  that  record  had  the 
same  office  and  effect  in  this  case  as  it  would  have  in  an  action  of 
debt  or,  scire  facias  upon  the  judgment.  In  the  latter  case,  the 
record  cannot  be  impeached  or  questioned.  The  object  of  this 
proceeding  is  to  question,  and  invalidate,  and  annul  the  record. 
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The  facts  proved  show  that  no  such  service  was  made  by  attach- 
ment and  the  leaving  of  copy,  as  is  required  by  the  statute,  in 
order  to  put  the  suit  on  foot  so  as  to  place  this  plaintiff  in  any 
subjection  to  the  proceeding  in  any  stage  or  event  of  it.  This 
would  be  conclusive  in  behalf  of  the  plaintiff  upon  this  complaint. 

But  if  that  defect  should  be  passed,  there  was  no  compliance 
with  the  statute  requiring  a  recognizance  for  review  to  be  entered 
before  the  issuing  of  execution.  The  case  shows  that  execution 
was  issued,  and  that  plaintiff's  property  was  levied  upon  and  sold 
by  virtue  of  it.  This  gives  cause  for  this  audita  querela,  Alex- 
ander V.  Abbott,  21  Vt.  476  ;  Whitney  et  al.  v.  Silver^  22  Vt.  634. 

As  to  the  sufiBciency  of  the  notice  for  the  taking  of  the  deposi- 
tion, the  finding  of  the  County  Court  upon  the  proofs  is  conclu- 
sive. 

Judgment  affirmed. 


H  ASS  AM  V.  EDWARDS. 

School  District,     Assessment  of  Tax.       Acts  of  1872,  No,  8. 

Acts  of  1868,  No.  38. 

A  school  district  that  was  in  debt  was  enlarged  in  March,  1873,  by  the  annexation  of 
a  part  of  an  adjoining  district.  In  April,  1874,  the  district  as  it  was  before  its  en- 
largement, in  order  to  pay  tlie  debt,  voted  to  assess  a  tax  on  tlie  list  of  1872.  JfeUi^ 
that  under  No.  8  of  the  Acts  of  1872,  it  should  have  been  assessed  on  the  list  com- 
pleted on  May  15, 1874;  and  that  No.  38  of  the  Acts  of  18C8  conferred  no  such  right 
as  the  district  assumed. 

Trespass  for  two  robes  taken  under  tax-bill  and  warrant. 
Trial  by  the  court  upon  an  agreed  statement  of  facts,  at  the  March 
Term,  1876,  Redpield,  J.,  presiding. 

It  was  agreed  that  at  the  annual  town  meeting  in  March, 
1873,  a  part  of  school  district  No.  19  was  legally  set  to  district 
No.  15,  which  was  then  in  debt ;  that  at  the  first  and  second  sub- 
sequent annual  meetings  of  district  No.  15,  new  officers  were 
elected  in  the  usual  way ;  that,  up  to  the  second  of  said  meetings, 
said  debt  was  unpaid,  and  unprovided  for;  that  in. April,  1874, 
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the  members  of  old  district  No.  15  voted  to  raise  a  tax  on  the  list 
of  1872  of  the  old  district,  to  pay  the  debt;  that  said  tax  was 
assessed  and  certified  by  the  prudential  committee  of  1872,  and 
put  into  the  hands  of  the  defendant,  who  was  the  legal  collector 
of  the  district  for  1872,  but  not  at  the  time  the  tax-bill  was  deliv- 
ered to  him.  It  was  also  agreed  that  the  distress  and  sale  of  the 
robes  in  question  were  regular,  and  that  the  plaintiff  was  a  tax- 
payer in  district  No.  15  before  its  enlargement,  when  the  debt 
accrued,  and  when  the  tax  was  voted. 

The  court  held  that  the  assessment  on  the  list  of  1872  was 
lawful,  and  rendered  judgment  for  the  defendant  to  recover  his 
cost ;  to  which  the  plaintiff  excepted. 

J.  N.  Johnson  (^H.W.  Heaton  with  him),  for  the  plaintiff, 
cited  Gen.  Sts.  c.  84,  s.  66  ;  Afger  v.  Curry,  38  Vt.  382 ;  Allen 
V.  Burlington,  45  Vt.  203 ;   Capron  v.  JRaistrioky  44  Vt.  515. 

Greo.  M.  Fisk  ^Carpenter  ^  Plumley  with  him),  for  the  de- 
fendant, cited  Acts  of  1868,  No.  38. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  sufficiency  of  the  defendant's  justification  de- 
pends upon  the  validity  of  the  tax  assessed  against  the  plaintiff. 
The  tax  was  voted  by  the  district  in  1874,  and  to  be  assessed  on 
the  grand  list  of  1872.  No.  38,  Acts  of  1868,  under  which  the 
district  claimed  the  right  to  assess  the  tax  on  the  list  of  1872, 
conferred  no  such  right.  It  provides  that  no  division,  alteration, 
or  enlargement  of  the  limits,  or  the  uniting  of  any  school  dis- 
tricts in  this  state,  heretofore  made,  or  hereafter  to  be  made,  shall 
have  the  effect  to  dissolve  or  merge  said  district  or  districts,  until 
all  debts  and  liabilities  due  from  and  to  such  district  or  districts  so 
divided,  enlarged,  or  united,  shall  have  been  fully  settled  and 
paid,  and  saves  rights  of  action  in  favor  of  and  against  such  dis- 
tricts, and  continues  in  office  the  officers  of  such  district  in  office 
at  the  time  of  the  alteration,  with  all  necessary  powers  for  calling 
district  meetings,  levying,  assessing,  and  collecting  taxes  to  pay 
liabilities,  and  closing  up  the  concerns  of  such  district,  and  for 
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those  purposes  only.  The  obvious  intent  and  meaning  of  that  act 
is,  to  confer  upon  the  oflBcers  of  such  district  the  same  powers, 
for  the  purposes  named  in  it,  as  they  possessed  before  its  altera- 
tion. No  additional  powers  are  conferred.  So  that  in  the  assess- 
ment and  levying  of  taxes,  they  are  to  be  governed  by  the  same 
rules  that  would  have  been  applicable  to  them  before  any  altera- 
tion was  made. 

The  law  in  force  at  the  time  the  tax  was  voted,  (Acts  of  1872, 
No.  8,)  required  that  all  school-district  taxes  voted  on  the  first 
day  of  April,  or  at  any  time  thereafter  within  one  year,  should 
be  assessed  on  the  grand  list  to  be  completed  on  the  15th  of  May. 
The  district  could  not  vote  a  tax  to  be  assessed  upon  any  other 
list  than  the  one  designated  by  law  as  the  basis  for  taxation. 
Collamer  v.  Drury^  16  Vt.  574  ;  Capron  v.  Raistrick^  44  Vt. 
515  ;  Alger  v.  Curry^  38  Vt.  382.  The  attempted  justification 
of  the  defendant  fails  for  the  reason  that  the  tax  was  wrongfully 
assessed  on  the  list  of  1872. 

Judgment  reversed,  and  judgment  for  plaintiff  for  $12.50  dam- 
ages, and  costs. 


HOWARD  V.  BLACK. 
Replevin,     Pleading.      Gen.  Sis.  c.  35,  «.  14. 

In  replevin  for  beasts  impounded,  defendant  can  justify  only  as  at  common  law,  un- 
der an  avowry  setting  forth  the  facts  relied  upon,  evidence  of  justification  being 
admissible  under  the  plea  of  not  guilty  prescribed  by  s.  14  of  c.  35  of  the  Gen.  Sts., 
only  in  those  cases  to  which  remedy  by  replevin  was  extended  by  section  13  of  the 
same  chapter. 

Replevin  for  five  cows.  Plea,  not  guilty,  and  trial  by  jury, 
September  Term,  1875,  Redpield,  J.,  presiding.  The  plaintiff 
offered  evidence  tending  to  show  that  the  defendant  put  said  cows 
into  the  barn  and  barn-yard  of  the  pound-keeper,  near  the  pound, 
and  gave  the  plaintiff  notice  that  he  had  impounded  them  ;  that 
the  plaintiff  found  them  in  the  barn  and  replevied  them.     The 
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defendant  then  oflFered  testimony  tending  to  prove  that  his  and  the 
plaintiff's  lands  were  separated  only  by  a  fence  belonging  in  part 
to  him  and  in  part  to  the  plaintiff  to  maintain ;  that  his  part 
thereof  was  good,  but  that  the  plaintiff's  part  was  out  of  repair, 
and  that  plaintiff's  cattle  got  through  plaintiff ^s  part,  and  did 
damage  in  defendant's  inclosure  ;  that  there  was  no  legal  pound 
in  town,  and  that  he  drove  the  cows  to  the  pound-keeper,  and  put 
them  under  his  care,  and  that  within  twenty-four  hours  thereafter 
he  gave  the  plaintiff  notice  that  he  had  impounded  them  in  the 
barn-yard  of  the  pound-keeper.  To  the  admission  of  that  testi- 
mony the  plaintiff  seasonably  objected,  for  that,  as  the  defendant 
had  not  filed  an  avowry,  he  could  not  introduce  evidence  of  justi- 
fication, but  was  confined  to  evidence  in  support  of  the  plea  deny- 
ing the  taking.  The  court  overruled  the  objection,  pro  forma, 
and  admitted  the  testimony  ;  to  which  the  plaintiff  excepted. 

The  plaintifl',  among  other  things,  requested  the  cour!  to  order 
a  verdict  for  the  plaintiff,  for  that  the  defendant's  evidence  was 
improperly  admitted,  and  that  upon  proof  of  the  taking  of  the 
cattle  he  was  entitled  to  judgment.  But  the  court  refused,  and 
directed  a  verdict  for  the  defendant ;  to  which  the  plaintiff  ex- 
cepted. 

J.  A.  Wijig^  for  the  plaintiff,  cited  Gen.  Sts.  c.  35,  s  1,  et  %eq,; 
Loop  V.  Williamsj  47  Vt.  407  ;  1  Chit.  PI.  499. 

Heaih  ^  Carleton  (^H,  W.  Heaton  with  them),  for  the  defend- 
ant, cited  Gen.  Sts.  c.  35,  s.  1,  et  seq. ;  Plainfield  v.  Batchelder^ 
44  Vt.  9  ;  HotchkinB  v.  Ashlet/^  44  Vt.  195  ;  Loop  v.  Williams^  47 
Vt.  407. 

The  opinion  of  the  court  was  delivered  by 

ROYCB,  J.  The  right  to  maintain  replevin  for  beasts  impounded 
is  given  by  s.  1,  c.  35,  Gen.  Sts.  That  section  provides,  that  the 
writ  shall  be  prosecuted  before  any  court  having  jurisdiction 
thereof,  substantially  in  the  form  prescribed  by  law.  By  the  com- 
mon-law rules  of  pleading  applicable  to  the  action,  if  the  defend- 
ant would  justify  the  impounding,  he  must  file  an  avowry,  setting 
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foi*th  the  facts  relied  upon  as  a  justification  for  sugh  impounding, 
and  no  proof  would  be  allowed  that  did  not  support  the  allega- 
tions made  in  the  avowry.  This  suit  was  tried  upon  the  plea  of 
the  general  issue  alone,  and  the  application  of  the  above  rule 
would  exclude  the  evidence  which  was  objected  to. 

But  it  is  claimed  that  the  common-law  rule'  has  been  changed 
by  s.  14  of  the  same  chapter.  That  section  provides  that  "  the 
general  issue  shall  be  joined  on  the  pica  of  not  guilty,"  where 
the  writ  is  authorized  bv  the  13th  section.  Section  13  author- 
izes  the  bringing  of  the  action  to  try  the  right  of  property  in  a 
class  of  cases  wheie  the  action  could  not  be  sustained  under  the 
common  law,  and  the  substitution  of  the  general  issue  for  an 
avowry  by  the  14th  section,  lias  reference  only  to  the  cases  pro- 
vided for  in  the  13th  section. 

The  evidence  objected  to  should  have  been  excluded,  and  the 
judgment  is  reversed,  and  cause  remanded. 


FULLER  V.  EDDY. 

Mortgagee^ 9  Right  of  Entry. 

The  mortgagee,  after  condition  broken,  may,  without  notice,  enter  ui)on  the  mort- 
gaged premises  and  take  possession  thereof,  if  he  can  do  so  peaceably  and  unre- 
sisted. 

Trespass  qua.  olau.  Plea,  the  general  issue,  and  trial  by  the 
court,  September  Term,  1875,  Redpield,  J.,  presiding. 

It  appeared  that  the  plaintiff  purchased  the  premises  in  question 
on  May  3, 1869,  and  took  a  deed  thereof,  with  condition  that  upon 
payment  of  the  purchase  money,  the  title  should  become  absolute 
in  him  ;  that  on  November  25, 1870,  the  defendant  and  his  brother 
purchased  the  notes  named  in  the  condition  of  said  deed ;  that 
afterwards  the  plaintiff  and  his  wife  conveyed  the  premises  to  de- 
fendant and  his  brother,  a'd  took  a  bond  to  the  wife,  that,  on 
payment  of  certain  notes,  the  piemises  should  be  reconveyed  to 
the  wife ;  that  the  wife  died  in  1873 ;  that  one  of  the  notes  bo- 
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came  due  and  was  unpaid  ;  that  the  plaintiflf  spoke  to  defendant's 
brother  about  it,  who  told  him  to  keep  along  on  the  farm  as  be- 
fore ;  that  about  January  I,  1874,  the  plaintiflf  went  away  on  a 
visit,  and  left  his  son,  a  lad,  in  care  of  the  premises ;  that  on 
January  3,  the  defendant  went  to  the  premises  and  inquired  of  the 
boy  for  the  plaintiff,  stepped  upon  the  door-step,  and  proclaimed 
that  he  took  possession  of  the  premises  as  owner,  went  quietly 
into  the  house,  which  was  unfastened,  the  boy  neither  resisting 
nor  consenting,  removed  the  plaintiflf 's  goods  therefrom  to  an 
open  shed,  and  left  them  there  in  the  custody  of  the  boy,  and  fas- 
tened up  the  house,  and  forbade  the  boy  to  enter.  The  plaintiflf 
claimed  that  said  goods  were  injured  by  being  removed  to  the 
shed,  and  being  exposed  to  the  weather.  The  defendant  gave  the 
plaintiflf  no  notice  of  his  intention  to  take  possession  of  the  prem- 
ises. The  court  held  that  the  entry  and  possession  of  the  defend- 
ant were  lawful,  and  that  the  plaintiflf  could  not  recover ;  to  which 
the  plaintiflf  excepted. 

J,  A,  and  Q.  W,  Wing^  for  the  plaintiflf,  cited  Gen.  Sts.  c.  52, 
s.  27  ;  c.  83,  s.  9  ;  Atkinaon  et  al.  v.  Burt  et  al.  1  Aik.  329  ; 
Runyon  v.  Merger eau^  11  Johns.  534 ;  Jackson  v.  Bronson^  19 
lb.  325 ;  Dickinson  v.  Jackson^  6  Cow.  147  ;  4  Kent  Com.  173, 
et  seq, 

,  for  the  defendant,  cited  Wilson  v.  Hooper  et  al. 


13  Vt.  653. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  The  plaintifl*  claimed  to  recover  upon  the  ground 
that  the  entry  of  the  defendant  upon  the  premises  described  in  his 
declaration  was  unlawful.  The  defendant  was  mortgagee  of  the 
premises,  and  the  plaintiflf  was  in  possession  as  mortgagor,  or 
claiming  under  the  mortgagor  after  condition  broken.  The  right 
of  the  mortgagee  to  peaceably  enter  upon,  and  take  possession  of, 
the  premises  mortgaged,  after  condition  broken,  has  long  been 
recognized  in  this  state.  Wilson  v.  Hooper  ^  Downer^  13  Vt. 
653  ;  Lyade  v.  Matthews^  19  Vt.  322.     The  court  have  found 
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that  the  entry  complained  of  was  quiet,  and  not  resisted,  though 
not  consented  to  by  the  plaintiflf's  boy  who  was  left  in  charge  of 
the  house  at  the  time  the  entry  was  made.  We  think  this  was 
such  an  entry  upon,  and  taking  possession  of,  the  mortgaged 
premises  as  the  defendant  might  lawfully  make.  The  entry  was 
given  by  law,  and  was  not  made  "  with  strong  hand,  nor  with 
multitude  of  people,"  so  it  did  not  come  within  the  statute  which 
prohibits  a  forcible  entry,  and  punishes  persons  who  are  found 
guilty  of  making  one. 
Judgment  affirmed. 


MACOON  V.  TOWN  OF  BERLIN. 
Pauper.     Gen.  Nta.  c.  20,  «.  13. 

Id  February,  1871,  H.,  the  pauper  .in  question,  then  an  aged  woman,  having  a  legal 
settlement  in  the  town  of  M.,  went  to  plaintiff's  house  in  the  defendant  town,  de- 
siring to  remain,  and  an  arrangement  was  made  by  which  plaintiff  was  to  keep  her 
for  seventy-five  dollars  a  year,  which  her  daughter  ^bsequently  paid,  and  agreed  to 
pay  the  same  for  keeping  her  another  year,  but  did  not,  but  plaintiff  kept  her  with- 
out giving  notice  to  defendant's  overseer  of  the  poor  that  she  needed  relief,  until 
March  24,  1873.  Upon  such  notice  then  being  given,  the  overseer  informed  plaintiff 
that  the  settlement  of  H.  was  in  M.,  and  refused  aid.  During  all  this  time,  and 
through  the  summer  of  1873,  H.,  though  feeble,  was  in  full  ix)sses6ion  of  her  men- 
tal faculties,  and  able  to  walk  to  and  from  M.,  and  visit  among  the  neighbors. 
Held,  that  H.  was  not  a  transient  person  witliin  the  meaning  of  s.  13,  c.  20,  of  the 
Gen.  Sts. 

Case  under  s.  13,  c.  20,  Gen.  Sts.,  for  the  support  of  Hannah 
Parker,  an  alleged  transient  pauper.  Plea,  the  general  issue,  and 
trial  by  the  court,  August  Term,  1875,  Redfield,  J.,  presiding. 

It  appeared  that  the  legal  settlement  of  said  Hannah  was  in  the 
town  of  Montpelier;  that  in  February,  1871,  the  said  Hannah, 
who  was  then  seventy-three  years  old,  went  to  plaintiff's  house  in 
Berlin,  with  the  desire  to  remain  ;  that  within  a  few  days  there- 
after, it  was  agreed  between  the  plaintiff  and  the  said  Hannah 
that  the  plaintiff'  should  keep  her  a  year  for  the  sum  of  '^75  ;  that 
the  plaintiff  kept  her  a  year  as  agreed,  and  that  said  sum  was 
paid  by  the  daughter  of  the  said  Hannah,  then  resident  in  Chi- 
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cago.;  that  the  daughter  agreed  to  pay  a  like  sum  for  the  next 
year ;  and  that  the  plaintiff  kept  the  said  Hannah  a  second  year 
under  that  contract,  but  that  the  daughter  was  unable  to  pay  as 
she  had  agreed,  and  that  for  the  second  year  the  plaintiff  re- 
ceived no  pay. 

It  further  appeared  that  on  March  24,  1873,  the  plaintiff  first 
applied  to  the  town  of  Berlin  for  help ;  that  the  said  Hannah  was 
then  old  and  feeble,  and  in  want  of  relief;  that  the  overseer,  upon 
examination  of  the  matter,  informed  the  plaintiff  that  the  said 
Hannah's  settlement  was  in  Montpelier,  and  that  the  plaintiff  must 
not  keep  her  on  the  credit  of  the  town  of  Berlin,  for  that  said 
town  would  pay  nothing  for  her  support ;  that  at  the  time  the  said 
Hannah  came  to  the  plaintiff's,  and  up  to  the  time  of  the  trial,  she 
was  in  full  possession  of  all  her  mental  faculties,  and  capable  of 
exercising  her  choice  in  place  of  residence ;  that  she  walked  from 
Montpelier  to  the  plaintiff's  in  February,  1871,  and  that  during 
the  two  succeeding  years  she  frequently  walked  to  Montpelier  and 
back  to  the  plaintiff's  on  the  same  day,  and  to  the  neighbors  on 
visits ;  that  in  the  summer  of  1873,  after  application  had  been 
made  to  the  overseer  of  the  poor  of  the  town  of  Berlin  by  the 
plaintiff,  she  went  to  Montpelier  twice,  and  visited  among  the 
neighbors ;  that  she  had  no  goods  save  wearing  apparel  and  the 
like. 

This  suit  was  brought  by  the  plaintiff  on  May  12,  1874,  upon 
the  claim  to  recover  for  the  board  of  the  said  Hannah  for  fifty- 
nine  weeks. 

Upon  the  foregoing  facts  the  court  rendered  judgment,  pro 
formaj  for  the  plaintiff;  to  which  the  defendant  excepted. 

Carpenter  ^  Plumley^  for  the  defendant,  cited  Brownifigton  v. 
Charleston,  32  Vt.  44 ;  Fittsford  v.  Chittenden,  44  Vt.  382 ; 
^Stamford  v.  Meadsboro,  46  Vt.  606. 

F.  V.  Randall  J  for  the  plaintiff,  cited  Gen.  Sts.  c.  20,  s.  18 ; 
Houghton  v.  Danville,  10  Vt.  537. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.     The  liability  of  towns  to  support  paupers  is  wholly 
imposed  and  regulated  by  statute.    The  general  supervision  and 


I 


\ 


AUGUST  TERM,  1876.  15 

Macoon  v.  Berlin. 

control  of  their  support  is  intrusted  to  a  special  oflScer  of  the 
town,  deDomiuated  the  overseer  of  the  poor.  Unless  by  contract 
entered  into  by  vote  of  the  town  in  a  legally  warned  town  meet- 
ing, the  town  is  not  liable  to  third  parties  for  the  support  of  pau- 
pers found  within  its  limits,  with  the  exception  of  transient  i)au 
pers,  unless  by  contract  entered  into  with  its  overseer  of  the  poor. 
This  is  in  accordance  with  not  only  the  plain  provisions  of  the 
statutes  (Gen.  Sts.  c.  20),  but  the  repeated  decisions  of  this 
court.  It  is  found  by  the  County  Court  that  the  overseer  of  the 
poor  of  the  defendant  absolutely  refused  to  contract  with  the 
plaintiff  for  the  support  of  Mrs.  Parker,  and  plainly  told  her  that 
the  town  would  not  pay  her  for  such  support.  If,  therefore,  the 
plaintiff  is  entitled  to  rcv^over,  it  must  be  by  virtue  of  the  provis- 
ions of  section  13  of  chapter  20,  relative  to  the  support  of  tran- 
sient paupers.  Such  pauper  may  or  may  not  have  a  legal  settle- 
ment in  some  town  other  than  the  one  in  which  he  is  suddenly 
taken  sick  or  lame,  or  otherwise  disabled,  and  confined  at  the 
house  of  some  individual,  or  in  the  county  jail.  The  individual 
at  whose  house  the  pauper  is  confined,  or  the  jailer,  is  charged 
with  the  support  of  the  pauper  until  he  shall  represent  his  situa- 
tion to  the  overseer  of  the  poor  of  the  town,  and  thereafter  such 
town  is  charged  with  the  pauper's  support,  with  the  right  to  re- 
cover  the  expense  of  the  same  from  the  town  in  which  the  pauper 
has  a  legal  settlement,  if  the  pauper  has  any  such  settlement  in 
any  town  within  the  state.  All  the  provisions  of  this  section  are 
80  worded  and  expressed  that  they  apply  only  to  such  paupers  as 
are  non-residents  of  the  town,  and  who,  while  passing  through  the 
town,  become  confined  within  such  town  by  sudden  misfortune  or 
casualty,  or  by  the  arm  of  the  law.  If  a  pauper  who  is  a  resi- 
dent ol  the  town,  quarters  upon  a  private  citizen,  and  the  over- 
seer of  the  poor  refuses  to  furnish  the  needed  relief,  the  citizen 
must  either  turn  the  pauper  out  of  doors,  or  carry  and  leave 
him  on  the  hands  and  premises  of  the  overseer  of  the  poor.  If 
the  pauper  have  a  legal  settlement  in  some  other  town,  the  over- 
seer can  rid  his  town  of  the  support  of  Ihe  pauper  by  an  order  of 
removal.  Prom  the  facts  found  by  the  County  Court,  it  is  entirely 
apparent  that  Mrs.  Parker  was  in  no  sense  a  transient  pauper. 
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She  was  not  away  from  her  place  of  abode  on  her  passage  through 
the  town,  and  suddenly,  by  some  casu;ilty  or  misfortune,  confined 
to  the  house  of  the  plaintiff.  She  went  to  the  town  of  Berlin  to 
reside  with  the  plaintiff,  because  she  chose  to  reside  there  rather 
than  elsewhere.  She  had  resided  there  with  the  plaintiff  three 
years  anterior  to  the  time  during  which  the  plaintiff  seeks  to  re- 
cover for  her  support  in  this  action.  All  this  time  her  legal  set- 
tlement was  in  the  adjoining  town  of  Montpelier.  She  was  able 
to  be  removed  to  that  town.  To  hold  that  such  a  person  is  a  tran- 
sient pauper,  would  reverse  all  the  decisions  of  this  court  on  the 
subject,  and  virtually  repeal  the  statutes  relating  to  the  support  of 
paupers.  It  may  be  said  that  it  is  a  hardship  to  cast  upon  this 
plaintiff  the  support  of  this  pauper.  If  so,  the  law  has  made 
it  such.  It  would  be  somewhat  of  a  hardship  to  cast  upon  the 
defendant  the  support  of  this  pauper  with  no  right  to  recover 
from  Montpelier,  where  she  has  a  legal  sjcttlement,  for  sucli  sup- 
port under  this  form  of  proceeding.  If  the  overseer  of  the  poor 
of  the  defendant  was  not  inclined  voluntarily  to  take  legal  meas- 
ures to  procure  an  order  of  lemoval  of  the  pauper,  the  plaintiff 
could  easily  have  brought  him  to  that  necessity  by  carrying  the 
pauper  to  him  and  leaving  her  on  his  hands. 

The  pro-forma  judgment  of  the  County  Court  is  reversed,  and 
judgment  rendered  for  the  defendant  to  recover  its  costs. 


NEWTON  0.  BROWN  and  Anothek. 
Evidence.     Motion  in  Arrest.     Motion  for  New  Trial. 

In  case  for  conspiracy  to  defraud  plaintiff  by  selling  to  him  a  sick  cow  owned  by  de- 
fendant C,  plaintiff  offered  evidence  tending  to  show  that  B.,  the  other  defendant, 
who  had  previously  sold  the  cow  to  C,  and  wlio  recommended  her  to  plaintiff,  had 
said,  while  C.  owned  her,  that  she  was  sicl<,  and  had  passed  bloody  urine  ever  since 
the  previous  spring.  HcMy  admissible,  to  sliow  B.'s  knowledge  of  the  cow's  condi- 
tion when  he  so  recommended  her. 

The  declaration  alleged  that  there  waji  a  conspiracy  between  defendants  to  cheiit  and 
swindle  plaintiff,  and  that  tlie  same  vftw  effected;  and  also  that  the  defendants  de- 
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fiauded  him  in  the  sale  of,  &c.,  by  false  and  fraudulent  representations.  Held, 
upon  motion  in  arrest,  tliat  either  allegation,  established  by  testimony  received 
without  exception,  was  sufficient  to  uphold  a  verdict  for  pjaintiff . 
After  verdict,  defendants  moved  for  a  new  trial,  for  that  the  verdict  was  against  the 
weight  of  evidence,  and  that  there  was  no  evidence  tending  to  show  a  cause  of  ae- 
tion.  Held,  that  the  motion  was  addressed  to  the  discretion  of  the  County  Court, 
and  could  not  be  revised  upon  exceptions. 

Case  for  conspiracy  to  defraud  the  plaintiflF  by  selling  him  a 
sick  cow.  Plea,  the  general  issue,  and  trial  by  jury,  March 
Term,  1876,  Redfield,  J.,  presiding. 

The  declaration  alleged  that  the  defendants,  at,  <&c.,  on,  &c., 
conspired  and  combined  to  cheat  and  swindle  the  plaintiff  out  of 
a  large  sum  of  money,  to  wit,  <fec.,  by  fraudulently  representing 
to  the  plaintiff  that  a  certain  cow  thai  the  said,  <&c.,  then  owned, 
was  a  sound,  well  cow,  all  right  in  all  respects  and  a  good  milker ; 
that  by  such  false  and  fraudulent  representations  the  defendants 
induced  the  plaintiff  to  purchase  said  cow  at  the  price  of,  &c., 
they,  the  defendants,  well  knowing  said  cow  not  to  be  sound, 
well,  and  all  right,  but  diseased  and  sick ;  and  that  defendants, 
by  such  fraudulent  combination  and  representation,  induced  the 
plaintiff  to  pay,  <&c.,  and  thereby  cheated  and  defrauded  him,  &c. 

The  plaintiff  introduced  testimony  tending  to  show  that  Brown, 
one  of  the  defendants,  who,  as  it  appeared,  had  sold  the  cow  to 
Copp,  the  other  defendant,  before  the  sale  in  question,  which  was 
made  by  Copp  with  Brown's  assistance,  had  told  the  witness,  after 
Copp  purchased  the  cow,  but  before  he  sold  her,  that  the  cow  was 
not  well,  and  that  she  had  passed  bloody  urine  ever  since  she 
calved  in  the  preceding  spring.  To  its  admission  the  defendants 
objected,  for  that  what  Brown  had  said  to  third  .parties  could 
have  had  no  effect  upon  the  sale  in  question.  But  the  objection 
was  overruled,  and  the  testimony  admitted ;  to  which  the  defend- 
ants excepted. 

After  verdict  for  the  plaintiff,  the  defendants  moved  for  a  new 
trial,  for  that  there  was  no  evidence  tending  to  show  a  cause  of 
action,  and  that  the  verdict  was  against  the  weight  of  evidence ; 
and  also  in  arrest,  for  the  insufficiency  of  tho^  declaration.  But 
both  motions  were  overruled ;  to  which  the  defendants  excepted. 
Judgment  for  the  plaintiff. 
3 
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J.  0,  Livingston  (J,  A.  Wing  with  him),  for  the  defendants, 
cited  Gaunce  v.  Backhouse,  S7  Pa.  SoO. 

F.  V,  Randall  (^Heath  ^  Carleton  with  him),  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.     I.     It  was  an  essential  part  of  the  plaintiff's  case,  to 
establish   that   at  the    time  defendant    Brown  recommended  the  } 

cow  to  him,  Brown  knew  of  her  diseased  condition.  Without 
showing  that  Brown  was  possessed  of  such  knowledge,  his  claim 
that  Brown's  recommendation  was  fraudulent  would  fail.  The 
testimony  of  Tewksbury,  to  the  admission  of  which  the  defendant 
excepted,  tended  to  establish  that  Brown  was  fully  aware  of  the 
diseased  and  worthless  condition  of  the  cow  at  the  time  he  recom- 
mended her  to  the  plaintiff,  and  advised  him  to  make  the  purchase. 
It  was  clearly  admissil)le  to  show  that  Brown  was  possessed  of 
such  knowledge. 

II.  After  verdict,  ovovy  presumption  is  to  be  made  in  favor  of 
the  sufficiency  of  the  pleadings.      Lincoln  v.  Blanchard,  17  Vt. 
464.     All  averments  on  the  side  of  the  successful  party  that  weic  . 
involved  in  the  issue  tried,  will  be  taken  to  have  been  duly  proved 
or  admitted,  unless  something  is  placed  upon  the  record  to  show 

the  contrary.     Qaten  v.  Bowker,  18  Vt.   23.     The  declaration  \ 

may  have  bciui  had  on  demurrer  and  still  sufficient  to  sustain  a  ver- 
dict on  a  motion  in  arrest.  The  declaration  in  tho  case  at  bar 
avers  a  conspiracy  between  the  defendants  to  cheat  and  swindle  i 

the  plaintiff,  and  that  the  same  was  effected,  and  also  that  they  I 

defrauded  him  in  the  purchase  of  the  cow  by  false  and  fraudulent 
representations.  Either  of  these  averments,  established  by  testi- 
mony received  without  exce[»tion,  would  be  sufficient  to  uphold 
the  verdict  on  a  motion  in  arrest.  No  such  defect  in  the  declara- 
tion hus  l)ecn  called  to  our  attention  as  would  render  it  bad  on 
general  demurrer,  much  less  on  motion  in  arrest.  The  County 
Court  properly  overruled  the  motion. 

III.  The  motion   for  a  new  trial,  because  the  verdict  was 
against  the  weight  of  tin*  evidence  and  wholly  unsupported  by  the 
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evidence,  was  addressed  to  the  discretion  of  the  County  Court, 
and  is  not  revisable  in  this  court  upon  exceptions. 
Judgment  fiffirmcd. 


PURRINGTON  v.  TOWN  OF  WARREN. 
Sufficiency  of  Notice  of  Injury  upon  Highway, 

llie  notice  of  injury  uyton  a  highway  was,  tliat  the  plaintiff  claimed  damage  for  in- 
jnries  done  to  himself  "on  the  highway  near  the  widow  Ira  Grandy's  dwelling 
hoose,  a  short  distance  easterly  on  the  road  from  said  house."  The  injury  was  re- 
ceived on  a  road  lending  easterly  from  a  point  on  the  river  road  below  Warren  vil- 
lage tlurough  Grand  Hollow,  to  Fayston,  from  which  road,  at  a  point  about  twent}'^- 
three  rods  west  of  the  place  of  injury,  a  branch  road  led  in  a  northeasterly  direction 
as  an  open  road  to  the  house  mentioned  in  the  notice,  and  beyond  that  point^as  a 
pent  road.  The  house  was  about  eighteen  rods  in  a  northwesterly  direction  from  the 
place  of  injury,  and  separated  therefrom  by  the  field  lying  within  the  angle  formed 
by  the  two  roads.  Held^  that  the  notice  did  not  sufficiently  designate  the  place 
where  the  injury  was  received. 

Case  for  injury  upon  a  highway.  The  case  was  fried  at  the  Sep- 
tember Term,  1875,  Redfield,  J.,  presiding,  on  an  agreed  state- 
ment of  facts. 

The  notice  stated  that  the  plaintiff  received  the  injury  in  ques- 
tion ''while  travelling  on  the  highway  iu  the  town  of  Warren 
near  the  widow  Ira  Grandy's  dwelling-house,  a  short  distance 
easterly  on  the  road  from  said  house,  on  account  of  a  defect  in  the 
said  highway  f '  and  the  plaintiff  claimed  that  the  injury  was  oc- 
casioned by  defects  in  the  road  at  and  near  a  wooden  sluice 
across  the  road. 

The  facts  agreed  upon  were,  that  the  injury  was  received  on  a 
road  leading  westerly  from  a  point  on  the  river  road  below  War- 
ren village,  through  Grand  Hollow,  in  Warren,  to  Fayston  and 
Waitsfield  ;  that  about  twenty-three  rods  westerly  from  the  place 
of  injury,  a  I'oad  led  from  the  Grand  Hollow  road  in  a  northeast- 
erly direction,  and  extended  as  an  open  road  to  the  dwelling 
house  of  the  widow  Ira  Grandy,  and  beyond  that  point  as  a  pent 
road,  and  that  it  was  about  eighteen  rods  from  the  said  dwelling- 


20  WASFFINGTON  COUNTY, 

Randall  et  al.  v.  Bacon. 

house  across  the  field  lying  in  the  angle  formed  by  the  two  roads, 
to  the  place  where  the  injury  was  received. 

The  defendant  objected  to  the  notice,  for  that  it  did  not  suffi- 
ciently designate  the  place  where  the  injury  was  received;  but 
the  court  overruled  the  objection  and  held  the  notice  sufficient ; 
to  which  the  defendant  excepted. 

Gleason  ^  Fields  for  the  defendant,  cited  Law  v.  Fairfield^  46 

Vt.  425 ;  Bahcoch  and  Wife  v.    Guilford,  47  Vt.  519  ;  Beed  v. 
Calais,  48  Vt.  7. 

Carpenter  Sf  Plumley,  for  the  plaintifiF,  cited  Law  v.  Fairfield, 
46  Vt.  425 ;  Underhill  v.  Washington,  46  Vt.  767 ;  Bahcoch  and 
Wife  V.  Guilford,  47  Vt.  519. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  notice  in  question  must  be  regarded  as  not 
answering  the  requirement  of  the  statute.  All  the  reasons  on 
which  the  decision  in  Beed  v.  Calais,  48  Vt,  7,  was  made,  apply 
with  quite  as  much  point  and  force  against  the  sufficiency  of  the 
notice  in  this  case  as  in  that.  Nothing  useful  would  accrue  by 
repetition  or  by  amplification  of  those  reasons.  The  case  being 
made  up  by  an  agreed  statement  of  facts,  the  judgment  is  reversed ; 
and  as  the  present  decision  is  conclusive  against  the  right  of  plain- 
tiff to  maintain  an  action  for  the  cause  alleged,  judgment  is  ren- 
dered for  the  defendant. 


RANDALL  &  DURANT  ©.  BACON. 
Tender.     Costs, 

When  Bait  is  being  brought  to  recover  a  sum  dne  on  book,  a  tender  of  the  sum  d«e. 
with  the  interest  thereon,  is  good,  if  made  before  service  of  the  writ,  althoagh  the 
writ  be  then  issued  and  in  the  hands  of  the  officer  for  service,  no  costs  being  taxa- 
ble until  service  has  been  made. 

Book   Account.      The  auditor  reported  that    the  first  two 
items   only  of  the   plaintiffs'    account    were   properly   charged, 
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and  that  the  plaintifis  should  recover  therefor,  if  the  defendant 
had  not  made  a  good  tender  of  the  sum  due ;  that  the  plaintiffs 
pi-esented  their  account  to  the  defendant,  who  refused  to  pay  it, 
whereupon  the  plaintiff's  made  a  writ  against  him,  and  placed  it 
in  the  hands  of  a  sheriff,  with  instructions  to  serve  it ;  and  that 
afterwards  on  the  same  day,  and  while  the  writ  was  so  in  the 
hands  of  the  sheriff*  unserved,  the  defendant  made  a  tender  to  the 
plaintiffs  of  a  sum  sufficient  to  pay  the  said  first  two  items  of  the 
plaintiffs'  account,  with  interest  thereon  to  that  date. 

At  the  March  Term,  1876,  the  court,  Redpield,  J.,  presiding, 
pro  formay  adjudged  the  tender  sufficient,  and  rendered  judgment 
for  the  defendant  to  recover  his  costs ;  to  which  the  plaintiff's  ex- 
cepted. 

Randall  ^  Durante  pro  se. 

m 

J.  A.  Wing  (J.  0.  LivingBton  with  him),  for  the  defendant, 
cited  Mead  v.  ^m«,  2  Vt  180 ;  Lamh  v.  Day,  8  Vt.  407 ;  Hall 
et  al.  V.  Peck  et  al.  10  Vt.  474  ;  McDanieh  v.  Reed  et  al.  17  Vt. 
674  ;  Downer  v.  Garland,  21  Vt.  362  ;  'Kirby  v.  Jackson,  42  Vt. 
652 ;  Studwell  v.  Cooke,  38  Conn.  549. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  amount  tendered  the  plaintiffs  by  the  defendant 
was  sufficient  to  cover  the  sum  found  due  them  at  that  time  by  the 
auditor,  unless  they  have  the  right  to  add  the  expense  of  the  writ 
in  this  suit.  The  plaintiffs  had  sued  out  the  writ  and  placed  it 
in  the  officer's  hands  for  service,  but  the  same  had  not  been 
served  at  the  time  the  tender  was  made.  The  statute  (Gen.  Sts. 
c.  125,  s.  7)  provides,  that  after  a  suit  has  been  commenced,  a 
tender,  to  be  effectual  to  bar  further  costs,  must  be  sufficient  to 
cover  the  debt  and  costs  that  had  accrued  before  the  making  of 
the  tender.  Hence  the  real  question  is,  whether  this  suit  was 
legally  commenced  before  the  tender  was  made.  For  the  single 
purpose  of  preventing  the  running  of  the  Statute  of  Limitations, 
the  time  of  the  issuing  of  the  writ,  if  served  and  returned  within 
the  time  limited  therein,  is  held  in  this  state  to  be  the  commence- 
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ment  of  the  suit.  Such  act  of  the  creditor  evinces  a  settled  pur- 
pose no  longer  to  sleep  upon  his  rights  and  allow  the  time  limited 
by  statute,  in  which  the  law  will  presume  the  debt  to  have  been 
paid,  to  elapse.  For  all  other  purposes,  the  commencement  of 
the  suit  is  held  to  be,  in  suits  inter  partes,  the  service  of  the  writ 
upon  the  defendant,  or  the  bringing  the  defendant  into  such  legal 
relations  to  the  plaintifi'  as,  if  the  writ  is  duly  returned  and  en- 
tered in  court,  will  give  the  court  jurisdiction  of  the  defendant. 
It  might  be  somewhat  difiFcrent  in  legal  proceedings  in  the  nature 
of  proceedings  in  rem.  The  foiegoing  seems  to  be  the  result  of 
the  doctrine  announced  in  Kirhy  v.  Jackson^  42  Vt.  552.  The 
question  in  regard  to  the  exact  point  in  legal  proceedings  when 
the  plaintiiT  first  has  the  right  to  tax  costs  against  the  defendant, 
is  raised  for  the  first  time  in  this  state,  as  far  as  we  are  aware,  in 
the  case  dt  bar.  It  is  conceded  by  the  plaintiffs  that  that  point 
is  not  reached  until  the  suit,  as  regards  the  defendant,  is  com- 
menced. The  question  in  the  case  at  l)ar  has  been  before  the 
courts  of  England,  and  in  some  of  the  states.  Briggs  v.  Cuverlyy 
King's  Bench,  1800  ;  Hepburn  v.  Plunkeity  8  Irish  Law  Rep.  10 ; 
Hull  V,  Peters^  7  Barb.  331,  overruling  Reton  v.  Dre^v,  19  Wend. 
304  ;  Studwell  v.  Cooke,  38  Conn.  549.  In  the  last  case,  the  au- 
thorities are  carefully  reviewed,  and  in  all  the  cases  cited  it  is 
held,  as  we  think,  correctly,  that  the  service  of  the  writ  is  the 
commencement  of  the  suit  for  the  purpose  of  taxing  costs. 
Judgment  affirmed. 


RICHARDSON  v.  GRANDY  AND  another. 
Sale.      Warranty.     Implied  Acceptance. 

RepresentAtionn  by  the  vendor,  of  the  quality  of  the  thing  sold,  or  of  ite  fitness  for  a 
(uirticular  purpose,  intended  as  a  part  of  the  contract  of  sale,  and  relied  upon  by  the 
vendee,  constitute  a  contract  of  warranty. 

And  when  there  is  such  a  contract,  the  vendee  has  a  right  of  action,  by  proving  the 
contract  and  its  breach,  and  is  under  no  legal  obligation  to  return  the  property,  or 
to  give  notice  of  its  defects;  his  retention  and  use  of  it,  and  neglect  to  give  notice  of 
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its  defectH,  being  material  only  npon  the  question  of  damages.  Tims,  defendants 
sold  plaintiff  a  second-hand  machine,  to  be  so  repaired  as  to  "be  equal  in  all  re- 
spects to  a  new  one  of  the  same  kind/'  and  phiintiff  kept  it  three  months  before 
setting  it  up,  and  three  months  afterwards,  before  finaUy  rejecting  it.  The  oouit 
charged  that  if  plaintiff  kept  it  longer  than  was  reasonably  necessary  to  inspect  and 
test  it  in  the  respect  counted  uix>n,  without  giving  notice  of  any  defect,  he  had  im- 
pliedly accepted  it  Heldy  no  error. 
The  defendants  offered  to  send  a  mechanic  to  set  up  the  machine,  and  the  plaintiff  re- 
plied that  he  should  want  him,  and  when  ready  would  send  for  him,  but  he  em- 
ployed another  mechanic  instead,  who,  as  the  defendants  alleged,  was  incompetent. 
Held,  that  it  was  not  a  part  of  the  agreement  that  the  machine  should  be  set  up  by 
defendants'  mechanic,  and  that  although  plaintiff  could  not  cast  upon  defendants 
the  mischief  caused  by  the  nupkillfulness  with  which  the  machine  was  set  up,  yet, 
he  would  not  necessarily  be  precluded  by  his  omission  to  have  the  defendants'  me- 
chanic set  up  the  machine,  from  recovering  for  defects  therein  that  were  a  breach 
of  contract 

Assumpsit  upou  a  warranty  in  the  sale  of  a  clap-board  planer. 
Plea,  the  general  issue,  and  trial  by  jury,  September  Term,  1878, 
Rkdfield,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show,  that  in  December, 
1871,  he  met  the  defendant  Grandy,  and  learned  from  him  that 
defendants  had  a  second-hand  clap-board  planer  that  they  had.  re- 
placed by  a  new  one  ;  that  soon  afterwards  the  plaintiff  and  the 
defendants  had  correspondence,  in  course  of  which,  as  appeared 
by  the  letters,  which  wcr^  put  in  evidence,  the  plaintiff  asked  the 
defendants  nhat  they  would  take  for  their  old  machine,  and  the 
defendants  replied  that  they  would  take  f 200  for  it  delivered  on 
ihc  cars  in  St.  Johnsbury  in  such  repair  that  it  should  ''  be  equal 
in  all  respects  to  a  new  one  of  its  kind,"  and  that  if  the  plaintiff 
desired,  they  would  send  their  foreman,  who  had  had  experience 
with  the  machine,  to  assist  in  setting  it  up,  and  to  instruct  the 
plaintiff's  men  in  running  it,  to  which  the  plaintiff  replied,  ac- 
cepting the  defendants'  offer  according  to  its  teims,  and  saying 
that  he  should  want  the  defendants'  foreman  to  assist,  as  the  de- 
fendants had  suggested,  and  that  he  would  write  again  when 
ready  for  him.  The  plaintiff's  evidence  further  tended  to  show, 
that  the  machine  was  duly  received,  but  was  not  set  up  until 
about  three  months  afterwards ;  that  then,  instead  of  sending  for 
defendants'  man,  the  plaintiff  employed  a  practical  iriill-wright 
who  was  unable  to  put  it  in  working  order,  but  who,  as  he  admit- 
ted, had  never  set  up  such  a  machine  before;  that  plaintiff  then 
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wrote  the  defendants  that  the  machine  was  very  imperfect,  that  it 
would  not  do  good  work,  nnd  that  he  should  expect  them  to  take 
it  and  "  make  him  whole  "  in  the  matter,  to  which  the  defendants 
replied  that  the  [)laintiflF  was  in  fault  in  having  employed  an  inex- 
perienced man  to  set  it  up,  but  that  they  would  send  a  man  to  put 
it  in  working  order  according  to  agreement,  if  plaintiflF  would  pay 
for  his  services ;  that  the  plaintiff  wrote  again,  saying  that  he  did 
not  think  it  could  be  made  to  do  good  work,  and  that  he  would 
not  pay  the  defendants'  man  unless  he  should  make  it;  that 
shortly  after  that  the  defendant  Grandy  spent  some  time  in  trying 
to  make  it  work  properly,  for  which  the  plaintiflF  paid  him  $10 ; 
that  plaintiflF  then  used  it  during  the  following  three  months,  but 
that  it  never  did,  nor  could  be  made  to,  do  good  work ;  that  after 
the  three  months  plaintiflF  wrote  the  defendants  several  times,  ask- 
ing if  they  had  a  man  who  could  run  the  machine,  and  proposing 
to  make  an  exchange  with  them,  to  which  the  defendants  replied, 
denying  their  obligation  to  the  plaintiflF,  and  refusing  to  do  any- 
thing in  the  premises. 

The  defendants'  testimony  tended  to  show  that  the  machine  did 
good  work  during  all  the  time  they  had  it  in  use,  that  the  me- 
chanic who  set  it  up  for  the  plaintiflF  was  incompetent,  that  he 
belted  it  impro|>erly,  and  ran  it  at  too  great  speed,  and  that  the 
plaintiflF's  failure  to  make  it  of  service  was  wholly  due  to  those 
causes. 

The  defendants  requested  the  court  to  charge  that,  as  there  was 
no  warranty,  the  transactions  at  the  time  the  defendant  Grandy 
went  to  put  the  machine  in  order,  together  with  the  lapse  of  time 
between  the  sale  and  those  transactions,  and  between  those  trans- 
actions and  the  plaintiflF's  last  letter,  constituted  an  acceptance 
of  the  machine,  and  a  waiver  of  all  defects,  and  that  as  the  plain- 
tiflF  had  not  complied  with  the  agreement  to  have  the  defendants' 
man  set  up  the  machine,  he  could  not  recover.  But  the  court 
charged  that  the  warranty  counted  upon  was  as  to  the  general 
character  and  capacity  of  tjie  machine — the  promise  "  to  have  the 
machine  repaired  and  made  as  good  as  new  of  the  kind,"  that  if 
the  plaintiflF  kept  it  longer  than  was  reasonably  necessary  in  order 
\o  inspect  it,  test  and  prove  its  quality,  in  the  respect  counted  upon 
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in  the  declaration,  without  complaint  or  notice  of  any  defect,  it 
would  be  an  implied  acceptance  thereof,  unless  there  were  latent 
defects  that  common  vigilance  would  not  discover  ;  but  that  if  the 
plaintifif  kept  it  no  longer  after  it  was  put  in  order  by  the  defend- 
ant Grandy  than  was  reasonably  necessary  to  test  its  character 
and  working,  in  order  to  determine  whether  it  was  "  as  good  as 
new  of  the  kind,"  then  there  was  no  implied  acceptance.  The, 
court  also  charged  that  the  plaintiff's  omission  to  have  the  de- 
fendants' mechanic  set  up  the  machine,  would  not  necessarily 
preclude  a  recovery,  provided  the  machine  had  inherent  defects 
that  were  a  breach  of  the  contract ;  but  that  the  plaintiff  could 
not  cast  upon  the  defendants,  the  burden  of  any  mischief  caused 
by  the  unskillful  manner  in  which  the  plaintiff  had  set  it  up  and 
attempted  to  use  it.  To  the  refusal  to  charge  as  requested,  and 
to  the  charge  as  given,  the  defendants  excepted. 

Qrout  (^Baldwin  and  Kendall  with  him),  for  the  defendant. 

IHUinghamSy  for  the  plaintiff. 

• 
The  opinion  of  the  court  was  delivered  by 

BoTCE,  J.  This  is  an  action  of  assumpsit  to  recover  damages 
for  a  breach  of  warranty  in  the  sale  of  the  articles  of  machinery 
described  in  the  plaintiff's  declaration.  The  only  exceptions 
taken  upon  the  trial  were  for  non-compliance  by  the  court  with 
the  requests  made  by  the  defendants,  and  to  the  charge  upon  the 
subject-matter  of  the  requests.  The  first  request  is  based  in  part 
upon  the  assumption  that  there  was  no  evidence  in  the  case  that 
tended  to  show  that  there  was  any  warranty  of  the  machinery. 
While  it  is  true  that  representations  descriptive  of  the  thing  sold, 
or  which  may  be  taken  as  expressive  of  the  opinion  of  the  vendor, 
do  not  necessarily  import  a  warranty,  yet,  where  representations 
are  made  by  the  vendor,  of  the  quality  of  the  thing  sold,  or  its 
fitness  for  a  particular  purpose,  if  intended  as  a  part  of  the  con- 
tract of  sale,  and  the  vendee  makes  the  purchase  relying  upon  such 
representations,  they  will  in  law  constitute  a  contract  of  warranty. 
The  evidence  detailed  in  the  exceptions  had  a  tendency  to  estab- 
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lish  such  a  contract,  and  it  would  have  been  error,  bj  any  ruling 
of  the  court,  to  have  deprived  the  plaintiflF  of  the  benefit  of  it. 
Upon  the  claim  made  by  the  defendants,  that  there  had  been  an 
acceptance  of  the  machinery  by  the  plaintiflT,  and  a  waiver  of  all 
defects  in  it,  the  charge  was  more  favorable  to  the  defendants  than 
it  should  have  been.  Return  of  the  property  to  the  vendor,  or 
notice  of  its  defects,  is  never  necessary,  except  to  enable  the  veur 
dee  to  withhold  or  recover  back  the  price  upon  the  actual  dis- 
affirmance of  the  contract,  and  thereby  revesting  the  title  in  the 
vendor.  But  where  there  is  a  contract  of  warranty,  the  vendee 
is  under  no  legal  obligation  to  return  the  property,  or  to  give  no- 
tice of  its  defects  ;  he  has  a  right  of  action  by  proving  the  con- 
tract and  its  breach,  and  his  retention  and  user  of  the  property, 
and  neglect  to  give  notice  to  the  vendor  of  its  defects,  are  only 
material  upon  the  question  of  damages.  The  claim  of  the  de- 
fendants that  it  was  part  of  the  agreement  that  their  mechanic 
should  set  up  the  machine,  does  not  seem  to  us  to  be  supported  by 
the  evidence,  and  ail  the  benefit  the  defendants  could  legally 
claim  from  any  unskillfulness  in  setting  up  or  using  the  machine, 
was  fully  given  them  by  the  charge.  , 
Judgment  affirmed. 


ROYCE,  BY  NEXT  ruiEND,  V.  VANDEUSEN. 

Abatement.     General  Issue.     Husband  and  Wife.     Right  of 

Wife  to  Sue  in  her  own  Name. 

Mere  matter  of  abatement  is  not  available  on  trial  under  a  plea  to  the  merits.  Thus, 
where  plaintiff,  a  married  woman,  brought  trover  in  her  own  name  by  next  friend, 
and  defendant  pleaded  the  general  issue,  it  was  held  that  neither  her  capacity  to 
sue  in  her  9ole  name,  nor  the  technical  propriety  of  suing  by  next  friend,  could  be 
made  tlie  i^ubject  of  question  on  trial  under  that  plea. 

A  count  in  trover  beginning  with  the  expression,  **  who,  being  a  married  woman,  and 
her  husband  8ei)arate  from  her,"  in  description  of  the  plaintiff,  but  in  other  resi)e<:ts 
in  common  form,  held  good  on  motion  in  arrest,  as  not  allowing  that  plaintiff  had 
not  such  title  as  jfiight  give  her  a  right  of  recovery  for  a  wrongful  conversion  in  an 
action  in  proper  form  as  to  parties  plaintiff. 
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Trover  for  a  horse,  harness,  and  robes.  Trial  by  the  court, 
at  the  March  Term,  1875,  Rbdpield,  J.,  presiding. 

The  declaration  was  an  ordinary  count  in  trover,  with  a  begin- 
ning as  follows:  "  Almira  Royce,  Ac,  <fec  ,  who,  being  a  mar- 
ried woman  and  her  husband  separate  from  her,  brings  this  suit 
by  Elias  L.  Marble,  her  next  friend,  in  a  plea  of  the  case,"  &c. 

It  appeared,  among  other  things  immaterial  to  be  stated,  that  at 
the  time  the  suit  was  brought,  the  plaintiff  was  a  married  woman. 

The  defendant  objected  to  the  bringing  of  the  suit  in  the  name 
of  the  plaintiff  by  next  friend,  for  that  she  was  a  married  woman ; 
but  the  court,  pro  forma^  overi'uled  the  objection  ;  to  which  the 
defendant  excepted.  The  defendant  also  moved  in  arrest  of  judg- 
ment for  the  insufficiency  of  the  declaration.  But  the  motion 
was  overruled ;  to  which  the  defendant  excepted. 

X.  L.  Durante  for  the  defendant,  cited  Ward  v.  Morrill  et  cUs. 
1  D.  Chip.  322,  330 ;  Porter  et  al.  v  Bank  of  Rutland  et  al.  19 
Vt.  410,  417  ;   White  and  Wife  v.  Waite,  47  Vt.  502. 

C.  R,  Reath^  for  the  plaintiff,  cited  Gen.  Sts.  c.  71,  ss.  4, 12, 
20 ;  Cavdell  v.  Shaw^  4  T.  R.  361 ;  Milner  et  al.  v.  Milner  et  al.  3 
T.  R.  627  ;  Judson  v.  Cummin^s,  43  N.  H.  134  ;  1  Chit.  PI.  477 ; 
Gould's  PI.  247,  248. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  I.  Though  the  briefs  of  counsel  present  a  variety 
of  points  imd  views,  the  defendant  in  the  argument  discusses  but 
two,  viz.,  that  suit  cannot  be  maintained  in  the  name  of  the  plain- 
tiff by  next  friend,  she  being/er7i6  covert  when  the  suit  was  brought ; 
and  under  the  motion  in  arrest,  that  upon  the  declaration,  judg- 
ment cannot  lawfully  be  rendered  for  the  plaintiff. 

It  is  to  be  assumed,  though  the  face  of  the  record  does  not 
affirmatively  show  it,  that  the  trial  proceeded  as  upon  the  general 
issue.  That  being  so,  any  mere  matter  of  abatement  could  not  be 
available  on  the  trial.  Either  by  plea  or  by  demurrer  in  abate- 
ment, such  matter  must  be  presented,  in  order  to  make  it  the  sub- 
ject of  adjudication,  and  to  have  effect  as  the  ground  of  judgment 
in  the  case. 
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The  mere  capacity  to  sue  in  her  9ole  name,  or  the  technical 
propriety  of  suing  by  next  friend,  cannot  be  made  the  subject  of 
question  under  the  general  issue.  Only  the  question  of  title  in 
the  plaintifiF,  and  of  wrongful  conversion  as  against  that  title  by 
the  defendant,  is  raised  by  that  issue.  The  capacity  to  sue,  and 
the  propriety  of  the  form  of  suing,  are  granted  by  pleading  to  the 
merits  without  preliminary  question  by  the  pleadings.  On  this 
subject  there  was  no  error  committed  by  the  County  Court. 

II.  As  to  the  motion  in  arrest.  That  can  be  available  only 
to  test  the  sufiSciency  of  the  cause  of  action  set  forth  in  the  decla- 
ration. The  declaration  sets  forth  lawful  ownership  and  posses- 
sion by  the  plaintiff,  and  wrongful  conversion  by  the  defendant. 
Nothing  outside  the  declaration  is  the  subject  of  cognizance  under 
that  motion.  If,  therefore,  there  is  defect  of  right  of  recovery  in 
the  declaration,  it  must  be  by  reason  of  the  expression,  '"who, 
being  a  married  woman,  and  her  husband  separate  from  her." 
Unless  this  expression  shows  that  the  plaintiff  had  not  title,  such 
as  might  give  her  a  right  of  recovery  for  a  wrongful  conversion, 
in  an  action  in  proper  form  as  to  parties  plaintiff,  then  the  motion 
must  be  fruitless.  The  statute  of  1867,  No.  21,  as  expounded  in 
*  47  Vt.  502,  and  the  case  of  Child  v.  Ptarl,  43  Vt.  224  and  Clark 
et  al.  V.  Peck  et  al.  41  Vt.  145,  as  well  as  many  others,  show  that 
a  married  woman  may  have  such  a  right,  and  that  she  may  enforce 
it  by  proper  action.  In  this  case,  if  hhe  had  sued  in  her  own 
name,  joining  her  husband  as  co-plaintiff,  setting  forth  the  title 
and  conversion  as  is  done  in  this  declaration,  no  question  could 
be  raised  as  to  the  sufficiency  of  the  declaration  in  respect  to  title 
and  conversion.  Suing  in  her  own  name,  with  what  she  says 
about  ^^  being  a  married  woman  and  her  husband  separate  from 
her,"  has  no  tendency  to  show  that  she  was  not  the  title-holder, 
and  entitled  to  the  personal  possession  of  the  property.  So  what 
is  thus  contained  does  not  0{}erate  to  show  that  she  had  not  a  valid 
and  enforcablo  cause  of  action  in  her  own  right  for  the  alleged 
conversion,  if  such  action  is  brought  in  proper  form.  On  this 
subject  of  such  personal  right  in  a  married  woman,  a  case  decided 
in  Windham  County  a  few  years  ago  (not  reported),  JEliza  Cha9e 
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and  Husband  v. ,  for  libel  and  slander  of  the  feme  plain- 

tiflF,  whose  husband  had  left  her,  and  was  in  league  with  the  de- 
fendants to  defeat  the  suit,  is  very  instructive.  The  husband, 
Chase,  executed  a  discharge  of  the  suit  and  cause  of  action  to  the 
defendant  for  a  valuable  consideration,  which  was  pleaded  in  bar. 
Replication  of  the  hostility  of  plaintiff's  husband  to  her,  and  that 
the  discharge  was  given  for  the  purpose  of  defeating  the  wife  in 
enforcing  her  right  by  suit.  The  court  adjudged  the  replication 
sufficient,  and  the  feme  plaintiff  recovered  a  large  sum  in  damages, 
which  she  has  since  proceeded  to  collect  in  her  own  right.  It  is 
needless  to  pursue  the  matter  further.  The  motion  in  arrest  was 
properly  overruled. 
Judgment  affirmed. 


STEWARDS   OF  THE  METHODIST  EPISCOPAL  CHURCH  v. 

TOWN. 


C 


■orporation.     Amendment,     Evidence. 


In  afisnmiisit  upon  a  subscription  made  to  ''the  stewards  of  the  Methodist  Episcopal 
Church  in  the  village  of  Montpelier,"  the  plaintiffs  were  allowed  to  amend  the 
writ  which  named  as  plaintiffs  the  members  of  the  boai^  to  which  the  snbscrii)- 
tion  was  made,  and  described  them  as  such  stewards,  by  inserting  names  of  other 
and  subsequently  elected  stewards,  and  the  words,  "a  corporation  organized," 
jfcc,  defendant  objecting,  for  that  the  action  should  have  been  brought  in  the 
names  of  those  who  constituted  the  board  at  the  time  the  subscription  was  made. 
Ileldj  that  the  board  of  stewards,  by  whomsoever  composed,  constituted  a  legal 
party  for  enforcing  the  rights  of  the  body  corporate,  and  that  the  amendment  was 
therefore  matter  merely  formal  and  properly  allowed. 

The  defendant  sought  to  show  by  parol  that  H.,  who  procured  his  subscription, 
agreed  at  the  time  it  was  made,  that  he  should  be  allowed  to  jiay  it  in  work 
upon  the  building  for  the  erection  of  which  it  was  made,  //c/d,  that  as  the 
subscription  and  the  alleged  agreement  as  to  the  manner  of  its  payment  were  set 
forth  as  a  single,  entire,  and  completed  transaction,  and  as  tlie  subscription  was 
also  on  its  face  a  single,  entire,  and  completed  contract,  the  evidence  was  not  ad- 
missible. 

Assumpsit  upon  a  subscription  paper.  Pleas,  the  general  issue 
and  set-oflF,  with  notice  of  special  matter.  Trial  by  jury,  March 
Term,  1876,  Bbdfield,  J.,  presiding. 
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It  appeared  by  said  paper  that  the  subscribers  thereto  severally 
promised  to  pay  the  stewards  of  the  Methodist  Episcopal  Church 
in  the  village  of  Montpelier,  or  their  authorized  agent,  the  sums 
by  them  severally  subscribed,  for  the  purpose  of  building  a  new 
house  of  worship  in  said  village.  The  original  writ  described  the 
plaintiffs  as  ••'  stewards  of  the  Methodist  Episcopal  Church  in  the 
village  of  Montpelier."  Upon  trial  before  the  justice,  the  plain- 
tiffs moved  to  amend  the  writ  by  inserting  the  names  of  three 
other  stewards  of  said  church  as  co-plaintiffs,  and  the  words,  "  a 
corporation  organized  under  the  laws  of  the  state  of  Vermont,  for 
the  support  of  the  gospel,  located  at  Montpelier."  To  that 
amendment  the  defendant  objected,  but  it  was  allowed.  The  de- 
fendant renewed  his  objection  on  trial  in  the  County  Court,  but 
the  court  overruled  it ;  to  which  the  defendant  excepted.  It  ap- 
peared that  those  named  as  plaintiffs  in  tho  writ  as  amended,  were 
not  all  stewards  of  the  church  at  the  time  said  subscription  was 
made,  and  that  there  were  others  not  named  in  the  writ  who  were 
stewards  at  that  time  ;  and  the  defendant  claimed  that  the  suit 
should  have  been  brought  by  the  former  stewards,  and  not  by  the 
plaintiffs ;  but  the  court  ruled  that  the  plaintiffs  might  maintain 
the  suit ;  to  which  the  defendant  excepted. 

It  appeared  that  one  Holman,  who  obtained  said  subscription, 
was,  at  the  time  H  was  made,  in  charge  of  the  work  upon  the 
seminary  huilding  then  being  erected  in  Montpelier,  and  was 
afterwards  in  charge  of  the  work  on  said  church  ;  that  the  de- 
fendant was  engaged  by  said  Holman  to  work,  and  that  he  did 
work,  upon  said  seminary  building,  and  that  he  also  worked  a 
little  after  said  subscription  was  made,  in  getting  out  materials 
for  the  church  building,  but  that  he  was  afterwards  discharged  by 
said  Holman  ;  that  at  the  time  the  subscription  was  made,  the  pro- 
posed new  church  had  not  been  located,  there  had  been  no  vote  to 
build  it,  and  no  building  committee  had  been  elected ;  and  that 
neither  said  Holman  nor  any  one  else  had  any  special  authority 
to  contract  for  labor  on  said  church  building,  other  than  would 
arise  from  his  relation  to  the  church  and  the  subsequent  adoption 
of  the  subscription  by  the  society. 

The  defendant  offered  parol  evidence  tending  to  show  that  he 
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was  induced  to  make  said  subscription  by  an  agreement  of  said 
Holman  in  behalf  of  the  plaintiffs,  that  if  the  defendant  would 
subscribe  he  should  have  employment  on  the  seminary  and  the 
new  church  buildings  until  they  should  be  completed,  and  that  he 
might  pay  his  subscription  in  work  in  the  winter  season.  To  the 
admission  of  this  evidence  the  plaiptiffs  objected  ;  but  the  court 
admitted  it. 

The  court  directed  a  verdict  for  the  plaintifiFs  for  the  amount  of 
the  subscription  and  the  interest  thereon,  and  the  jury  found  for 
the  sura  of  $95.  The  court  also  left  it  to  the  jury  to  find,  first, 
whether  said  Holman  agreed  on  behalf  of  the  plaintiffs  in  consid- 
eration of  said  subscription  that  the  defendant  should  be  employed 
upon  said  buildings  until  they  should  be  completed  ;  and,  sec- 
ondly, whether  the  defendant's  service  in  said  employment  was 
terminated  by  said  Holman  wrongfully  and  without  sufficient 
cause.  The  jury  found  in  the  affirmative  upon  both  points,  with 
damages  for  the  defendant  to  the  amount  of  $95.  The  court  ren- 
dered judgment,  pro  forma^  for  the  plaintiffs  ;  to  which  the  de- 
fendant excepted. 

jBT.  W.  Heaton  (^Heath  ^  Carleton  with  him),  for  the  defend- 
ant, cited  Middlebury  College  v.  Williamson^  1  Vt.  212  ;  Emer- 
son v.  Wilson^  11  Vt.  357  ;  Powelton  Goal  Co,  v.  McShain^  75 
Pa.  238  ;  Renshaw  v.  Graves,  7  Barr,  (Penn.  State)  117  ;  Bather 
fnan  v.  Pierce,  3  Hill,  171 ;  Mill  v.  Mooney,  30  6a.  413  ;  Branch 
et  al,  V.   WUson,  12  Fla.  543. 

Oleason  ^  Field,  for  the  plaintiffs,  cited  Gen.  Sts.  c.  90,  s.  13, 
et  seq. ;  Jones  v.  Webber,  1  D.  Chip.  215  ;  Bradley  v.  Bentley,  8 
Vl.  243 ;  Isaacs  v.  Elkins,  11  Vt.  679  ;  Blodgett  v.  Morrill,  20 
Vt.  509  ;  Bowman  v.  Stowell,  21  Vt.  309 ;  Conn.  ^  Pass.  Rivs, 
Railroad  Co.  v.  Bailey,  24  Vt.  465  ;  Lewis  et  al.  v.  Locke,  41 
Vt.  11 ;  Q-root  v.  Story,  44  Vt.  200  ;  Admr.  of  Wood  v.  Shurt- 
hff,  46  Vt.  325  ;  Anderson  et  al,  v.  Brock,  3  Greenl.  243. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.     "  The  stewards  of  the  church  "  designate,  rep- 
resentatively, a  body  corporate   that  has  continuous  succession. 
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The  individuals,  who  hold  the  ofiSce  under  the  annual  elections, 
constitute  the  hoard  designated  as  above,  and  it  is  the  board,  by 
whomsoever,  as  individuals,  made  up,  that  constitutes  the  legal 
party  for  asserting  and  enforcing  the  rights  of  the  body  corporate. 
The  subscription  declared  on  was  made  to  "  the  stewards  of  the 
Methodist  Episcopal  Church  in  the  village  of  Montpelier,"  without 
further  designation.  The  particular  persons  covered  by  that  de- 
signation is  matter  of  no  substantial  importance.  Consequently 
the  proposed  amendment  was  matter  merely  formal  and  techni- 
cal, and  properly  allowed. 

The  other  question  we  treat  in  the  ^ame  view  in  which  it  was 
treated  in  the  argument,  vfz :  as  involving  the  legal  propriety  of 
supplementing  the  written  contract  of  subscription  by  evidence  of 
matter  resting  in  parol  in  addition  to,  and  varying  in  legal  effect, 
the  writing,  and  giving  rights  and  imposing  liabilities  not  given 
and  imposed  by  the  writing.  It  is  not  claimed  nor  shown  that 
any  fraud  was  practiced  in  procuring  the  subscription  that  would 
invalidate  its  binding  force  upon  the  defendant.  So  there  is  no 
defence  under  the  general  issue.  The  defence  relied  on  is  set 
forth  in  the  plea  in  offset  and  in  the  notice  of  recoupment.  They 
both  proceed  on  the  ground,  and  both  set  forth,  that,  as  a  part  of 
the  contract  of  subscription,  it  was  agreed  tliat  the  defendant 
should,  bo  employed  in  the  manner  described,  and  that  he  was  to 
pay  his  subscription  by  work  to  be  done  by  him  the  next  follow- 
ing winter.  The  subscription,  and  what  is  alleged  as  to  work  and 
payment,  are  set  forth  as  constituiing  a  single,  entire,  and  com- 
pleted transaction.  The  written  subscription,  at  the  same  time, 
contains  on  its  face  a  single,  entire,  and  completed  contract,  valid 
in  law  to  every  intent  indicated  by  its  terms.  It  does  not  purport 
to  be  a  fragment  or  part  of  a  contract,  of  which  another  fragment 
or  part  existed,  but  had  been  purposely  omitted  from  the  writing. 
On  this  statement  the  application  and  effectual  operation  of  the 
familiar  doctrine  and  rule  as  to  adding  to  or  varying  a  written 
contract  by  matter  resting  in  [)arol,  would  not  be  made  plainer  or 
more  decisive  by  discussion.  The  written  contract  of  subscrip- 
tion is  to  stand  upon  its  terms  and  to  have  effect  accordingly. 
This  excludes  the  defences  set  forth  in  the  plea  and  notice.     The 
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issues  00  that  plea  and  notice  were  made  in  the  only  way  open  to 
the  plaintiffs,  for  they  could  not  safely  demur,  for  the  plea  and 
notice  did  not  show  whether  or  not  the  matter  of  them  was  resting 
in  parol  or  in  writing.  Consequently  the  proper  course  was  foi- 
the  plaintiffs  to  object  to  the  parol  evidence,  and  upon  that  objec- 
tion it  ought  to  have  been  excluded  by  the  couit.  The  County 
Court  and  counsel  seem  to  have  regarded  the  case  as  made  up,  as 
presenting  the  question  of  the  legality  of  that  evidence  in  proof  of 
matter  resting  in  parol,  in  addition  to  or  varying  the  written  con- 
tract.    There  is  no  error  in  tl>e  judgment,  and  it  is  affirmed. 


WING  17.  CHAPMAN. 
Warranty,     Sale.     Evidence. 

In  caae  for  fraadalent  warranty  of  a  yoke  of  oxen,  the  declaration  aUeged  that  defend- 
ant falsely  and  fraudulently  warranted  the  oxen  well  broken,  orderly,  peaceable, 
and  suited  for  a'  special  purpose  known  to  defendant,  for  which  plaintiff  wanted 
them,  whereas  they  were  unbroken,  disorderly,  wild,  and  unsuited  for  said  purpose, 
as  defendant  weU  knew.  Defendant  was  allowed,  against  plaintiff's  objection,  to 
show  their  fair  market  valua  at  the  time  of  sale;  but  the  court  charged  that  the 
difference  between  the  value  of  the  oxen  as  they  actually  were,  and  their  value  an 
it  would  have  been  if  they  had  been  as  warranted,  was  the  measure  of  damages. 
Held^  that  the  evidence  was  inadmissible,  and  that  the  error  of  its  admission  was 
not  cured  by  the  charge. 

Case  for  false  warranty  of  a  yoke  of  oxen.  Plea,  the  general 
issue,  and  trial  by  jury,  September  Term,  1875,  Bedfield,  J., 
presiding. 

The  second  count  alleged  that  the  defendant  offered  to  sell  the 
plaintiff  a  yoke  of  oxen ;  that  thereupon  the  plaintiff  told  the  de- 
fendant that,  having  the  care  of  a  farm  occupied  by  £m  aged  man 
find  his  crippled  son,  he  wished  to  buy  a  yoke  of  well-broken, 
orderly,  and  peaceable  oxen,  such  as  might  be  safely  used  by  the 
occupants  of  said  farm ;  that  the  defendant,  then  well  knowing  the 
said  oxen  to  be  wild,  disorderly,  and  hard  to  yoke,  falsely  and 
fraudulently  warranted  them  to  be  peaceable,  orderly,  well-broken 
oxen,  such  as  the  occupants  of  said  farm  could  safely  use,  and 
such  as  the  plaintiff  had  described  ;  that  the  plaintiff,  relying  upon 
said  warranty,  purchased  said  oxen  and  paid  the  defendant  there- 
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for  the  sum  of  $147.50 ;  that  the  said  oxen  were  wild,  unbroken, 
and  disorderly ;  that  the  occupants  of  said  farm  could  not  yoke 
or  use  them,  and  that  they  were  of  uo  use  to  the  plaintiff  as 
working  oxen  ;  that  afterwards  the  plaintiff  offered  to  return  the 
said  oxen  and  receive  his  money,  but  that  the  defendant  wholly 
refused.  The  plaintiff's  evidence  tended  to  support  the  allega- 
tions of  the  declaration,  and  especially  the  allegation  that  the 
oxen  could  not  be  used  on  the  farm  by  those  occupying  it,  nor 
even  by  experienced  hands,  and  that  they  were  unruly  and  worth- 
less as  working  oxen.  The  plaintiff  offered  no  evidence  as  to  tho 
value  of  the  oxen  or  their  condition,  but  claimed  to  recover  the 
difference  between  the  value  of  the  oxen  as  they  actually  were, 
and  their  value  as  it  would  have  been  if  they  had  been  as  they 
were  warranted  to  be.  The  defendant  offered  evidence  tending 
to  show  that  at  the  time  the  plaintiff  purchased  said  oxen,  their 
fair  cash  value,  considering  their  weight  and  value  per  pound, 
was  f  LOO.  To  its  admission  the  plaintiff  objected,  for  that  it  had 
no  bearing  upon  the  issue.  The  defendant  claimed  that  evidence 
of  the  actual  market  value  of  the  oxen  at  the  time  of  the  purchase 
was  material.  The  court  said  it  had  no  bearing  upon  the  case, 
but  that  if  the  defendant  insisted,  it  might  be  admitted  at  the  de- 
fendant's peril.  The  defendant  insisted,  audit  was  admitted,  to 
which  the  plaintiff  excepted.  The  court  charged  as  to  the  rule  of 
damages  in  accordance  with  the  plaintiff's  claim  as  herein  stated. 
Verdict  for  the  defendant. 

Joseph  A.  Wing^  pro  ««,  cited  Virginia  ^  Tennessee  JR.  It.  Co. 
V.  Sayers^  15  Am.  Law  Reg.  N.  s.  297  ;  Hine  v.  Pomeroy  et  al. 
39  Vt.  211,  221 ;    Wood  et  al.  v.  Willard  et  al  36  Vt.  82. 

Heath  ^  Carleton^  for  the  defendant,  cited  Hilliard  Rem.  Torts, 
448  ;    Woodward  v.  Thatcher,  21  Vt.  580. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  declaration  sets  forth  a  contract  of  the  de- 
fendant to  deliver  a  well  broken  and  manageable  yoke  of  oxen, 
suitable  for  use  on  the  plaintiff's  farm  by  an  aged  man  and  his 
crippled  son.  The  plaintiff's  evidence  tended  to  show  the  making 
ol  such  contract,  and  its  breach.     The  defendant  offered  evidence 
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to  prove  the  cash  value  of  the  oxen  at  the  time  of  the  sale,  and 
the  same  was  admitted  against  the  plaintiff's  objections.  The 
pertinency  of  this  evidence' will  depend  upon  the  construction  that 
should  be  given  to  the  contract  in  issue.  The  object  and  pur- 
pose of  the  plaintiflF  in  purchasing  the  oxen  are  fully  set  forth  in 
the  declaration,  and  it  is  alleged  that  this  purpose  was  made 
known  to  the  defendant,  and  he  undertook  to  furnish  oxen  that 
would  answer  such  purpose.  He  agreed,  in  substance,  to  deliver 
oxen  that  were  well-broken,  peaceable,  and  manageable  in  the 
hands  of  the  persons  who  were  to  manage  them.  Such  contract 
is  quite  unlike  a  general  contract  of  sale.  This  contract  is  the 
sale  of  chattels  for  a  peculiar  and  special  purpose. 

Even  without  any  express  warranty  in  this  class  of  contracts, 
the  law  has  now  become  pretty  well  settled,  that  where  the  special 
purpose  of  the  buyer  is  made  known  to  the  seller,  and  the  seller, 
with  such  knowledge,  delivers  the  goods,  the  law  implies  that  they 
are  reasonably  fit  for  the  purpose  specified.  If  the  facts  show 
that  the  buyer  trusts  to  the  judgmeot  of  the  seller,  the  seller  must 
see  to  it  that  he  judges  correctly.  The  question  has  been  much 
discussed  whether  this  doctrine  applied  in  cases  where  the  seller 
was  not  the  manufacturer  of  the  goods  sold  ;  but  it  is  now  settled 
that  it  applies  generally  in  all  sales  of  property  for  a  special  pur- 
pose, if  the  sale  is  made  on  the  judgment  and  skill  of  the  vendor. 
The  case  of  Jones  v.  Bright  et  cU.  5  Bing.  533,  is  the  leading  case 
on  the  subject  of  such  sales  by  a  manufacturer.  But  the  reason- 
ing of  the  court  in  that  case  shows  that  even  there  the  doctrine 
was  not  understood  to  be  restricted  to  sales  by  manufacturers. 
Best,  C.  J.,  says  :  "  But  I  wish  to  put  the  case  on  a  broad  prin- 
ciple. If  a  man  sells  an  article,  he  thereby  warrants  that  it  is 
merchantable — that  it  is  fit  for  some  purpose.  If  he  sells  it  for  a 
particular  purpose,  he  thereby  warrants  it  fit  for  that  purpose,  and 
no  case  has  decided  otherwise."  Again  he  says  :  ^^  If  a  man  sells 
a  horse  generally,  he  warrants  no  more  than  that  it  is  a  horse  ; 
the  buyer  puts  no  questions,  and  perhaps  gets  the  animal  the 
cheaper.  But  if  he  asks  for  a  carriage  horse,  or  a  horse  to  carry 
a  female  or  a  timid  and  infirm  rider,  he  who  knows  the  qualities 
of  the  animal,  and  sells,  undertakes,  on  every  principle  of  honesty, 
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that  it  is  fit  for  the  purpose  indicated.  The  selling,  upon  a  de- 
mand for  a  horse  with  particular  qualities,  is  an  affirmation  that 
he  possesses  those  qualities.  The  opinions  of  Park,  Burrough, 
and  Qaselee,  JJ.,  in  the  same  case,  disclose  the  same  view. 
The  later  case  of  Broxvn  v.  Edgington^  2  M.  &  G.  279,  goes  the 
full  length  in  applying  the  doctrine  to  the  case  of  any  seller.  In 
Jones  V.  Ju8t^  L.  R.  3  Q.  B.  197,  the  subject  is  again  examined  hj 
the  Court  of  Queen's  Bench,  in  a  masterly  opinion  by  Mellor,  J. 
The  proposition  is  there  laid  down  that  ''in  general  on  the  sale  of 
goods  by  a  particular  description,  whether  Jhe  vendee  is  able  to 
inspect  them  or  not,  it  is  an  implied  term  of  the  contract  that  they 
shall  reasonably  answer  such  description  ;  and  if  they  do  not,  it 
is  unnecessary  to  put  any  other  question  to  the  jury."  The  doc- 
trine is  not  new  in  this  state.  BeaU  v.  Olmafead^  24  Vt.  114  ; 
Brotvn  v.  Sat/les,  27  Vt.  227. 

Now  the  question  for  the  jury  in  the  case  at  bar  was,  did  the 
defendant  undertake  to  supply  oxen  auswe-ring  the  description 
called  for  by  the  plaintiff?  The  evidence  oflFeied  was  to  show  the 
cash  value  of  the  oxen,  that  is,  the  fair  market  value.  But  the 
defendant  did  not  undertake  to  sell  upon  the  basis  of  the  fair  mar- 
ket value  of  the  cattle  ;  he  undertook  to  supply  a  special  market, 
and  sold  on  the  basis  of  a  special  value.  The  evidence  was 
clearly  inadmissible,  and  had  a  direct  tendency  to  mislead  the 
jury.  But  it  is  said  that  this  error  was  cured  by  the  charge.  All 
that  the  exceptions  disclose  in  relation  to  the  charge  is,  that  the 
jury  were  told  that  the  measure  of  damages  was  the  difference  be- 
tween the  cattle  as  they  were  and  what  they  would  have  been 
worth  if  they  had  been  as  warranted  to  be.  The  court  regarded 
the  evidence  as  improper,  and  the  record  should  show  that  the 
jury  were  instructed  to  disregard  the  obnoxious  evidence  in  their 
deliberations.  The  case  was  such  and  the  evidence  such,  that  a 
jury  would  be  quite  apt  to  misapply  the  rule  laid  down  upon  the 
subject  of  damages,  unless  specially  cautioned  on  the  subject. 
The  safer  way  to  prevent  the  possibility  of  misapprehension  by  the 
jury  of  the  true  issues  of  a  case,  is,  to  rule  out  improper  evidence 
in  the  first,  instance,  where  there  is  no  contention  that  it  will  he 
made  competent  by  the  aid  of  subsequent  proof. 

Judgment  reversed,  and  cause  remanded. 
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LAMOILLE  VALLEY  RAILROAD  CO.  v.  MARSH. 
Contract.     Guaranty.     Substitution  of  One  Contract  for  Another. 

Plaintiff,  by  its  president,  agreed  for  a  Biibscription  of  $1200,  to  bnild  a  depot  in  a 
certain  place.  Forties  interested ''started  a  subscription  paper.  After  a  part  of  the 
required  sum  had  been  snbscriljed,  the  president  notified  subscribers  and  others  that 
he  required  in  lieu  of  such  general  subscription^  an  assumption  by  two  or  three  re- 
sponsible persons  of  the  payment  of  the  sum  required,  and  therefore  L.  and  others 
promised  by  itarol  to  assume  it,  after  which,  canvass  was  made  for  further  sub- 
scriptions, and  subsriptions  obtained  for  $1400,  the  subscribers  in. ending  not  only 
to  put  L.  and  others  in  funds,  but  to  pay  in  part  for  a  telegraph  line.  In  assumpsit 
by  plaintiff  against  a  subscriber,  the  court  charged  that  if  the  undertaking  of  L. 
and  others  was  a  mere  collateral  guaranty,  the  plaintiff  might  recover,  but  that  if 
the  promise  of  L.  and  others  was  substituted  for  the  subscription,  and  plaintiff 
agreed  to  look  to  them  alone  for  payment,  it  could  not  recorver.  Ileldj  that  on  those 
facts,  L.  and  others  wereHhe  contracting  party  with  plaintiff,  that  they  alone  could 
be  sued  for  a  breach,  and  that  the  charge  was  without  error. 

Assumpsit  upon  a  subscription  paper.     Plea,  the  general  issue, 
and  trial  by  jury,  May  Term,  1876,  Powers,  J.,  presiding. 
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The  plaintiflF's  evidence  tended  to  show  that  the  plaintiff,  by  its 
president,  agreed  to  build  its  depot  in  Walden,  at  a  place  known 
a^  the  Heights,  if  parties  in  the  vicinity  interested  in  its  being 
built  there,  among  whom  was  the  defendant,  would  raise  and  pay 
to  the  plaintiff  the  sum  of  $1,200 ;  that  a  subscription  paper  was 
accordingly  drawn  and  circulated,  and  the  required  surri  sub- 
scribed, the  defendant  being  one  of  the  subscribers ;  that  the  pa- 
per, upon  which  the  plaintiff's  president  made  some  collections, 
was  left  with  one  of  the  subscribers  who  was  to  make  collections 
thereon  for  the  plaintiff,  the  signers  preferring  to  have  it  remain 
in  town  where  they  could  more  conveniently  make  payments ;  and 
tliat  the  plaintiff's  directors,  being  informed  by  some  of  the  sub- 
scribers, through  the  president,  of  the  completion  of  the  subscrip- 
tion, decided  to  build  the  depot  as  agreed  by  the  president,  and 
the  plaintiff  afterwards  so  built  it. 

The  defendant's  evidence  tended  to  prove  that  after  a  portion 
of  the  required  sum  was  subscribed,  the  plaintiff,  by  its  president, 
notified  the  subscribers,  and  other  interested  persons  who  had  as- 
sembled to  consider  the  matter,  that  he  required  in  lieu  of  a 
general  subscription  by  persons  of  whose  responsibility  the  officers 
of  the  company  had  no  personal  knowledge,  and  to  avoid  the 
trouble  of  collecting  the  subscriptions,  that  some  two  or  three  re- 
sponsible persons  should  assume  to  pay  the  said  sum  of  $1,200  ; 
that  theren[)on  B.  J.  Lance,  Joel  Harvey,  and  W.  P.  Whittier 
promised,  the  depot  being  built  according  to  the  previous  under- 
standing, to  assume  the  payment  of  the  said  sum ;  that  afterwards 
parties  canvassed  for  and  obtained  further  subscriptions,  in  all  to 
the  amount  of  $1,400,  or  more  ;  that  ihe  subscription  was  in- 
londed  by  the  subscribers,  not  only  to  put  the  three  men  who  had 
assumed  to  pay  the  $1,200,  in  funds,  but  also  to  pay  $200  towards 
establishing  a  telegraph  line  to  Cabot. 

The  plaintiff  requested  the  court  to  charge,  among  other  things, 
that  its  president  could  not  make  a  contract  binding  upon  the 
plaintiff;  that  after  the  directors  had  been  informed  of  the  comple- 
tion of  the  subscription,  and  in  reliance  thereon  had  performed  on 
tlieir  part  by  building  the  depot,  the  subscription  paper  consti- 
tuted the  contract  of  the  parties,  and  that  the  contract  of  Lance 
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and  others  was  within  the  Statute  of  Frauds.  But  the  court 
charged  that  if  the  undertaking  of  Lance  and  others  was  a  mere 
collateral  guaranty  tiiat  the  $1,200  should  be  made  good  to  the 
plaintiff,  then  the  plaintiff  might  recover ;  but  that  if  the  plaintiff 
assumed  to  build  the  depot  in  consideration  of  the  subscription, 
and  relying  upon  it  for  the  payment  of  the  $1,200,  and  the  parties 
afterwards  substituted  therefor  the  parol  promise  of  Lance  and 
others,  and  plaintiff  agreed  to  look  alone  to  them  for  payment  of 
that  sum,  then  it  could  not  recover.  To  the  refusal  to  charge  as 
requested,  and  to  the  charge  as  given,  the  plaintiff  excepted. 
Verdict  for  the  defendant. 

Bingham  ^  Waterman^  for  the  plaintiff,  cited  Middlehury  Col- 
lege V.  Williamson^  1  Vt.  212  ;  Austin  v.  Wheeler^  16  Vt.  95. 

S.  C.  Shurtleffy  for  the  defendant,  cited  1  Greenl.  Ev.  s.  303. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  assumpsit  upon  a  promise  by  sub- 
scription of  a  certain  sum  to  pay  the  plaintiff,  in  consideration 
that  plaintiff  would  locate  and  build  its  depot  in  Walden  at  a  cer- 
tain place.  The  plaintiff  agreed  to  build  the  depot  at  this  place, 
if  parties  interested  in  such  location  (among  them  the  defendant) 
would  raise  and  pay  the  plaintiff  $1,20*0.  At  this  time  a  portion 
of  this  sum  had  been  subscribed.  The  jury  have  found  that  the 
plaintiff,  by  its  president,  required,  in  lieu  of  a  general  subscrip- 
tion by  persons  of  whose  responsibility  the  ofiBcers  of  the  company 
had  no  personal  knowledge,  that  some  two  or  three  responsible  per- 
sons should  assume  to  pay  the  plaintiff  $1,200 ;  and  that  thereupon 
B.  J.  Lance,  Joel  Harvey,  and  W.  P.  Whittier  promised  to  as- 
sume the  payment  of  said  sum  ;  and  thereupon  the  plaintiff  located 
and  built  the  depot  at  the  place  required.  After  this,  parties  can- 
vassed for  and  obtained  further  subscriptions,  in  all  to  the  amount 
of  $1,400  or  more.  This  subscription  was  intended  by  the  sub- 
scribers, not  only  to  put  the  three  men  who  had  assumed  to  pay 
the  plaintiff  $1,200,  in  funds,  but  also  to  pay  $200  towards  estab- 
lishing a  telegraph  to  Cabot.     These  facts  being  established,  made 
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Lance,  Harvey,  and  Whittier  the  contracting  party  with  the 
plaintiff,  and  they  alone  could  be  sued  for  the  breach. 

The  court  charged  the  jury  that  if  the  undertaking  of  Lance 
and  others  was  a  mere  collateral  guaranty  that  the  $1,200  should 
be  made  good  to  the  plaintiff,  then  the  plaintiff  might  recover ; 
so  no  question  arises  on  these  exceptions  about  the  Statute  of 
Frauds.  The  court  also  told  the  jury,  that  if  the  plaintiff  as* 
sumed  to  build  the  depot  at  the  place  in  consideration  of  said 
subscription,  and  relying  upon  it  for  the  payment  of  the  $1,200, 
and  the  parties  afterwards  substituted  therefor  the  parol  promise 
of  Lance  and  others,  and  plaintiff  agreed  to  look  alone  to  them 
for  payment  of  the  $1,200,  then  it  cannot  recover  in  this  suit. 
This  is  a  well-settled  rule  of  law.  Admr,  of  Cilley  v.  Tenny^  31 
Vt.  401 ;  1  Greenl.  Ev.  s.  303,  and  cases  there  cited.  The  ex- 
ceptions seem  to  be  aimed  rather  at  the  errors  of  the  jury  than 
of  the  court. 

Judgment  aflSrmcd. 
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BOWLEY  u.  ANGIRE  and  Others. 
Attachment,     Liability  of  Receiptor, 

A  receipt  for  property  attached  was  for  twenty-five  watches  and  other  property,  all  of 
the  value,  as  the  receipt  stated,  of  $2fi00.  In  trover  by  tlie  officer  against  the  re- 
ceiptors for  twenty-one  watches  not  retamed,  the  receiptors  sought  to  show  that  the 
debtor  had  only  four  watches  at  the  time  of  the  attachment,  and  that  plaintiff  knew 
it,  but  said  to  the  receiptors  at  the  time  the  receipt  was  executed,  in  answer  to  a 
question  by  one  of  them,  that  lie  supposed  they  would  be  liable  only  for  so  many  as 
the  debtor  owned,  that  they  delivered  the  receipt  to  plaintiff  in  reliance  upon  that 
representation,  and  that  tlie  value  of  the  property  was  less  than  that  stated  in  the 
receipt.  Ileldj  that  the  receipt  was  conclusive,  so  far  as  the  liability  of  the  receii)t- 
ors  was  concerned,  as  to  the  ownership  and  value  of  the  property  named  therein ; 
that  the  legal  effect  of  the  receipt  could  not  be  varied  by  evidence  of  what  plaintiff 
said  at  the  time  the  receipt  was  executed,  there  having  been  no  deceit  as  to  any 
matter  of  fact;  and  that  plaintiff  was  not  estopped  to  claim  the  full  benefit  of  the 
receipt. 

Trover  for  twenty-one  watches.     The  case  was  referred,  and 
bj  the  referee's  report  the  following  facts  appeared.    The  plain- 
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tiff,  a  constable,  at  the  suit  of  one  James,  attached  property  of 
Albert  Hodsdcn,  consisting,  among  other  things,  of  several 
watches,  and  the  defendants  receipted  it.  The  suit  in  which  said 
attachment  was  made  was  duly  prosecuted  to  judgment,  and  the 
property  attached  charged  in  execution  and  by  the  plaintiff  de- 
manded of  the  defendants.  The  defendants  delivered,  to  him 
three  watches  and  the  other  property  attached,  and  $100  in 
money,  proceeds  of  sale  of  one  watch  sold  after  said  attachment 
was  made,  which  said  property  the  plaintiff  duly  advertised  and 
sold  upon  the  execution,  and  the  execution  was  afterwards  re- 
turned satisfied  in  part  only.  The  defendants  claimed  that  the 
property  delivered  by  them  to  the  plaintiff  and  by  him  sold  on  the 
execution,  was  all  the  property  that  Hodsden  owned  at  the  time 
of  said  attachment ;  that  as  to  the  remaining  twenty-one  watches, 
parcel  of  the  twenty-five  mentioned  in  the  receipt,  the  attachment 
was  fictitious ;  that  plaintiff  knew  that  Hodsden  had  only  four 
watches  ;  that  he  represented  to  the  defendants  before  said  receipt 
was  executed,  that  they  would  be  liable  on  the  receipt  for  such 
property  only  as  Hodsden  owned,  without  regard  to  the  terms  of 
ilie  receipt,  and  that  it  was  on  the  faith  of  that  representation  that 
the  defendants  executed  the  receipt.  And  the  defendants  offered 
in  support  of  that  claim,  evidence  from  which  the  referee  found 
that  at  the  time  the  receipt  was  executed,  Hodsden  had  only  four 
watches ;  that  plaintiff  was  then  so  informed  by  Hodsden  and 
Buck,  one  of  the  defendants ;  that  after  the  receipt  was  signed, 
Buck  asked  for  the  receipt,  and  it  was  handed  to  him,  when,  in 
course  of  further  conversation.  Buck  remarked  that  he  supposed 
the  signers  would  be  held  only  for  the  number  Hodsdea  actually 
had,  to  which  plaintiff  replied  that  he  supposed  so ;  that  Buck 
asked  for  the  receipt  for  the  purpose  of  destroying  it,  and  that  he 
returned  it  on  the  faith  of  what  plaintiff  said  as  to  his  liability  ; 
that  at  the  time  the  receipt  was  executed  and  at  the  time  execu- 
tion was  issued,  Hodsden  had  other  attachable  property  more  than 
sufficient  to  have  satisfied  the  claim  upon  which  the  attachment 
was  made.  To  the  admission  of  that"  evidence  the  plaintiff  ob- 
jected, for  that  the  receipt  was  a  contract  not  to  be  varied  by  ex- 
trinsic evidence,  and  for  that  defendants  were  estopped  to  deny 
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that  they  received  the  watches  named  therein.  The  referee  re- 
ceived it  for  the  purpose  of  fully  presenting  the  claims  of  the  par- 
ties. Prom  the  evidence  so  introduced,  the  referee  found  the 
value  of  the  property  less  than  stated  in  tlie  receipt,  and  other 
facts  not  necessary  to  be  stated. 

The  court,  at  the  February  Term,  1876,  rendered  judgment, 
proforma^  for  the  defendants  ;  to  which  the  plaintiff  excepted. 

W.  D,  Crane  (^EdwardB  ^  ^Dickerman  with  him),  for  the 
plaintiff. 

Evidence  to  vary  or  contradict  the  receipt  was  improperly  re- 
ceived. Spencer  v.  Williams^  2  Vt.  209 ;  Jeweit  v.  Torrey^  11 
Mass.  219  ;  Lyman  v.  Lyman^  11  Mass.  317  ;  Bridge  v.  Tryman^ 
14  Moss.  189 ;  Lowry  v.  Cady  et  al.  4  Vt.  504 ;  Allen  v.  Butler 
et  als,  9  Vt.  122 ;  Parsons  v.  Strong,  13  Vt.  235  ;  Pettes  v. 
Marsh,  15  Vt.  454  ;  Stimson  v.  Ward  et  al  47  Vt  624. 

Young  (^Gleed  with  him),  for  the  defendants. 

The  parol  evidence  received  by  the  referee  was  not  offered  to 
vary  or  qualify  the  terms  of  the  receipt,  but  to  show  that  the  re- 
ceipt was  outaitied  by  the  plaintiff  by  such  means  that  he  was 
estopped  from  using  it  against  these  defendants  ;  and  for  that  pur- 
pose, the  evidence  was  clearly  admissible,  and  tended,  at  least,  to 
establish  a  legal  defence.  Seane  v.  Rogers^  9  B.  &  G.  260  ;  New- 
ton V.  Liddiard,  12  Q.  B.  926  ;  Howes  v.  Spicer,  23  Vt.  508 ; 
Shaw  V.  Bpehe  et  al.  35  Vt.  205  ;  2  Parsons  Cont.  340,  793,  et 
seq. ;  Wyatt  v.  EeHford,  3  East,  147 ;  1  Greenl.  Ev.  207  and 
notes ;  B.g  Estop.  542,  543  ;  Rotce,  J.,  in  Halloran  v.  Whit- 
combj  43  Vt.  312  ;  King  v.  Famsworth,  17  Conn.  356  ;  Whitta- 
ker  V.  Williams,  20  lb.  98 ;  Shaw  .v.  Beehe  et  al  35  Vt.  204. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  J.  The  first  question  presented  by  the  report  of  the 
referee  is  as  to  the  admissibility  as  evidence  of  what  transpired 
between  the  plaintiff  and  Hodsden  and  Buck  at  the  time  the  re- 
ceipt was  executed  and  delivered  to  the  plaintiff.  The  benefit 
which  the  defendants  claimed  from  the  facts  which  that  evidence 
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tended  to  establish,  was,  to  limit  their  liability  to  account,  to  the 
property  described  in  the  receipt  which  at  that  time  belonged  to 
Hodsden.  In  Spencer  v.  Williams  et  ah,  2  Vt.  209,  which  was 
an  action  upon  a  receipt  for  property  attached,  it  was  held  that  it 
was  not  competent  for  the  defendants  to  show  that  no  such  prop- 
erty as  was  described  in  the  receipt  was  attached  by  the  plaintiff, 
and  that  no  such  property  was  ever  in  his  possession,  or  delivered 
by  him  to  the  defendants ;  and  that  has  ever  since  been  regarded 
as  the  settled  rule  upon  the  subject  in  this  state.  And  the  party 
giving  such  a  receipt  cannot,  by  parol  evidence,  reduce  his  liability 
below  the  value  as  named  in  the  receipt.  Parsons  v.  Strong,  13 
Vt.  285.  The  receipt,  then,  being  conclusive  upon  both  of  those 
questions,  the  evidence  which  was  admitted  by  the  referee,  and 
upon  which  he  found  the  facts  in  relation  to  the  ownership  and 
value  of  the  property  described  in  the  receipt,  should  ha%'e  been 
excluded.  And  we  do  not  think  that  the  legal  effect  of  the  re- 
ceipt would  be  varied  or  controlled  by  the  representations  which 
were  shown  to  have  been  made  by  the  plaintiff  to  the  defendants 
at  the  time* of  its  execution.  They  were  not  deceived  or  misled 
by  them  upon  any  matter  of  fact.  It  was  only  upon  the  question 
of  the  extent  of  their  legal  liability  that  they  claim  they  were  in- 
fluenced by  them.  There  was  no  deceit  or  fraud  in  making  them, 
and  it  does  not  appear  that  the  plaintiff  possessed  any  knowledge 
upon  the  subject  superior  to  that  possessed  by  the  defendants. 
When  the  defendants  executed  the  receipt,  although  they  were 
induced  to  execute  it  by  the  legal  opinion  of  the  officer  to  whom 
they  gave  it,  they  rendered  themselves  liable  to  the  same  extent 
as  if  no  such  opinion  had  been  given  ;  and  upon  all  the  facts 
found  by  the  referee,  the  plaintiff  is  not  equitably  estopped  from 
claiming  the  full  benefit  of  the  receipt  as  it  was  executed. 

Judgment  reversed,  and  judgment  for  plaintiff  upon  the  report 
for  $1,175.47  damages,  and  interest  since  the  5th  of  April,  1875, 
and  for  his  costs. 
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£RAGG  V.  MORRILL. 
Sale.     Implied  Warranty.     Latent  Defect. 

The  veDdor  of  an  article  sold  for  a  particular  purpose,  does  not  impliedly  warrant  it 
against  latent  defects  to  him  unknown,  and  caused  by  the  unskillfulness  or  negli- 
gence of  the  manufacturer  or  previous  owner,  except  when  the  sale  is,  in  itself, 
equivalent  to  an  affirmation  that  the  article  has  certain  inherent  qualities  incon- 
sistent with  the  alleged  defects.  Thus,  when  defenduut,  a  machinist  and  founder, 
sold  a  piece  of  wrought  iron  shafting,  of  which  he  was  not  the  makf^r,  hut  which  he 
turned  and  prepared  for  the  reception  of  pulleys,  and  which  he  supposed  to  be 
sound,  to  be  used  in  running  machinery  in  a  carriage  shop,  and  the  shaft  upon  being 
pnt  to  the  described  use  broke  because  of  a  flaw  and  an  imperfect  weld,  it  was  field 
that  there  was  no  implied  warranty  of  its  soundness. 

Assumpsit  upon  a  warranty  of  a  piece  of  wrought  iron  shafting. 
The  case  was  referred,  and  the  court,  at  the  September  Term, 
1875,  Powers,  J.,  presiding,  rendered  judgment  on  the  report  for 
the  defendant.  Exceptions  by  the  plaintiff.  The  case  appears 
from  the  opinion. 

Young ^  for  the  plaintiflF,  cited  Beah  y.  Olmatead^  24  Vt.  114 ; 
jPease  v.  Sabin,  38  Vt.  432  ;  Jones  v.  Bright^  5  Bing.  533  ;  Brown 
V.  Edgington,  2  M  &  G.  279  ;  Shepherd  v.  Pybus,  3  M.  &  G.  868  ; 
Gray  v.  Cox,  4  B.  &  C.  108 ;  1  Parsons  Cont.  469. 

Edwards  ^  Dickerman,  for  the  defendant,  cited  Qoslin  v.  Hod- 
son  and  Fisk,  24  Vt.  140 ;  Paddock  v.  Strohridge,  29  Vt.  470 ; 
Sanborn  v.  Herring  et  al,  6  Am.  Rep.  467  ;  Emerton  v.  Mathews, 
1  Am.  Rep.  231  ;  Bradford  v.  Manly,  13  Mass.  139 ;  Brown  v. 
Edgington,  2  M.  &  G.  279 ;  Bluett  v.  Osborne,  1  Stark.  384. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  plaintiff  claims  to  recover  of  the  defendant 
damages  sustained  by  two  defects  —  one  an  imperfect  weld  and 
the  other  a  flaw  —  in  a  wrought  iron  shaft,  twenty-four  feet  long 
and  two  inches  in  diameter,  that  he  purchased  of  the  defendant. 
The  defendant  did  not  manufacture  the  shaft,  further  than  to  turn 
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it  the  whole  length,  so  that  the  plaintiff  could  attach  pulleys  to  it 
at  any  point  he  chose.  There  is  no  complaint  that  the  defendant 
did  not  properly  perform  what  work  he  did  upon  the  shaft.  The 
defects  in  the  shaft  were  alike  unknown  to  the  defendant  and  the 
plaintiflF,  and  seem  not  to  have  been  discoTcrable  by  any  ordinary 
inspection  or  examination.  The  defendant,  at  the  time  of  the 
sale,  was  carrying  on  the  business  of  a  foundry  and  machine  shop, 
and  held  himself  out  as  skilled  in  whatever  pertained  to  that 
business.  He  was  informed  that  the  plaintiff  desired  to  purchase 
the  shaft  for  the  purpose  of  attaching  various  pulleys  for  the  pro- 
pulsion of  such  machines  as  he  should  wish  to  use  in  the  manufac- 
ture of  carriages,  but  it  is  not  found  that  the  defe.ndant  was  in- 
formed of  the  exact  position  in  which  it  was  to  be  hung,  or  what 
particular  machines  it  was  expected  to  propel.  The  sale  of  the 
shaft  was  by  the  pound,  with  an  agreed  price  per  day  that  the 
defendant  should  charge  for  the  time  required  to  turn  and  fit  it. 
The  defendant  had  nothing  to  do  with  the  hanging  of  the  shaft. 
There  was  no  express  warranty  nor  undertaking  by  the  defendant 
in  regard  to  the  shaft  It  was  of  the  required  size  and  length. 
The  question  presented  is,  whether  o»  these  facts  the  law  implies 
a  warranty  by  the  defendant  against  latent  defects  occasioned  by 
its  imperfect  manufacture  before  it  came  into  the  hands  of  the  de- 
fendant. The  general  doctrine  that  the  vendor  of  an  article, 
manufactured  by  him  for  a  particular  purpose,  impliedly  warrants 
it  against  all  such  defects  as  arise  from  his  unskillfulness  either 
in  selecting  the  materials  or  in  putting  them  together  and  adapting 
them  to  the  required  purposes,  is  well  established.  It  is  imma- 
terial whether  the  manufacture  of  the  article  precedes  or  follows 
the  sale,  provided  the  vendor  is  the  manufacturer.  Beats  v.  Olm- 
stead,  24  Vt.  114 ;  Pease  v.  Sabin,  38  Vt.  432 ;  Jones  v.  Bright, 
5  Bing.  533. 

For  analogous  reasons,  where  the  sale  is  by  sample,  the  vendor 
impliedly  warrants  that  the  article  sold  shall  correspond  with  the 
sample  in  kind  and  quality.  Bradford  v.  Manly,  13  Mass.  139. 
But  says  Parker,  C.  J.,  in  delivering  the  opinion  in  that  case : 
"  That  there  is  not  an  unknown  and  invisible  defect,  owing  to 
natural  causes  or  to  previous  management  of  some  former  dealer, 
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he  may  not  be  presumed  to  aSSrm  when  he  shows  the  sample ;  and 
as  to  these  particulars,  an  express  warranty  may  l)e  required  con- 
sistently with  confidence  in  the  fair  dealing  of  the  vendor."  Par- 
kinson V.  Lee^  2  East,  314. 

Generally,  in  all  sales  of  provisions,  there  is  a  like  implied 
warranty  that  they  are  wholesome.  1  Parsons  Cont.  470,  and 
notes.  But  this  doctrine  has  exceptions,  and  is  held  applicable 
only  when  the  vendor  is  the  producer,  or  when  he  exposes  them 
for  sale  for  domestic  use  as  a  provision  dealer.  Bunhy  v.  Balletic 
16  M.  &  W.  644  ;  JSmerson  v.  Brigham^  10  Mass.  197 ;  Emerton 
Y.  Mathewn^  Exchequer,  1861,  1  Am.  Law  Reg.  N.  s.  231.  In  the 
case  last  cited,  the  plaintiff  was  a  butcher  and  retailer  of  meat, 
and  the  defendant  was  a  commission  salesman  of  meat  in  Newgate 
market.  The  defendant  exposed  a  carcass  for  sale  that  appeared 
sound  and  wholesome,  and  sold  the  same  to  the  plaintiff.  The 
plaintiff  cut  up  the  carcass  and  sold  portions  of  it  to  some  of 
his  customers.  On  being  cooked,  it  proved  unfit  for  food.  The 
court  held  that  the  defendant  was  not  liable  on  an  implied  war- 
ranty that  it  was  wholesome,  and  that  the  doctrine  of  implied 
warranty  did  not  apply  to  a  commission  salesman.  The  plaintiff 
relies  much  on  the  leading  case  of  Jones  v.  Bright^  ante.  In  that 
case,  the  defendant  was  the  manufacturer  of  the  copper  sheathing 
which  proved  defective  through  some  imperfection  in  the  manu- 
facture. Gray  V.  Coo?,  4  B.  &  C.  108,  is  like  Jones  v.  Bright^ 
save  in  the  single  particular  that  the  defendant  did  not  manufac- 
ture the  copper  sheathing  which  proved  defective,  and  was  held 
by  the  sale  not  to  have  impliedly  warranted  it  against  a  latent 
defect  occasioned  by  unskilfulness  in  its  manufacture?.  We  think 
the  result  ot  the  cases  on  implied  warranty  is,  that  the  vendor  of 
an  article  for  a  particular  purpose  does  not  impliedly  warrant  it 
against  latent  defects  unknown  to  him,  and  which  have  been  pro- 
duced through  the  unskilllfulness  of  some  previous  manufacturer  or 
owner,  without  his  knowledge  or  fault,  except  in  those  cases 
where  the  sale  of  the  article  by  him  is,  in  and  of  itself,  legally 
"  equivalent  to  a  positive  affirmation  that  the  article  has  certain 
inherent  qualities  inconsistent  with  the  claimed  defects,  as  is  the 
case  in  the  sale  of  provisions  for  domestic  use.     On  this  ground, 


48  ORLEANS  COUNTY, 


Chaplin  v.  Carrier. 


the  defendant  is  not  liable  on  an  implied  warranty  of  the  shafl  for 
the  latent  defects  that  caused  it  to  break,  and  were  wholly  un- 
known to  him,  and  were  not  produced  through  any  fault  or  unskill- 
fulness  on  his^part,  but  wholly  through  the  fault  or  unskillfulness  of 
the  maiiufacturer  of  the  shaft  from  the  raw  material. 
Judgment  affirmed. 


CHAPLIN  V,  CURRIEE.* 
Pleading.     Setroff.     U%ury. 

In  general  assumpsit  the  plea  was,  that  plaintiff  was  indebted  to  defendant  in  a  large 
sum  for  work  and  labor,  &c.,  which  sain  exceeded  the  damages  sustained  by  plain- 
tiff, aud  out  of  which  the  defendant  offered  to  set  off  and  allow  plaintiff  the  full 
amount  of  said  damages,  according  to  the  form  of  the  statute,  &c.  Plaintiff  replied 
71071  assumpsit.  Under  those  pleadings,  plaintiff  sought  to  give  e\idence  showing 
a  discharge  of  the  indebtednetis  that  defendant  had  attempted  to  show  under  said 
plea.  Udd^  that  the  plea  was  a  plea  in  bar,  adapted  to  nse  under  the  statutes  2 
Geo.  II.  c.  22,  s.  13,  and  8  Geo.  II.  c.  24,  s.  4,  and  not  a  declaration  in  set-off  within 
the  meaning  of  s.  2,  c.  39,  Gen.  Sts.,  and  that  tlie  evidence  was  admissible. 

In  assumpsit  for  usurious  interest,  it  appeared  that  defendant  held  plaintiff's  mort- 
gage notes  to  a  large  amount,  some  of  which  were  given  with  an  agreement  for 
more  than  lawful  interest,  and  that  defendant  had  obtained  a  decree  of  foreclosure. 
Plaintiff's  evidence  tended  to  show  that  on  October  14,  1871,  shortly  before  the  ex- 
piration of  the  time  of  redemption.  P.,  pursuant  t»  an  agreement  with  plaintiff, 
paid  the  sum  due ;  but  defendant's  testimony  tended  to  show  that  P.  then  piis 
chased  defendant's  claim.  It  appeared  that  on  that  day  defendant,  plaintiff,  and  P., 
met,  that  the  notes  were  produced,  the  interest  thereon  reckoned,  in  part  at  ten  per 
cent,  and  in  part  at  a  less  rate,  and  the  notes  given  up  to  plaintiff ;  and  that  in  payment 
of  the  notes  and  the  interest  then  due  thereon,  P.  gave  defendant  $3000,  and  four 
notes  for  $700  each,  at  one,  two,  three,  and  four  years  date  respectively,  signed  by 
plaintiff  and  indorsed  by  himself.  Plaintiff's  testimony  tended  to  show  that  the 
amount  then  found  due  to  defendant  was  $5,810.22;  defendant's,  that  it  was  about 
6,890;  but  the  testimony  of  both  agreed  in  showing  that  defendant  consented  to  call 
it  5,800.  It  further  appeared  that  on  or  just  before  that  day,  plaintiff  conveyed  the 
mortgaged  premises  to  P.,  and  executed  to  hhn  a  note  for  $3,000,  and  received  back 
a  bond  conditioned  that  if  plaintiff  paid  the  said  several  seven-hundred-dollar  notes, 
as  they  fell  due,  P.  should  reconvey  the  premises  so  conveyed,  and  take  a  mortgage 
thereon  conditioned  for  the  payment  of  said  three-thousand-dollar  note;  that  after- 
wards plaintiff  surrendered  ^aid  premises  to  P.,  and  received  back  said  three- 
tliousand-dollar  note  and  one  of  the  seven-hundred-dollar  notes  that  P.  had  paid; 
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that  after  sach  surrender,  P.  sold  the  property  to  R.^  who  assumed  the  payment  of 
the  three  remaining  seven-hnndred-dollar  notes,  whereupon  defendant  released  P. 
from  his  indorsements  thereon.  It  further  appeared  that  only  a  part  of  the  seven- 
hundred-dollar  note  at  three  years  date  had  been  paid,  that  nothing  more  than  the 
interest  had  been  paid  on  the  seven-hundred-dolhir  note  of  four  years  date,  that  de- 
fendant still  held  them,  and  that  the  amount  to  become  due  on  them  was  more  than 
the  amount  claimed  by  plaintiff  for  usury.  Heldf  that,  as  neither  plaintiff  nor  any 
one  for  him  had  in  fact  paid  any  more  than  legal  interest,  as  plaintiff  could  defend 
to  the  extent  of  his  claim  against  an  action  on  the  remaining  notes  by  defendant,  as 
P.  was  released,  and  as,  if  R.  were  to  pay  anything  on  them  he  would  do  so  for 
plaintiff,  plaintiff  could  not  recover  any  part  of  his  claim  for  usurious  interest. 

General  Assumpsit.  The  defendant  pleaded  the  general  issue, 
set-off,  and  a  special  plea  of  payment,  and  gave  notice  of  special 
matter.  The  plaintiff  joined  is^ue  on  the  first  plea,  replied  no7i 
assumpsit  to  the  second,  and  traversed  the  third.  The  defendant 
joined  issue  on  the  replication  to  the  second  and  third  pleas. 

The  second  plea  alleged,  in  the  form  of  the  common  counts  in 
assumpsit,  that  the  plaintiff,  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  was  and  still  is  indebted  to  the  defendant 
in  a  large  sum  of  money,  for,  <fec.,  which  said  sum  exceeded  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non-perform- 
ance by  the  defendant  of  the  said  several  supposed  promises  and  un- 
dertakings in  the  declaration  mentioned,  out  of  which  said  sum  the 
defendant  was  ready  and  willing,  and  thereby  offered,  to  set-off  and 
allow  to  the  |«laintiff  the  full  amount  of  said  damages  according 
to  the  form  of  the  statute,  &c.,  and  closed  with  a  verification  and 
prayer  for  judgment. 

The  plaintiff  filed  specifications  under  his  declaration,  claiming 
t675  paid  as  usury,  October  18,  1871,  and  f  25 -for  board  and 
washing,  due  November  10,  1872  ;  and  on  trial  by  jury  at  the 
September  Term,  1874,  Ross,  J.,  presiding,  he  testified  that  the 
defendant  had  boarded  with  him,  and  that  the  second  item  of  his 
specifications  was  for  balance  due  upon  settlement.  The  defend- 
ant testified  in  regard  to  the  same  that  he  had  boarded  with  the 
plaintiff,  and  that  he  settled  with  him  at  the  end  of  the  first  month  ; 
that  when  he  left  the  plaintiff's  hotel,  the  plaintiff  presented  his 
bill,  which  was  a  copy  of  the  account  on  which  he  claimed  bal- 
ance due.  He  further  testified  that  he  had  let  the  plaintiff  have 
lumber,  and  had  loaned  him  money  on  several  occasions,  that  there 
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had  been  other  dealings  between  them,  that  the  plaintiff  really 
owed  him  on  account,  and  that  there  had  been  no  final  settlement. 
The  plaintiff  then  offered  evidence  in  rebuttal,  to  show  that  ttll 
of  the  lumber  and  part  of  the  cash  referred  to  in  the  defendant's 
testimony,  had  been  credited  to  the  defendant  by  the  plaintiff  in 
the  account  from  which  the  second  item  of  the  plaintiff 's  specific 
cations  had  been  derived.  To  its  admission  the  defendant  ob- 
jected, for  the  reason  that  the  plaintiff  had  neither  pleaded,  nor 
given  notice  of,  settlement  of  any  part  of  the  account  specified  by 
ihe  defendant  under  his  plea  in  set-off.  But  the  court  admitted 
it,  and  the  defendant  excepted. 

It  appeared  that  prior  to  October,  1870,  the  plaintiff  had  bor- 
rowed, at  different  times,  large  sums  of  money  of  the  defendant, 
and  had  given  his  notes  therefor  secured  by  mortgage,  and  that 
he  had  agreed  to  pay  ten  per  cent,  interest  on  the  money  so  bor- 
rowed ;  that  the  defendant  had  purchased  other  of  the  plaintiff's 
notes  secured  by  prior  mortgages  on  the  same  property  ;  and  that 
at  the  October  Term,  1870,  of  the  Orleans  County  Court  of  Chan- 
cery, the  defendant  brought  petitions  to  foreclose  said  mortgages, 
ai;d  obtained  decrees  of  foreclosure.  It  did  not  appear  whether 
the  sum  due  hud  ever  been  ascertained,  or  whether  a  decree  had 
been  drawn  and  signed  by  the  chancellor.  The  plaintiff  gave  ev- 
idence tending  to  show  that  a  short  time  before  the  equity  of  re- 
demption expired,  he  arranged  with  S.  D.  Pendar  for  aid  in  pay- 
ing the  sum  due  to  the  defendant,  and  that  on  October  14,  1871, 
Pendar  paid  it.  The  defendant's  testimony  tended  to  show  that 
Pendar  purchased  his  claim  against  the  plaintiff.  It  appeared 
that  the  defendant,  plaintiff,  and  Pendar  met  at  Newport,  on  Oc- 
tober 14,  1871)  and  that  the  notes  secured  by  said  mortgages  were 
produced,  the  interest  thereon  figured,  part  at  ten  per  cent, 
and  part  at  a  less  rate,  and  all  given  up  to  the  plaintiff;  and  that 
in  payment  thereof  Pendar  discharged  a  debt  of  $3000  which  the 
dclendant  owed  him,  and  delivered  to  the  defendant,  indorsed  by 
himself,  four  notes  for  $700  each,  signed  by  the  plaintiff  and  his 
son,  and  payable  to  Pendar  or  bearer  in  one,  two,  three,  and  four 
years  respectively  from  the  said  14th  day  of  October.  The  plain- 
tiff's testimony  tended  to  show  that  the  amount  then  found  due  to 
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the  defendant,  casting  interest  as  aforesaid,  was  $5,810.22,  and 
that  the  defendant  consented  to  call  it  $5,800.  The  defendant's 
testimony  tended  to  show  that  it  was  $5,890  to  $5,900,  and  that 
from  considerations  which  it  is  unnecessary  to  state,  he  called  it 
$5,800. 

It  further  appeared  that  on  the  last  named  day  or  just  prior 
thereto,  the  plaintiff  by  an  absolute  deed,  conveyed  the  property 
described  in  the  defendant's  mortgages  to  Pendar,  and  also  exe- 
cuted to  him  a  promissory  note  signed  by  himself  and  his  son  for 
$3,000,  and  received  back  from  him  a  bond  conditioned  that  if 
the  plaintiff  paid  the  four  sevcn-hundred-dollar  notes  as  they  fell 
due,  Pendar  was  to  reconvey  the  said  premises  to  the  plaintiff  and 
take  from  him  a  mortgage  thereon  for  the  $3,000,  giving  him  time 
to  pay  the  same ;  that  some  time  thereafter  the  plaintiff  surren- 
dered the  possession  of  said  property  to  Pendar,  and  received 
back  his  thrce-thoufcand-dollar  note  and  one  of  the  seven-hundred- 
dollar  notes  which  Pendar  had  paid,  the  other  three  being  then  in 
the  defendant's  hands,  not  due  and  unpaid  ;  and  that  some  time 
after  the  plaintiff  surrendered  possession  of  the  premises,  Pendar 
sold  the  property  to  one  Ramsdell,  who  assumed  the  payment  of 
the  remaining  seven-hundred-dollar  notes,  whereupon  the  defend- 
ant released  Pendar  from  his  indorsements  thereon.  It  did  not  ap- 
pear further  than  by  implication  from  the  foregoing,  whether,  when 
Pendar  took  possession  of  the  premises  he  was  to  pay  the  remaining 
seven-hundred-dollar  notes,  and  save  the  plaintiff  from  the  pay- 
ment thereof,  or  not.  It  further  appeared  that  only  a  part  of  the 
seven-hundred-dollar  note  due  three  years  from  its  date  had  been 
paid,  and  that  nothing  unless  the  interest  had  been  paid  on  the 
seven-hundred-dollar  note  due  four  years  from  its  date,  and  that 
the  defendant  still  owned  and  held  the  said  notes,  and  that  the 
amount  to  become  due  on  them  was  more  than  the  amount  claimed 
by  the  plaintiff  for  usury. 

On  the  foregoing  facts  and  evidence  the  defendant  asked  the 
court  to  charge  the  jury  that  the  plaintiff  could  not  recovel*  any 
part  of  his  claim  for  usurious  interest ;  claiming  that  he  had  not 
as  yet,  —  inasmuch  as  the  seven-hundred-dollar  noies  remain  un- 
paid to  a  larger  amount  than  plaintiff  claimed  in  that  behalf, — 
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paid  any  such  interest ;  and  that  the  plaintiff  could  defend  the 
seven-hundred-dollar  notes  to  the  extent  of  the  usurious  interest 
reckoned  and  included  in  the  said  sum  of  $5,800. 

The  court  refused  to  charge  as  requested,  but  submitted  special 
questions  to  the  jury,  with  instructions  not  excepted  to.  The  jury 
found  that  Pendar  did  not  purchase  the  defendant's  debt  against 
the  plaintiff ;  that  the  plaintiff  paid  to  the  defendant,  on  the  said 
t4th  day  of  October,  extra  interest  to  the  amount  of  $486.50  ;  that 
that  sum,  with  interest  thereon,  amounted  at  the  time  of  trial  to 
$574.67  ;  that  the  defendant  was  not  indebted  to  the  plaintiff  for 
board  find  washing  in  the  sum  of dollars  ;  and  that  the  plain- 
tiff was  indebted  to  the  defendant  on  the  defendant's  claim  in  set-off 
to  the  amount  of  twelve  dollars.  The  court  rendered  judgment 
ou  the  verdict  for  the  plaintiff,  deducting  from  the  sum  found  by  the 
jury  as  usury,  the  sum  found  due  to  the  defendant  on  his  plea  in 
set-off.  To  the  refusal  to  charge  as  requested,  the  defendant  ex- 
cepted. 

Crane  and  Edtvards  ^  Dickerman^  for  defendant. 

Ou  trial  the  defendant  established  his  specifications  so  far  as  to 
show  that  the  charges  were  legitimate.  The  plaintiff  then  pro- 
posed to  show  that  the  item's  of  account  named  in  defendant's 
specifications,  had  been  paid.  To  this  the  defendant  objected  un- 
der the  pleadings,  but  the  objection  was  overruled  and  the  de- 
fendant allowed  to  give  evidence  tending  to  show  a  settlement  and 
payment  of  the  defendant's  account.  This  was  error.  A  declara- 
tion in  set-off  is  a  creature  of  the  statute,  and  is  in  the  nature  of 
a  new  suit,  and  all  the  elements  of  pleading  in  a  new  and  inde- 
pendent suit  attach  to  it.  And  notice  of  defence  must  be  given 
to  a  declaration  in  offset  as  to  a  new  and  independent  suit,  other- 
wise the  defendant  would  be  embarrassed  by  surprise  as  much  as 
a  plaintiff  would  be  in  an  independent  proceeding. 

Issue  must  be  fo»  med  in  trying  the  declaration  in  tet-off  pre- 
cisely as  in  case  of  an  independent  proceeding,  the  only  object  of 
allowing  the  declaration  in  set-off  beiug,  to  prevent  a  multiplicity 
of  suits  and  to  terminate  controversies  expeditiously  and  econom- 
ically.   Gen.  Sts.  c.  89,  s.  2  ;  c.  33,  s.  15.     The  matter  contained 
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in  a  declaration  in  offset  cannot  be  the  subject  of  a  plea,     ffub- 
bard  v.  Fisher,  25  Vt.  639. 

The  plaintiff  has  not  paid  any  usurious  interest.  His  notes  arc 
now  outstanding  for  more  than  the  amount  of  such  interest  reck- 
oned ;  and  to  the  extent  of  such  interest  the  plaintiff  has  a  full 
and  complete  defence  to  them.  The  fact  that  he  has  turned  out 
property  to  secure  the  payment  of  the  usurious  interest,  does  not 
change  the  character  of  the  transaction.  Grow  v.  Albee^  19  Vt. 
540. 

Rowell  and  Ghrouf,  for  plaintiff. 

Issue  was  properly  joined  on  the  second  plea.  1  Chit.  PL  499, 
602,  562  ;  3  lb.  935,  1168.  The  plaintiff's  book  was  proper evi- 
dence  to  prove  the  plaintiff's  second  charge,  and  to  contradict  the 
defendant. 

The  plaintiff  surrendered  the  property  to  Pendar,  and  Pendar 
sold  it  to  Ramsdell,  who  assumed  the  notes  then  unpaid,  and 
Bamsdell  is  bound  to  pay  them.  The  defendant  accepted  Rams- 
dell as  payor  of  the  notes,  and  thereby  released  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  I.  The  Englis^h  statutes,  2  Geo.  II,  c.  22,  s.  13, 
and  8  Geo.  II,  c.  24,  s.  4,  relating  to  set-off, -provided  a  method 
by  which  defendants  having  claims  equal  to  or  grenter  than  those 
of  the  plaintiffs,  might,  in  certain  actions,  defeat  recovery  by  the 
plaintiffs,  by  pleading  or  giving  notice  of  their  claims,  and  offer- 
ing to  set  off  enough  of  them  to  satisfy  the  plaintiffs'  claims  ;  but 
did  not,  as  our  statutes  do,  provide  for  the  recovery  in  the  same 
actions,  of  balances  due  the  defendants.  Under  those  statutes,  a 
separate  action  was  necessary,  to  recover  any  excess  due  defend- 
ants. MemmeU  v.  Fairland,  3  Esp.  104.  The  plea  of  set-off  in 
this  case  appears  lo  have  been  framed  according  to  the  form  of 
pleas  in  bar  adapted  for  use  under  those  statutes,  and  is  pleaded 
as  a  bar  merely  to  the  plaintiff's  recovery,  and  not  as  a  declara- 
tion of  a  claim  on  which  to  found  a  recovery  by  the  defendant. 
When  so  pleaded,  the  plaintiff  was  not  bound  to  demur  to  the 
pica,  but  had  the  right  to  treat  it  as  a  plea  in  bar  merely,  and  not 
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a  declaration,  and  to  reply  to  it  as  such  ;  and,  as  he  needed  only 
to  put  in  issue  the  existence  of  the  defendant's  claims  as  a  bar  to 
recovery  on  his  own,  and  did  not  need  to  answer  them  as  claims 
on  which  the  defendant  sought  to  recover,  there  was  no  occasion 
for  him  to  comply  with  the  statute  relating  to  pleading  matters  of 
discharge  to  causes  of  action  admitted  to  have  once  existed,  for 
that  statute  applies  only  to  actions  of  certain  classes  named  in  it, 
and  although  it  might  be  held  to  apply  to  declarations  in  offset  of 
those  classes,  it  could  not  with  any  propriety  be  held  to  apply  to 
pleas  strictly  in  bar.  Gen.  Sts  c.  33,  s.  15.  The  objection  of 
the  defendant  that  the  plaintiff's  evidence,  which  went  to  show 
that  the  claims  the  defendant  set  up  did  not  exist  in  fact,  was  in- 
admissible for  want  of  plea  or  notice  under  the  statute,  was  not 
well  taken. 

II.  According  to  the  facts  that  appeared  on  the  trial,  as  stated 
in  the  bill  of  exceptions,  neither  the  plaintiff  himself  nor  any  one 
for  him  has  yet  in  fact  paid  any  more  than  legal  interest  to  the 
defendant.  The  plaintiff  himself  has  only  given  his  notes,  which 
are  mere  promises  to  pay,  and  procured  Pendar  to  indorse  them  ; 
and  he,  not  the  plaintiff,  procured  Ramsdell  to  agree  to  pay  them 
for  his  release  from  the  indorsement.  Neither  has  paid  them  yet 
far  enough  to  pay  any  part  of  them  that  is  for  extra  interest.  If 
the  defendant  should  undertake  to  collect  them  of  the  plaintiff,  to 
that  extent  he  could  defend.  Pendar  is  released  ;  ajd  if  Rams- 
dell should  pay  them,  he  would  do  so  for  the  plaintiff,  and  he 
would  then  be  entitled  to  recover  it  back.  If  no  one  pays  that 
part  of  them,  the  defendant  will  have  no  usury  in  his  hands. 
Grow  v.  Albee^  19  Vt.  540.  The  defendant  was  therefore  enti- 
tled to  have  his  request  to  charge  complied  with. 

Judgment  reversed. 
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CLARY  V,  WILLEY.* 
Practice,     Innkeeper,     Bailee. 

The  qacHtion  being  whether  defendant  wau  an  innkeeper,  and  the  testimony,  q.  v., 
tending  to  show  that  he  was,  heldy  that  it  was  for  the  jury  to  jadge  of  the  weight 
and  snfflciency  of  the  evidence,  and  not  for  the  court. 

Defendant,  an  innkeeper,  but  declared  against  as  bailee  for  hire,  by  himself  or  ser- 
vants, hitched  plaintiff's  horse,  which  was  in  his  care,  next  a  horse  that  he  or  his  ser- 
vants knew  to  be  in  the  habit  of  kicking  other  horses,  whereby  plaintiff's  horse  wns 
kicked  and  injured.  Ilelcht  though  plaintiff  knew  where  his  horse  was  hitched,  and 
made  no  objection  thereto,  but  did  not  know  of  the  vicious  habit  of  the  other  horse, 
Xhht  defendant  was  guilty  of  actionable  negligence  as  such  bailee  in  thus  hitching 
plaintiff's  horse. 

It  will  not  be  assumed  that  the  County  Court  omitted  to  instruct  tlie  jury  upon  mate- 
rial points,  because  the  exceptions  do  not  show  that  such  instruction  was  given. 
The  exceptions  must  show  error— it  will  not  be  presumed. 

Case.  The  first  count  charged  defendant  as  innkeeper  with 
negligently  caring  for  plaintiflF's  horse,  whereby  it  was  injured. 
The  second  count  charged  him  with  negligence  in  that  behalf  as 
bailee  for  hire.  Plea,  the  general  issue,  and  trial  by  jury,  Feb- 
ruary Term,  1875,  Redfield,  J.,  presiding,  and  verdict  for 
plaintiff. 

It  appeared  that  the  house  where  defendant  lived  on  January 
15,  1873,  when  plaintiff's  horse  was  injured,  was  originally  built 
for  a  hotel,  and  as  such  was  kept  open  many  years  by  its  former 
occupants,  among  whom  was  defendant ;  that  in  connection  with 
this  house  was  a  dancing  hall,  the  only  one  in  the  heighborhood, 
and  that  the  young  people  of  the  neighborhood  were  accustomed 
to  assemble  at  the  defendant's  bouse,  sometimes  without  notice  to 
hira  and  sometimes  upon  his  invitation,  for  the  purpose  of  danc- 
ing and  social  entertainment ;  that  on  the  occasion  in  question,  de- 
fendant had  given  out  that  he  would  furnish  music  and«oysters  for 
an  entertainment,  and  that  the  bill  therefor  would  not  exceed  two 
dollars  per  couple,  and  that,  with  others,  the  plaintiff  went  to  de- 
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fendant's  house  and  participated  in  the  entertainment,  and  paid  a 
bill  of  $1.50  to  the  defendant. 

Defendant  gave  evidence  tending  to  prove,  that  on  this  and  for- 
mer occasions  it  was  the  cu>tom  for  those  attending  the  entertain- 
ments to  either  take  care  of  their  own  hoi-ses,  or  assist  therein. 

It  appeared  that  on  this  occasion  quite  a  large  party  were  pres- 
ent, and  that  the  stables  were  filled  with  horses  before  plaintiflF's 
arrival ;  that  parties  arriving,  assisted  by  those  apparently  in  de- 
fendant's employ,  had  commenced  putting  horses  into  the  floor  of 
the  barn  upon  the  premises,  and  that  plaintiff's  horse  was  put  \u 
the  floor,  but  it  did  not  appear  who  hitched*  it  there.  The  plain- 
tiff testified,  among  other  things,  that  he  accompanied  his  team  to 
the  yard,  and  there  left  it  in  charge  of  two  boys,  who,  the  testi- 
mony tended  to  show,  were  then  in  defendant's  employ. 

It  appeared  that  several  horses  were  hitched  in  the  barn  floor 
with  plaintiff's  horse,  and  that  rails  and  slabs  were  placed  be- 
tween them  to  keep  them  apart.  It  also  appeared  that  only  a  few 
of  the  many  horses  there  that  night  were  fed  grain,  and  ihose  only 
at  the  special  request  of  those  with  them.  The  defendant  gave 
evidence  tending  to  show  that  the  plaintiff,  assisted  by  one  of  de- 
fendant's hcrvants,  obtained  some  grain  and  went  where  his  horse 
was  hitched  in  the  barn  floor,  and  fed  it,  and  that  he  went  directly 
to  his  horse,  as  though  he  knew  where  it  was. 

Plaintiff  gave  evidence  tending  to  show  that  he  did  not  know 
where  his  horse  was  hitched,  and  did  not  see  it  from  the  time  he 
left  it  in  the  yard  till  it  was  being  hitched  up,  when  it  was  dis- 
covered to  be  lame ;  that  on  said  loth  of  January,  and  before  the 
plaintiff  arrived  at  the  defendant's  house,  .another  guest  had  come 
with  a  horse  that  was  in  the  habit  of  kicking  other  horses,  and 
that  said  guest  informed  the  defendant's  servants  that  it  would  not 
be  safe  to  hitch  his  horse  near  any  other  horse  ;  and  that  plain- 
tiff's horse  was  hitched  by  defendant's  servants  next  to  the  horse 
that  had  the  habit  of  kicking.  The  jury  found  specially,  that 
defendant,  on  said  15th  of  January,  was  the  keeper  of  a  com- 
mon inn. 

The  court  defined  and  explained  to  the  jury  what  would  con- 
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stitate  an  innkeeper,  or  keeper  of  a  ''  common  inn,"  in  a  manner 
satisfactory  to  both  parties,  to  which  no  exception  was  taken. 

It  also  appeared  that  when  the  plaintiff's  horse  was  taken 
from  the  floor,  it  was  quite  lame  in  one  of  its  hind  legs,  but 
that  it  was  hitched,  and  driven  by  plaintiff,  accompanied  by  his 
wife,  about  two  miles  and  a  half,  when  the  leg  in  which  it  was 
lame  was  broken,  and  the  horse  rendered  worthless. 

Defendant  requested  the  court  to  charge  the  jury  that  if  they 
found  that  the  plaintiff  knew  where  his  horse  was — that  he  was 
hitched  in  the  barn  floor  with  other  horses,  and  himself  fed  his 
horse  grain  while  thus  hitched,  and  made  no  objection  to  the  de- 
fendant nor  any  of  his  agents  or  servants  because  it  was  so 
hitched,  though  his  horse  was  injured  while  thus  hitched,  and  by 
reason  thereof,  defendant  would  not  be  liable.  But  the  court  re- 
fused to  so  charge,  but  charged  that  if  the  jury  found  that  de- 
fendant was  not  an  innkeeper,  and  that  plaintiff  himself  put  out 
his  horse,  and  ussumed  the  sole  control,  disposition,  and  care  of 
it,  that  defendant  would  not  be  liable  for  injury  that  happened  to 
it  while  in  the  floor ;  and  though  they  found  defendant  an  inn- 
keeper, yet,  unless  they  found  that  the  arrangement  in  the  barn 
floor  with  rails  and  slabs  was  as  safe  as  stalls,  or  as  safe  as  ordi- 
nary arrangements  for  keeping  horses  at  hotels  and  livery  stables, 
and  injury  happened  to  the  horse  while  hitched  there,  defendant 
would  be  liable.  To  the  refusal  to  charge,  and  to  the  charge  as 
given,  defendant  excepted. 

It  appeared  that  there  was  at  defendant's  house  on  the  4th  of 
July,  1872,  a  dance  similar  to  the  one  on  said  loth  of  January, 
and  that  some  time  in  June,  1872,  defendant  obtained  from  the 
selectmen  a  license  to  keep  a  hotel,  and  defendant  testified  that 
he  obtained  said  license  for  the  purpose  of  protecting  himself 
against  possible  prosecutions  on  account  of  having  the  party  con- 
templated on  said  4th  of  July,  and  such  as  they  might  thereafter 
have  for  the  accommodation  of  the  young  people  in  the  neighbor- 
hood. Defendant  also  admitted  in  his  testimony  that  occa- 
sionally, thpugh  not  often,  strangers  called  and  asked  for  lodging 
and  food  for  themselves  and  horses,  and  that  he  had  entertained 

such,  and  felt  that  said  license  would  protect  him  from  prosecu- 
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tioD  for  taking  bills  for  such  entertainment,  which  bills  he  testified 
were  always  very  small,  usually  such  as  they  themselves  chose 
to  pay. 

It  appeared  that  defendant  did  not  have  any  sign  in  connection 
with  his  house,  and  plaintiff  gave  uo  evidence  tending  to  show 
that  defendant  was  an  innkeeper,  other  than  as  aforesaid,  except 
that  it  was  proved  by  two  witnesses  who  resided  in  the  neighbor- 
hood, that  defendant  kept  them  and  their  horses  two  and  a  half 
days,  and  received  therefor  one  shilling  per  meal,  and  that  they 
fed  their  horses  with  their  own  grain,  and  nothing  was  charged 
Tor  use  of  barn,  and  that  defendant  notified  them  he  could  not 
keep  them  longer,  because  his  wife  was  not  well.  The  above 
was  the  only  instance  of  entertainment  proven  as  having  been  fur- 
nished by  defendant,  except  on  the  occasions  admitted  by  the  de- 
fendant as  aforesaid,  and  the  foregoing  was  all  the  testimony  tend- 
ing to  si  ow  that  the  defendant  was  an  innkeeper  on  said  15th  of 
January. 

Defendant  requested  the  court  to  charge  the  jury  that  the  de- 
fendant was  not  a  common  innkeeper  ;  but  the  court  refused  to  so 
ciiarge,  but  left  it  to  the  jury  to  find  upon  the  proof  whether  he 
was  an  innkeeper  or  not.  To  the  refusal  to  charge  as  requested, 
and  to  the  charge  as  given,  the  defendant  excepted. 

W.  W.  Oruut^  for  defendant. 

The  court  erred  in  submitting  to  the  jury  to  find  whether  de- 
fendant was  an  inkeeper.  This  is  a  question  of  law,  and  should 
have  been  £ettled  by  the  court.  The  facts  set  forth  in  the  excep- 
tions do  not  constitute  defendant  a  common  innkeeper.  An  occa- 
sional entertainment  of  strangers,  as  in  this  case,  does  not  consti- 
tute one  an  innkeeper.  State  v.  Matthews^  2  Dev.  &  Bat.  424  ; 
Lyon  V.  Smithy  1  Morris  (Iowa)  184  ;  Parker  v.  Flint,  12  Mod. 
255  ;  ThompBon  v.  Lacy^  3  B.  &  Aid.  283.  So  a  farmer  and 
housekeeper  like  defendant,  who  furnishes  refreshments,  and  mu- 
sic for  dancing,  and  stable  room  for  teams,  for  the  accommodation 
of  young  people  in  the  neighborhood,  as  in  this  cas^  is  not  an 
innkeeper  to  whom  the  common-law  liability  attaches.  Parkhurst 
\ .  Foater,  6  Mod.  427  ;  s.  c.  1  Salk.  387  ;  2  Ld.  Raym.  479, 
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The  case  does  not  show  that  defendant  held  out  that  he  would  re 
ceive  travellers  and  sojourners,  and  that  he  would  furnish  enter- 
tainment for  all  who  called.  Nothing  short  of  this  would  consti- 
tute an  innkeeper.  Thompson  v.  Lacy^  supra;  State  v.  Cham- 
biyss,  1  Cheves  (S.  C),  220  ;  Wintermute  v.  Clarke,  5  Sandf.  247  ; 
Doe  V.  Laming^  4  Cainpb.  76  ;  Bonnei*  v.  Welharn,  7  Ga.  309. 
A  common  inn  is  for  strangers,  for  travellers  and  wayfarers. 
Chit.  Cont.  414.  See  Cayle^s  Case^  8  Co.  32  a.  The  several  par- 
ties mentioned  in  exceptions  did  nothing  towards  constituting  de- 
fendant an  innkeeper.  He  was  such  or  not  by  his  entertainment 
of  travellers. 

Defendant  "was  entitled  to  compliance  with  his  request,  that  if 
plaintiflf  knew  where  his  horse  was,  and  fed  it,  and  made  no  ob- 
jection, he  so  far  assumed  the  care  of  it  as  to  excuse  defendant 
from  everything  but  ordinary  care.  It  is  tantamount  to  himself 
directing  the  disposition  of  his  horse,  and  brings  the  case  within 
the  rule  of  Cayle's  Case,  8  Co.  32  a.  See  also  2  Story  Cont.  153, 
(4th  Am.  ed.)  ;  Dansey  v.  Richardson,  25  Eng   Law  A  Eq.  91 ; 

2  Kent  Com.  592,  (4th  ed.)  ;  Story  Bailm.  478  ;  Armistead  v. 
White,  6  Eng.  Law  &  Eq.  349  ;  Albin  v.  Preshy,  8  N.  H.  408  ; 
Hawley  v.  Smith,  25  Wend.  642  ;  Burgess  v.  Clements,  4  M.  <fe  S. 
306 ;  Farnsworih  v.  Packwood,  1  Stark.  249. 

Plaintiff  was  not  in  defendant's  house  as  a  guest  nor  as  a  trav- 
ell  r,  but  as  a  neighbor,  for  a  special  purpose,  and  under  a  spe- 
cial previous  contract  for  his  entertainment,  viz.  :  that  the  price 
was  not  to  exceed  two  dollars  per  couple,  and  no  liability  attaches 
except  for  ordinary  care.  York  v.  Grindstone,  1  Salk.  *388  ; 
Jelly  V.  Clarke,  Cro.  Jac.  188  ;  Jones  Bailm.  95,  n.  3  ;  Berk- 
shire Woolen  Co,  v.  Proctor,  7  Cush.  417  ;  Washburn  v.  Jones,  14 
Barb.  193  ;  McDonald  v.  Edgerton,  5  Barb.  560 ;  Lawson  v. 
Havre  de  Grace  B%nk,  6  Har.  &  J.  (Md.)  47  ;  Grinnell  v.  Cook, 

3  Hill,  485  ;  Binvs  v.  Pigot,  9  C.  &  P.  208  ;  2  Saund.  PI.  &  Ev. 
216;  Thickstun  v.  Howard,  8  Blackf.  535.  See  also  note  to 
McDaniels  v.  Robinson,  26  Vt.  342. 

P.  K.  Oleed,  for  plaintiff. 

The  evidence  upon  which  defendant's  first  request  was  based, 
tended  to  show  that  plaintiff  knew  where  his  horse  was  hitched. 
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and  did  not  protest  against  its  remaining  in  that  dangerous  con- 
dition, but  did  not  tend  to  establish  any  negligence  in  the  plain- 
tiff without  which  the  injury  would  not  have  happened.  The 
plaintiff's  right  to  recover  rested  upon  the  defendant's  liability  as 
an  innkeeper.  The  (question  then  is,  whether  mere  knowledge  on 
the  part  of  the  guest,  of  the  condition  in  which  the  innkeeper  had 
placed  his  horse,  would  exonerate  the  latter  from  his  liability  as 
such  innkeeper.  1.  A  guest,  having  placed  his  goods  and  chat- 
tels infra  hospitium^  niay,  as  lo  the  safety  thereof,  rest  on  the 
protection  that  the  law  casts  around  him  2.  In  case  of  damage 
to  goods  and  chattels  so  placed,  the  innkeeper  is,  prima  facie^  re- 
sponsible. 3.  If  the  innkeeper  wmld  exonerate  himself  from 
this  prima  facie,  liability,  by  reason  of  the  conduct  of  the  guest, 
he  must  show  some  negligence  on  the  part  of  the  guest  without 
which  the  damage  would  not  have  occurred.  Cayle^s  Case^  1 
Smith  Lead.  Gas.  241,  and  note;  s.  c.  8  Co.  32a;  Dawson  v. 
Chamney,  5  Q.  B.  164  ;  Armistead  v.  Wilde,  17  Q.  B.  260 ; 
OaBhill  v.  Wright,  6  E.  &  B.  890  ;  Bennett  v.  M^Uar,  5  Terra, 
273  ;  Hill  v.  Owen,  5  Blackf.  323. 

Again,  the  evidence  did  not  tend  to  show  that  defendant  in- 
formed plaintiff  where  his  horse  was  hitched,  and  that  he  must 
take  the  risk.  To  exonerate  himself  from  liability,  he  should 
have  so  informed  plaintiff,  and  then,  if  plaintiff  suffered  his  horse 
to  be  so  hitched,  the  charge  requested  might  have  been  correct. 
Jones  V.  Tyler,  1  A.  &  E.  522  ;  Richmond  v.  Smith,  8  B.  &  C.  9. 

As  an  innkeeper,  defendant  was  bound  to  be  furnished  with 
suitable  stable-room  for  the  horses  of  strangers  and  travellers. 
Gen.  Sts.  c.  95,  s.  4.  It  was  clearly  within  the  province  of  the 
jury,  under  proper  instructions,  to  determine  whether  defendant's 
stable-room  y^as  suitable,  and  as  a  guide,  they  are  directed  to  such 
accommodations  as  practical  experience  had  led  innkeepers  and 
livery-stable  keepers  to  adopt. 

It  was  clearly  a  question  for  the  jury  to  determine  whether  .the 
defendant  was  acting  as  an  innkeeper  at  the  time  he  took  plain- 
tiff's horse,  as  the  testimony  tended  to  show  that  he  was. 
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The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  defendant's  request -to  the  court  to  charge  the 
jury  that  he  was  not  a  common  innkeeper,  was  properly  refused. 
Whether  he  was,  on  the  occasion  when  the  plaintiflF's  horse  re- 
ceived its  injury,  an  innkeeper,  was  a  fact  necessary  to  be  estab- 
lished by  the  plaintiflf,  to  entitle  him  to  recover  on  the  first  count 
in  the  declaration.  It  was  a  fact  put  in  issue  by  the  pleadings. 
The  plaintiflF  introduced  evidence  tending  to  establish  this  fact. 
The  jury  were  to  judge  of  the  weight  and  suflScicncy  of  this  evi- 
dence, and  not  the  court.  The  jury,  under  instructions  not  ex- 
cepted to,  has  found  that  on  the  occasion  complained  of,  the  de- 
fendant was  the  keeper  of  a  common  inn.  In  this  view  of  the  ev- 
idence and  the  case,  the  defendant  clearly  was  not  entitled  to 
have  his  other  request  complied  with,  as  it  entirely  ignores  the 
liabilities  of  the  defendant  as  a  keeper  of  an  inn.  Neither  was 
the  defendant  enutlcd  to  have  this  request  complied  with  under 
the  second  count  in  the  declaration,  charging  him  as  a  bailee  of 
the  plaintifiF's  horse  for  hire,  and  with  negligence  in  caring  for 
the  horse.  The  plaintiff's  evidence  tended  to  show  that  the  de- 
fendant or  his  servant  and  agent,  was  informed  by  the  owner  of  the 
horse  that  was  hitched  contiguous  to  the  plaintiff's  horse,  that 
his  horse  had  the  vicious  habit  of  kicking  other  horses.  It  was 
not  showu  that  the  plaintiff  was  made  acquainted  with  this  fact. 
He  might  have  known  that  his  horse  was  hitched  in  the  barn  floor 
among  other  horses,  have  fed  it  with  grain,  and  made  no  objec- 
tion to  the  defendant,  his  servants  or  agents,  because  it  was  so 
hitched,  and  have  been  guilty  of  no  contributory  negligence  ; 
while  the  defendant,  affected  with  knowledge  that  the  horse  stand- 
ing adjoining  the  plaintiff's  horse  was  vicious,  would  have  been 
guilty  of  actionable  negligence  as  a  bailee  for  hire,  in  placing  the 
plaintiff's  horse  in  such  a  dangerous  position*  The  charge  of  the 
court  in  answer  to  this  request  was  fully  as  favorable  to  the  de- 
fendant as  he  had  a  right  to.  He  could  not  be  relieved  from  the 
exercise  of  ordinary  care  and  prudence  in  the  keeping  of  the 
plaintiff's  horse,  so  long  as  he  continued  its  keeper  for  hire.  If 
the  plaintiff  put  out  his  horse,  and  assumed  the  sole  control,  dis- 
position, and  care  of  it,  the  defendant  would  cease  to  be  such 
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bailee,  and  be  relieved  from  all  responsibility  in  regard  to  the 
horse.  If  found  to  be  an  innkeeper,  the  charge  as  given  only  held 
the  defendant  to  the  use  of  such  care  as  is  ordinarily  bestowed 
n\Km  horses  by  innkeepers  and  livery-stable  keepers.  The  law 
holds  innkeepers  to  a  stricter  accountability  for  goods  placed  in 
hospifium — to  the  exercise  of  the  highest  degree  of  care.  2  Par- 
sons Cont.  624,  625  ;  McDanie/s  v.  Robinson,  26  Vt.  337. 

It  is  true  this  strict  liability  attaches  only  in  favor  of  guests  of 
the  inn.  The  defendant  claims  that  the  plaintiff  was  not  bis 
guest,  and  claims  that  the  court  erred  in  not  calling  the  attention 
of  the  jury  to  the  fact  that  the  plaintiff  must  establish  that  he  was 
the  guest  of  tV-e  defendant,  as  well  as  that  the  defendant  was  an 
innkeeper,  in  order  to  have  the  law  regarding  innkeepers  apply. 
The  request  did  not  direct  the  attention  of  the  court  to  this  aspect 
of  the  case,  and  the  exceptions  state  only  so  much  of  the  chm'ge 
as  was  given  on  the  subject  embraced  in  the  request.  We  are  not 
to  assume  that  the  court  failed  to  instruct  the  jury  that  the  plain- 
tiff must  establish  not  only  that  the  defendant  was  an  innkeeper, 
but  that  he  was  also  his  guest,  as  well  as  what  was  necessary  to 
establish  this  relation,  in  order  to  entitle  him  to  recover  agaiust 
the  defendant  as  an  innkeeper.  Only  a  fragment  of  the  charge  is 
usually  given  — just  so  much  as  is  necessary  to  present  the  ques- 
tions reserved  at  the  trial.  The  exceptions  must  disclose  error, 
and  not  an  assumption  that  something  was  omitted  by  the  court 
because  not  included  in  the  exceptions.  The  defendant  may  have 
made  no  question  to  the  court  or  jury  in  regard  to  the  plaintiff  be- 
ing his  guest,  provided  he  was  then  an  innkeeper,  but  have  as- 
sumed or  treated  that  point  as  established  or  waived,  in  which 
case  it  would  not  have  been  error  to  have  omitted  to  instruct  the 
jury  upon  that  point.  It  is  quite  as  helpful  to  the  jury  and  con- 
ducive to  the  ends  of  justice  in  jury  trials,  if  the  court  confines  its 
instructions  strictly  to  the  points  on  which  the  parties  are  at  is- 
sue, as  it  is  for  it  to  confuse  and  distract  the  jury  by  the  delivery 
of  a  masterly  essay  covering  the  entire  law  of  the  subject-matter 
embraced  in  the  suit. 

The  result  is  that  no  error  is  apparent  in  the  proceeding  of  the 
County  Court,  and  judgment  is  affirmed. 
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PERRY  V.  WHEELOCK 

Pergonal  Property  of  Married  Woman,     Reduction  to  Pos%e.»svm 

hy  Husband. 

Plaintiff,  while  covert,  recovered  judgment  against  a  town  in  the  name  of  herself 
and  hojtfband,  for  personal  injuries  caused  by  an  insufflcient  highway.  The  judgnieut 
was  |)aid  to  the  attorney  by  a  town  order  drawn  in  his  favor.  The  attorney  in- 
dorsed the  order  to  plaintiff's  husband,  in  the  husband's  last  illness,  nnd  the  husband 
delivered  it  immediately  to  plaintiff,  saying,  '' This  is  yours,  take  care  of  it,"  and 
plaintiff  put  it  ¥rith  other  |>apers  belonging  to  the  husband.  It  had  previously  been 
agre^-d  between  the  plaintiff  and  her  husband  that  the  proceeds  of  the  judgment 
should  be  applied  in  payment  of  a  mortgage  upon  their  homestead,  and  that 
the  homestead  should  be  conveyed  to  plaintiff.  Tlie  husband's  administrator  took 
the  order,  with  other  papers,  and  collected  the  money  thereon.  IMd^  that  the  hus- 
band did  nothing  to  convert  the  judgment  nor  its  proceeds  to  his  own  use,  and 
that  the  order  remained  the  proi)erty  of  the  plaintiff. 

General  Assumpsit.     Plea,  the  general  issue,  and  trial  by  the 
court,  February  Term,  1876,  Rbdpield,  J.,  presiding. 

It  appeared  that  the  plaintiff  while  covert  recovered  judgment 
for  $1,950,  in  the  name  of  her  husband  and  herself,  against  the 
town  of  Irasburgh,  for  personal  injury  received  by  her  on  an  in- 
sufficient highway ;  that  a  town  order  was  given  to  Thompson, 
plaintiff's  attorney  in  that  suit,  in  payment  of  the  judgment ;  that 
soon  afterwards,  plaintiff's  husband  died,  and  that  during  his 
last  illness,  Thompson,  in  whose  favor  the  order  was  drawn,  in- 
dorsed it  to  the  husband  in  plaintiff's  presence,  and  delivered  it 
to  him,  and  he  took  it  and  delivered  it  directly  to  the  plaintiff, 
saying,  "  This  is  yours,  take  care  of  it,"  and  that  the  plaintiff 
put  it  into  a  small  trunk  with  her  husband's  valual)lc  papers ;  that 
after  the  death  of  the  husband,  the  defendant,  his  adminstrator, 
called  on  the  plaintiff  for  all  the  books  and  papers  belonging  to 
the  husband,  whereupon  she  brought  forward  said  trunk,  and  ex- 
hibited its  contents,  including  said  order,  as  to  the  (•wnership  of 
which  a  discussion  then  arose,  the  plaintiff  claiming  that  she  ought 
to  have  it,  and  the  defendant,  that  it  belonged  to  the  husband's 
estate ;  and  that  the  defendant  took  the  order,  and  received 
thereon  $1,970. 
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It  further  appeared,  that  the  homestead  was  at  the  time  of  the 
recovery  of  said  judgment  and  of  the  husband's  death,  under 
mortgage,  for  procuring  a  discharge  of  which  it  had  been  agreed 
between  the  plaintifT  and  her  husband  that  the  plaintiff  should  use 
tho  proceeds  of  said  judgment ;  that  it  had  also  been  agreed  that 
the  homestead  should  be  conveyed  to  the  plaintiff,  and  that  that 
agreement  existed  at  the  time  of  the  husband's  death  ;  that  the 
plaintiff  never  purposely  waived  her  right  to  said  judgment,  and 
that  the  husband  never  purposely  reduced  it  or  its  avails  to  pos- 
session ;  and  that  the  husband  at  his  death  was  insolvent,  :ind  the 
plaintiff  at  the  time  of  bringing  this  action  in  need  of  the  money, 
having  V^  support  herself  and  her  children. 

It  was  agreed  by  the  parties,  that  the  plaintiff  should  recover 
if  she  legally  could  under  atiy  pleading  cither  at  law  or  in  equity. 

The  court  rendered  judgment  for  the  plaintiff,  to  which  the  de- 
.  fendant  excepted. 

L.  H,  Thompson^  for  the  defendant. 

Damages  allowed  as  compensation  for  injuries  sustained  by  the 
wife  go  to  the  husband,  if  recovered  during  his  lifetime.  Schoul. 
Dom.  Rcl.  107.  All  that  is  necessary  to  entitle  the  husband  to 
such  damages  is,  that  by  suit  in  name  of  himself  and  wife  he  re- 
cover judgment  therefor  in  his  lifetime.  The  original  cause  of 
action  is  then  merged  in  the  judgment,  and  th6  reduction  to  pos- 
session by  the  husband  is  complete.  Schoul.  Dom.  Rel.  108  ; 
Utroops  V.  Swarts,  12  S.  &  R.  76. 

But  if  plaintiff  had  an  interest  in  the  judgment,  it  would  have 
survived  to  her  had  not  such  judgment  been  paid.  But  when 
the  judgment  was  liquidated  by  the  order  payable  to  Thompson, 
which  was  by  him  indorsed  and  made  payaiile  to  the  husband, 
plaintiff's  interest  therein  was  extinguished.  The  old  debt  was 
novated  by  the  new  security.  2  Kent  Com.  121.  When  notes 
given  for  the  purchase  money  of  wife's  real  estate  are  taken  in 
the  husband's  name,  the  reduction  is  complete.  Schoul.  Dom. 
Rel.  120. 

In  the  suit  against  Irasburgh,  Thompson  was  the  attorney  of 
plaintiff's  husband.     The  wife  cannot  appoint  an  attorney  to  de* 
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fend  a  suit ;  and  it  would  seem  to  follow  by  parity  of  reasoning, 
that  she  cannot  appoint  an  attorney  to  prosecute  a  suit.  Sumner 
Y.  Conant,  10  Vt.  20 ;   Quids  v.  Sanson,  3  Taunt.  26. 

Payment  of  the  judgment  to  Thompson  was  payment  to  the  hus- 
band, and  the  reduction  of  the  chose  in  action  by  the  husband  was 
then  complete.  HiU  ^  Wife  v.  Royce^  17  Vt.  190  ;  Schoul. 
Dom.  Bel.,  121 ;  Alexander  v.  Crittenden,  4  Allen,  342. 

It  was  the  husband^s  intention  to  use  said  order  so  indorsed  and 
made  payable  to  him  by  Thompson,  in  payment  oi  his  own  debt, 
i.  e.,  the  moitgage  debt  on  his  homestead.  The  wife's  interest  in 
the  homestead  would  be  protected  l)y  operation  of  law,  without 
any  conveyance  to  her. 

If  the  husband  once  makes  the  property  or  right  of  action  be- 
longing to  his  wife  his  own  by  reduction  to  possession,  he  cannot 
again  transfer  it  to  his  wife  in  prejudice  of  the  rights  of  creditors, 
even  though  it  vested  in  him  only  for  a  short  time.  Schoul.  Dom. 
Eel.,  123. 

Edwards  ^  Dickerman,  for  the  plaintiff. 

By  the  common  law,  the  husband's  title  to  his  wife's  personal 
property  in  action  to  which  she  was  entitled  at  the  time  of  the 
marriage,  as  bonds,  notes,  contracts,  and  her  rights  to  damages  for 
injuries,  &c.,  is  not  as  extensive  as  his  right  to  her  personal  prop- 
erty in  possession.     Reeve  Dom.  Bel.,  3. 

If  the  wife  survives,  she  takes  by  survivorship,  a  debt  due  upon 
a  judgment  recovered  by  husband  and  wife,  whether  obtained  upon 
a  debt  due  to  the  wife  while  sole,  or  upon  a  contract  made  with 
the  wife  during  coverture,  where  she  is  the  meritorious  cause  of 
action.  1  Chit.  PI.  32 ;  Beeve  Dom.  Bel.,  20,  21 ;  Richardson 
V.  Daggett,  4  Vt.  336,  345. 

If  damages  be  claimed  for  any  injury  to  the  wife's  person  or 
reputation  during  coverture,  those  damages  belong  to  her,  and 
she  must  be  joined  in  the  suit,  and  in  case  of  his  death  before  he 
reduces  them  to  possession,  they  survive  to  the  wife  in  the  same 
manner  as  if  the  injury  had  been  received  before  marriage. 
Beeve  Dom.  Bel.,  63  ;  2  Kent  Com.  138,  140,  141  ;  Bing.  Inf.  & 
Cov.,  247,  248. 
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A  court  of  chancery  would  treat  the  order  as  the  separate  prop- 
erty of  the  wife,  and  there  is  no  reason  why  this  court  should 
deny  her,  under  the  circumstances  of  this  case,  that  protection  in 
her  rights  which  in  another  capacity  it  would  be  forced  to  award 
her. 

The  husband  never  reduced  the  damages  to  possession  nor  in- 
tended to ;  he  never  exercised  any  control  over  the  order,  and 
never  saw  it  till  it  was  handed  to  him  by  Thompson,  when  he  im 
mediately  passed  it  over  to  his  wife,  declaring  that  it  was  her 
property  ;  and  if  there  was  not  an  appropriation  with  intent  to  ap- 
propriate, the  defendant  cannot  successfully  defend.  Schoul.  Dom. 
RcL,  107,  122. 

There  was  an  understanding  and  agreement  between  the  plain- 
tiff and  her  husband  that  the  money  should  bo  secured  to  her  use. 
Draper^  Admr.  v.  Jackson  ^  Wife^  16  Mass.  480  ;  Barber  v. 
Slade  et  ah,  30  Vt.  191  ;  Schoul.  Dom.  Rel.,  115,  116,  119, 122; 
Heir%  of  Holmes  v.  Admr.  of  Holmes^  28  Vt.  765. 

It  is  n  settled  principle  in  equity,  that  nothing  short  of  actual 
and  positive  reduction  into  possession  by  the  husband,  will  bar  the. 
wife's  right  by  survivorship  to  the  full  enjoyment  of  her  choses  in 
action  and  reversionary  and  contingent  interests.  2  Kent 
Com.,  135,  note  d.,  138,  141.  The  court  will  restrain  the  hus- 
band from  recovering  the  wife's  property,  until  he  makes  provis- 
ion for  her.     2  Kent  Com.,  140,  note  b  ;  Reeve  Dora.  Rel.,  9. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  damages  recovered  in  the  suit.  Perry  and  Wife 
V.  Irasburghy  arose  from  a  personal  injury  to  the  plaintiff.  She 
had  the  right  to  control  the  suit,  and  the  right  to  the  damage:> 
when  recovered.  The  husband  is  a  party  to  such  actions  in  favor 
of  the  wife,  because  the  policy  of  the  law  requires  it,  and  not  be- 
cause he  necessarily  has  any  pecuniary  interest  in  the  damages 
recovered.  This  is  fully  established  by  the  unreported  case  of 
Chase  ^  Wife  v.  Golpin  ^  Wife^  heard  and  decided  at  the  Gen- 
eral Term,  1871.  That  was  an  action  to  recover  damages  for  an 
injury  occasioned  by  a  slander  of  the  plaintiff  wife.  Her  husband 
diJ  not  at  the  time  live  with  her.     The  defendants  obtained  a  dis- 
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charge  of  the  suit  from  him,  and  pleaded  it  in  bar  of  the  action. 
This  court  held  that  the  discharge  was  no  bar  to  the  prosecution 
of  the  action  by  the  wife,  as  she  was  the  meritorious  cause  of  the 
action,  and  the  damages  if  recovered  belonged  to  her.  The  dam- 
ages recovered  in  the  suit  of  Perry  ^  Wife  v.  Irasburgh^  being 
the  property  of  the  plaintiflF,  the  only  question  remaining  on  the 
facts  found  by  the  County  Court,  is,  whether  the  husband  before 
his  decease  reduced  them  to  his  possession.  The  right  to  reduce 
the  wife's  choses  in  action  to  possession  is  personal  to  the  husband. 
No  one  can  exercise  this  I'iglit  for  him.  He  can  act  as  the  agent 
of  his  wife  in  collecting  her  choses  in  action^  and  in  reinvesting  in 
her  name  the  money  derived  tlierefrom.  The  mere  fact  that  her 
money  is  or  has  been  in  his  hands,  does  not  operate  to  reduce  it 
to  his  possession,  or  to  make  it  his  money.  Unless  the  husband 
does  some  positive  act  in  regard  to  a  judgment  recovered  in  their 
joint  names,  and  of  which  she  is  the  moiitorious  cause  of  action, 
or  in  regai'd  to  the  money  received  on  such  judgment,  that  clearly 
evinces  a  purpose  on  his  part  to  deprive  the  wife  of  the  judgment 
or  the  avails  thereof,  and  to  make  them  his  own,  the  law  pre< 
sumes  the  judgment  and  the  {ivails  of  it  to  remain  the  property  of 
the  wife.  Hein  of  Holmes  v.  Admr.  of  Holmes^  28  Vt.  765 ; 
CaldweUj  Admr-  v.  Renfrew,  33  Vt.  213  ;  Barron  v.  Barron^  24 
Vt.  375 :  Probate  Court  v.  Nile%,  32  Vt.  775 ;  Roberts,  Admr,  v. 
Lund,  46  Vt.  82  ;  White  ^  Wife  v.  Wait,  47  Vt.  502.  The  facts 
found  by  the  County  Court,  not  only  fail  to  show  any  act  of  the 
deceased  husband  converting  the  damages  recovered  in  the  suit 
against  Irasburgh  to  his  own  use,  but  show  a  settled  purpose  on 
his  part  not  to  do  so,  and  that  whatever  he  did  in  regard  to  the 
judgment  or  the  town  order  given  to  Thompson  in  settlement  of 
the  suit,  he  did  as  the  agent  of  the  plaintiff.  The  indorsement  by 
Thompson  of  the  order  to  him,  could  not  avail  to  make  it  his 
property,  any  more  than  the  payment  of  the  money  to  him  to  sat- 
isfy said  judgment,  would  have  made  the  money  his  property. 
If  in  such  case  he  should  receive  and  treat  the  money  as  his  own, 
it  would  perfect  a  conversion  of  it  to  his  use  ;  but  if  he  should  on 
the  receipt  of  it  hand  it  to  his  wife,  as  he  did  the  order,  saying, 
"  Here,  this  is  yours,"  it  would  still  remain  the  property  of  the  wife. 
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As  between  the  deceased  husband  and  the  plaintiff,  the  town  order 
was  her  property.    So  it  is  her  property  as  between  her  and  his  ad- 
ministrator, the  defendant. 
Judgment  affirmed. 


SHAW  V.  MOON. 
Pleading.     Evidence. 

In  assam'psit  for  work  and  labor  of  the  value  of  $35.30,  to  which  the  general  issue  was 
pleaded,  the  referee  reported  that  defendant  offered  evidence  of  cash  items  charged 
to  plaintiff  on  book,  amounting  to  ^17.65,  to  the  admission  of  which  plaintiff  ob- 
jected, for  that  defendant  had  not  pleaded  on  filed  notice  of  payment,  but  upon  the 
admission  of  which  defendant  insisted,  for  that  such  items,  as  payment,  might  be 
shown  under  the  general  issue,  //e/d,  that  the  finding  of  the  referee,  in  connection 
with  the  claim  made  by  defendant  at  the  time  the  evidence  was  presented, .  was 
equivalent  to  an  express  finding  that  the  items  were  a  payment  in  fact  of  a  portion 
of  plaintiff's  claim,  and  that  the  evidence  was  admissible. 

• 

General  Assumpsit.  Plea,  the  general  issue,  and  trial  by 
referee,  who  reported  that  the  plaintiff  did  certain  work  for  the 
defendant  in  repairing  a  steam  boiler,  that  with  interest  on  the 
sum  so  earned  to  September  1,  1875,  amounted  to  $35.30;  that 
the  plaintiff  was  entitled  to  recover  that  sum,  unless  the  five  seve- 
ral cash  items,  amounting  with  interest  thereon  to  $17.65,  that  the 
defendant  had  charged  on  book,  and  of  which  he  offered  evidence, 
ought  to  be  deducted  therefrom,  in  which  case  the  plaintiff  should 
recover  the  remainder,  817.65 ;  that  when  defendant  offered  evi- 
dence of  snid  items,  the  plaintiff  objected  to  its  admission,  for  that 
the  defendant  had  not  filed  a  plea  in  set-off,  nor  a  plea  nor  notice  of 
payment,  and  that  the  evidence  was  not  admissible  under  the 
general  issue  ;  that  the  defendant  urged  his  right  to  the  allowance 
of  such  items  as  payment  under  the  general  issue,  and  upon  no 
other  ground,  and  insisted  that  it  was  not  necessary  to  plead 
specially  nor  to  give  notice ;  that  the  evidence  was  received  subject 
to  the  plaintiff's  objection,  and  it  was  found  that  the  items  to 
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which  it  related  should  be  allowed,  if  not  prevented  by  the  state 
of  the  pleadings. 

The  court,  at  the  September  Term,  1875,  Powers,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  larger  sum  ;  to  which  the 
defendant  excepted. 

Toung,  for  the  defendant. 

As  the  defendant  claimed  the  items  as  payment,  and  put  his 
claim  on  no  other  ground,  the  question  of  set-oif  not  being  in  issue, 
and  as  the  referee  found  that  they  should  be  allowed,  he  must 
have  found  that  they  were  payments. 

It  is  not  necessary  to  plead  partial  payment,  nor  to  give  notice 
thereof  under  the  gereral  issue,  in  general  assumpsit  referred  by 
rule  of  court.  The  reference  is  not  of  a  particular  issue,  and  the 
suit  should  be  tried  without  strict  regard  to  the  pleadings.  Uddi/ 
V.  SpraguBy  10  Vt.  216  ;  Learned  w  Bellows^  8  Vt.  79 ;  Baker  et 
ah.  V.  Troy  ^  Rutland  R.  R.  Co.  27  Vt.  766, 776  ;  Carter  v.  Row- 
ard,  39  Vt.  106  ;  Spaulding  v.  Warren,  25  Vt.  316  ;  Bicks  v.  Cot- 
trill,  25  Vt.  80  ;  Davis  v.  Campbell,  23  Vt.  236  ;  Cook  v.  Carpenter 
et  al  34  Vt.  121 ;  Fulton  v.  Wiley,  32  Vt.  762. 

In  general  assumpsit  when  there  are  mutual  accounts,  the  bal- 
ance only  may  be  recovered  ;  and  there  is  no  need  to  plead  in  set- 
off, nor  to  give  notice.  Gould  PI.  304 ;  2  Greenl.  Ev.  569 ;  1 
Swift  Dig.  726 ;   Carpenter  v.  CoU,  1  D.  Chip.  88. 

At  common  law,  payment  was  admissible  under  the  general 
issue,  and  the  rule  is  the  same  under  the  decisions  of  our  courts. 
jBritton  v.  Bishop  et  als.  11  Vt.  70. 

Cranu,  for  the  plaintiff,  cited  Fulton  v.  Wiley^  32  Vt.  762. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  J.  This  was  an  action  of  general  assumpsit,  plea,  the 
general  issue,  and  was  heard  upon  the  report  of  a  referee.  The 
report  is  in  the  alternative,  and  the  only  question  is,  for  which 
snm  the  court  should  have  rendered  judgment.  The  defendant 
had  charged  the  items  specified  in  the  report  on  book,  and  claimed 
said  items  should  be  allowed  as  paymentj  and  rested  his  claim 
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upon  no  other  ground.  The  plaintiff  objected  to  the  referee's 
receiving  any  evidence  in  support  of  said  items,  or  to  their  being 
allowed  in  oflFset  or  as  payment,  because  no  plea  in  offset,  or  plea 
or  notice  of  payment  had  br^en  filed.  The  referee  found  from  the 
evidence  thus  objected  to,  that  said  items  should  be  allowed  the 
defendant  "  if  not  prevented  because  of  the  pleadings."  If  he 
had  reported  that  he  found  that  such  items  were  intended  and 
understood  to  go  in  payment  of  the  plaintiff's  claim,  the  question 
would  be  free  from  embarrassment,  because  payment  may  be  given 
in  evidence  under  the  general  issue  in  assumpsit.  1  Chit.  PI. 
472,  and  cases  cited  ;  Britton  v.  Bishop  et  al.  11  Vt.  70.  But 
the  finding  by  the  referee,  taken  in  connection  with  the  claim 
made  by  the  defendant  when  the  items  were  jiresented,  we  think  is 
equivalent  to  an  express  finding  by  him  that  they  were  a  payment 
in  fact  of  a  portion  of  the  plaintifi'^s  claims.  The  judgment  is 
reversed,  and  judgment  rendered  for  plaintiff  on  the  report  for 
7.65,  and  interest  from  the  first  day  of  September,  1875. 
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CHASE  V.  BAILEY  &  CO. 
Composition  with  Creditors.  ■ 

In  assampsit  for  money  paid,  &c.,  defendants,  who  were  insolvent,  and  who  had  beeu 
trying  to  compound  with  their  creditors,  and  whose  property  had  been  under  at- 
tachment at  the  suit  of  B.,  introduced  in  evidence  in  bar  of  rlaintiff 'b  claim,  a  writ- 
ten instrument  signed  by  plaintiff,  and  other  but  not  all  of  defendants'  creditors, 
by  B.,  and  by  defendants  themselves,  whereby  it  was  agreed  that  "the  creditors 
of"  the  defendants  should  "  accept  their  pro  rata  parts  of  the  sum  of  twelve  hun- 
dred dollars  in  full  satisfaction  of  their  respective  claims,"  that  their  several  divi- 
dends should  be  ascertained  by  ascertaining  defendants'  entire  unsecured  indebted- 
ness, and  dividing  said  sum  pro  rata  upon  such  indebtedness — paying  to  each  cred- 
itor such  a  part  of  such  sum  as  his  debt  was  of  such  entire  indebtedness,  and  that 
defendants  and  B.  should  pay  to  each  creditor  his  part  of  said  sum,  uiK)n  demand, 
after  execution  of  said  instrument,  and  after  proof  of,  or  agreement  upon,  the  sum 
due.  Held,  that  as  the  instrument  was  not  executed  by  all  the  parties  thereto,  it  was 
not,  under  its  provisions,  binding  upon  the  plaintiff. 

A8SUMP.SIT.     The  referee  reported  that  plaintiff  should  recover, 
if  anything,  the  sum  of  $95.41,  but  that  the  defendants  contended 
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that  he  should  recover  nothing,  for  that  he,  with  other  of  defend- 
ants' creditors,  had  entered  into  an  agreement  to  accept  his  pro- 
rata share  of  $1,200  in  discharge  of  his  entire  claim  ;  that,  the 
defendants  beinp  insolvent,  and  nearly  all  their  attachable  prop- 
erty under  attachment  upon  a  debt  due  to  Luke  Buzzell,  and  other 
creditors  having  threatened  to  instiiute  proceedings  in  bankruptcy 
unless  an  equitable  division  of  the  property  of  the'  defendants 
should  be  made,  the  agreement  relied  on  by  defendants  was,  oq 
the  10th  of  February,  1875,  drawn  up  and  signed  by  several  of 
defendants'  creditors,  the  plaintiflF  among  others,  but  not  by  all, 
several  of  the  creditors  and  the  defendants  themselves. not  signing 
until  after  this  suit  was  tried  before  the  justice,  and  several  of  the 
larger  creditors  never  signing  at  all ;  that  by  said  agreement, 
which  was  between  the  defendants,  "the  creditors  of"  the  de- 
fendants, and  said  Buzzell,  it  was  agreed  that  the  creditors  should 
"  accept  their  pro  rata  parts  of  the  sum  of  twelve  hundred  dol- 
lars in  full  satisfaction  and  payment  of  their  respective  claims  ]* 
against  the  defendants,  that  their  dividends  should  be  ascertained 
by  ascertaining  the  entire  outstanding  unsecured  indebtedness  of 
the  defendants  and  dividing  the  said  sum  of  twelve  hundred  dol- 
lars "  pro  rata  upon  such  total  indebtedness,  paying  to  each  cred- 
itor such  a  part  of  that  sum  as  his  debt  was  of  the  total  indebted- 
ness "  of  the  defendants,  and  that  the  defendants  and  said  Buz- 
zell should  pay  to  each  creditor  his  part  of  said  sum  so  to  be 
ascertained,  upon  demand,  "  after  execution  by  each  of  the  in- 
strument by  him  to  l)e  subscribed  and  sealed,"  and  after  proof  of 
claim,  or  agreement  upon  the  sum  due  by  the  creditor  and  the 
defendants  ;  that  the  defendants  offered  parol  evidence  to  show 
that  an  agreement  was  first  drawn  that  was  by  its  express  terms 
to  be  binding  on  no  creditor  if  not  signed  by  all,  but  that  as  some 
of  the  creditors  would  not  sign  it,  though  the  plaintiff  did,  it  was 
afterwards  verbally  agreed  by  a  niaj  »rity  of  the  creditors  that 
they  would  accept  their  pro  rata  tharcs  whether  all  the  creditors 
came  into  the  arrangement  or  not,  and  the  contract  relied  upon  was 
drawn  ;  that  no  evidence  was  offered  to  show  that  plaintiff  was 
privy  to  such  verbal  arrangement,  and  that  the  only  reasons  that 
induced  him  to  sign  the  contract  relied  upon,  were  the  terms  of 
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the  contract  itself.  The  referee  excluded  the  evidence  so  offered, 
for  that  the  contract  could  not  be  varied  by  proof  of  facts  incon- 
sistent with  its  terms,  and  ruled  that  the  contract  was  conditional, 
and  not  binding  on  the  plaintiff  unless  executed  by  all,  or  sub- 
stantially all,  the  creditors  of  the  defendants,  and  was  therefore 
no  bar  to  the  plaintiff's  right  to  recover. 

The  court  at  the  March  Term,  1876,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  plaintiff ;  to  which  the 
defendant  excepted. 

Menry  O,  BateSy  for  the  defendant. 

By  the  terms  of  the  contract  each  creditor  became  bound  to  re- 
ceive his  jyro  rata  share  of  the  $1,200  as  soon  as  he  signed  the 
contract,  and  Buzzell  and  defendants  became  bound  to  pay  it  upon 
proof  of  the  debt  and  the  making  of  the  necessary  computations. 
The  effect  is  the  same  as  though  a  separate  contract  had  been 
drawn  for  each  ci'editor  to  sign. 

Wm.  W.  Eatouy  for  the  plaintiff. 

Under  the  finding  of  the  referee  the  question  as  to  the  admissi- 
bility of  the  parol  evidence  offered  by  the  defendants,  is  not  in- 
volved. 

The  contract  is  not  susceptible  of  bearing  the  construction  at- 
tempted to  be  put  upon  it  by  the  defendants,  because,  some  of  the 
creditors  refusing  to  sign  it,  it  was  impossible  to  compute  the  pro 
rata  dividend. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  question  arising  on  the  report  of  the  referee 
is,  whether  the  contract  of  February  10,  1875,  was  binding  upon 
the  plaintiff'  as  soon  as  executed  by  him,  or  was  to  become  binding 
when  executed  by  substantially  all  the  creditors  of  the  defendants, 
and  by  the  defendants  and  Buzzell.  We  think  the  provisions  of 
the  contract  are  such  as  require  that  it  should  be  executed  by  all 
the  parties  to  it,  namely,  substantially  all  the  unsecured  creditors 
of  the  defendants,  the  defendants  and  Luke  Buzzell,  before  it 
bound  any  of  them.  The  creditors  are  mentioned  as  if  all  were 
10 
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to  become  parties ;  the  sum  to  be  divided  is  to  be  divided  pro  rata. 
To  ascertain  the  pro  rata  share  of  each  creditor  he  must  become  a 
party  to  the  contract,  and  the  amount  of  his  debt  must  be  deter- 
mined in  the  manner  pointed  out  by  the  contract.  The  agreement 
by  the  defendants  and  Buzzell  is,  to  pay  the  pro-rata  share  of  the 
twelve  hundred  dollars  to  each  of  said  creditors  "  after  the  exe- 
cution by  each  of  this  instrument  by  him  to  be  subscribed  and 
sealed,  and  afler  their  proof  of  the  respective  debts,  or  an  agree- 
ment upon  the  sum  by  said  creditor  and  said  Bailey  &  Co." 
From  this  clause  of  the  contract,  which  is  consistent  with  all  its 
provisions,  it  is  apparent  that  the  defendants  and  Buzzell  were 
not  holden  to  |»ay  the  pro  rata  share  to  each  creditor  until  substan- 
tially all  had  executed  the  contract  and  the  amount  of  their  re- 
spective debts  been  ascertained.  One  of  the  principal  considera- 
tions'moving  all  the  parties  to  a  composition  deed  to  enter  into 
the  same  usually  is,  to  secure  the  debtors,  upon  a  surrender  by 
them  and  division  of  their  property  equitably  among  the  creditors, 
from  future  harassment  by  the  creditors  or  any  portion  of  them, 
and  to  leave  the  debtors  free  to  form  new  business  relations  and 
enter  upon  new  business  enterprises.  Such  deeds  are  not  designed 
to  tie  the  hands  of  a  few  creditors  to  receive  a  percentage  of  their 
claims,  and  leave  the  other  creditors  at  liberty  to  strip  the  debtors 
of  all  their  property  and  lie  in  wait  for  their  future  earnings. 
The  deed  in  question  is  so  drawn  as  to  clearly  evince  that  sub- 
stantially all  the  creditors  are  to  execute  it  before  any  of  them 
are  bound  by  its  terms. 
Judgment  afiSrmed. 


GRAND  TRUNK  RAILWAY  COMPANY  v.  DYER. 
Construction  of  Deeds.     Estoppel, 

The  southerly  line  of  the  land  described  in  plaintiff's  deeds  as  350  feet  from  the  cf  nter 
line  of  a  railroad,  would  cut  fifty  feet  from  the  north  side  of  defendant's  two  lots. 
Said  deeds  referred  to  a  plan,  which  was  recorded  with  the  deeds,  and  defendant 
claimed  that  said  plan  indicated  by  its  scale  that  the  southerly  line  of  plaintiff's 
land  was  intended  to  be  900  feet,  from  the  center  line  of  the  railroad,  instead  of  350 
feet,  and  tliat  this,  and  other  extrinsic  evidence,  should  control  the  construction  of 


AUGUST  TERM,  1876.  76 


Giand  Trunk  Railway  Co.  v.  Dyer. 


the  deeds.  The  deeds  did  not  refer  to  the  plan  for  angles,  length  of  lines,  nor  dis- 
tances, but  rather  as  indicating  tlie  shape  of  the  plot  conveyed.  They  referred  to 
certain  letters  on  the  plan  as  fixed  ix>int8,  bnt  those  points  on  the  ground  were  de- 
termined by  distances  from  the  center  line  of  the  railroad,  giving  feet  and  figures. 
No  monument  upon  the  ground  was  referred  to,  and  it  did  not  appear  that  any  ex- 
isted. The  location  of  the  center  line  of  the  railroad  was  conceded.  Both  parties 
derived  title  from  the  same  source,  and  plaintiff's  deeds  were  first  executed.  Held, 
that  the  deeds  could  not  be  controlled  by  extrinsic  evidence. 

It  api)eared  that  other  parties  had  bnilt  houses  on  other  {Arts  of  the  line  claimed  by 
defendant,  300  feet  from  the  center  line  of  the  railroad,  and  had  occupied  and 
claimed  title  thereto  for  more  than  fifteen  years,  in  all  which  plaintiff  had  acqui- 
esced, and  that  if  plaintiff's  line  was  extended  as  claimed,  it  would  cut  fifty  feet 
from  the  front  of  these  lots  and  buildings.  Held,  that  plaintiff  was  not  thereby 
estopped  as  against  defendant,  from  claiming  that  its  line  extended  350  feet  from 
the  center  line  of  the  railroad. 

Said  deeds  described  the  land  thereby  conveyed  by  courses  and  distances,  and  declared 
it  to  contain  20.55  acres,  more  or  less.  Tlie  lines  as  claimed  by  plaintiff  would  in- 
clude a  little  over  24  acres,  and  as  claimed  by  defendant,  21.3  acres.  Held,  that  the 
statement  of  quantity  would  not  control  the  construction  of  the  deed. 

In  1852,  the  year  in  which  the  respective  deeds  under  which  the  parties  claimed  were 
executed,  the  chief  en<;ineer  of  the  railroad  company  to  which  the  land  claimed  by 
plaintiff  as  lessee  was  originally  deeded,  sent  the  plan  referred  to  in  said  deeds  to 
£.,  a  civil  engineer  in  the  employment  of  said  company,  directing  him  to  mark  the 
lines  and  courses  indicated  thereon,  by  placing  sticks  in  the  ground  at  such  corners, 
wKich  he  did,  placing  them  on  the  line  claimed  by  defendant,  around  some  of  which 
he  put  stones.  Nothing  further  was  done  to  mark  the  boundaries  of  defendant's 
lots  till  1860,  when  plaintiff  put  stone  posts  to  mark  the  northerly  line  of  said  lots 
according  to  its  claim  of  ^iSO  feet  from  the  center  line  of  the  railroad.  Heldj  that 
these  facts  were  extrinsic,  and  could  have  no  connection  with  the  legal  oonstructiou 
of  plaintiff's  deeds,  and  that  plaintiff  was  not  thereby  estopped. 

Bjkctment  for  land  in  Brighton.  Ploa,  not  guilty,  and  trial  by 
jury /September  Term,  1876,  Barrett,  J.,  presiding. 

Plaintiff  gave  in  evidence  a  copy  of  a  quit-claim  deed  from  0. 
P.  Chandler  to  the  Atlantic  &  St.  Lawrence  R.  R.  Co.,  dated 
July  1,  1852,  of  an  undivided  half  of  certain  land  required  for 
depot  purposes  at  Island  Pond,  described  as  follows : 

Commencing  at  a  point  in  the  center  line  of  the  Atlantic  &  St. 
Lawrence  Railroad  as  now  laid  out,  designated  as  station  848x85 
(A  on  plan),  and  thence  extending  at  right-angles  to  said  line  a 
distance  of  fifty  feet  on  the  upper  or  northerly  side  of  said  lim*. 
(to  B  on  plan)  ;  thence  following  along  said  center  line,  and 
gradually  increasing  in  the  distance  of  192  feet,  to  a  width  of  24") 
feet  (to  C  on  plan);  tlience  continuing  said  width  of  245  feet  for 
the  distance  of  350  feet  (to  D  on  plan);  thence  gradually  de- 
creasing in  the  distance  of  175  feet,  to  a  width  of  150  feet  (to  K 
on  plan);   thence  continuing  said  width  of  150  feet  along  said 


76  ESSEX  COUNTY, 


Grand  Trunk  Railway  Co.  v.  Dyer. 


center  line  for  the  distance  of  949  feet  (to  F  on  plan);  thence 
gradually  decreasing  in  the  distance  of  175  feet,  to  a  width  of 
fifty  feet  (to  G  on  plan);  thence  continuing  said  width  of  50  feet 
for  a  distance  of  840  feet  (to  II  on  plan,),  to  a  point  at  a  right- 
angle  to  a  point  in  said  center  line  known  and  designated  as  sta- 
tion 875x65 ;  thence  a  distance  of  fifty  feet  to  said  station  875 
x65  ;  and  also  extending  on  the  lower  or  southerly  side  of,  and 
at  right  angles  to,  said  center  line  at  station  8T5x6t>,  a  distance  of 
fifty  feet  (to  I  on  plan);  thence  following  back  on  a  course  paral- 
lel to  a  tangent  at  station  875x65  (to  J  on  plan),  at  its  intersec- 
tion with  a  line  parallel  to  a  tangent  between  stations  850  and 
65x49,  and  at  a  distance  from  said  tangent  of  350  feet ;  thence 
along  said  line  to  the  shore  of  Island  Pond  (K  on  plan);  thence 
along  said  shore  to  said  center  line  (Lon  plan);  containing  20.55 
acres  more  or  less. 

PlaintiflF  also  gave  in  evidence  a  copy  of  a  quit-claim  deed  of 
same  date,  from  John  A.  Poor  to  the  Atlantic  &  St.  Lawrence  B. 
R.  Co.,  of  the  other  undivided  half  of  the  same  land.  PlaintilT 
held  the  title  conveyed  by  said  (J^eds,  by  vii;tue  of  a  perpetual 
lease  from  the  Atlantic  &  St.  Lawrence  R.  R.  Co.,  dated  Aug.  5, 
1853.  The  parties  agreed  as  to  the  location  of  the  center  line  of 
said  railroad  named  in  said  deeds,  and  that  it  was  marked  by  monu- 
ments thereon  in  the  location  and  survey  of  said  railroad  thereto- 
fore made,  and  that  the  line  described  in  said  deeds  as  ^^  follow- 
ing back  on  a  course  parallel  to  a  tangent  at  station  875x65  (to  J 
on  plan),  at  its  intersection  with  a  line  parallel  to  a  tangent  be- 
tween stations  850  and  865x49,  and  at  a  dUtance  from  said  tan- 
gent  of  8ti0  feet^'^^  would,  if  run  at  that  distance,  extend  easterly 
and  westerly  across  lots  1  and  2  in  the  village  of  Island  Pond,  as 
laid  out  on  a  plan  made  by  one  Goodwin,  and  would  include  fifly 
feet  of  the  northerly  portion  of  said  lots  within  the  terms  of  the 
description  in  said  deeds. 

Defendant  gave  said  plan  in  evidence,  and  the  copy  of  a  joint 
deed  from  said  Chandler  and  Poor  to  Hall  and  others,  dated  Oct. 
28,  1852 ;  and  it  was  agreed  that  defendant  held  under  said  deed 
by  va4d  title  all  of  lots  1  and  2  that  was  not  embraced  in  and  con- 
veyed by  said  deeds  of  Chandler  and  Poor  to  said  Atlantic  &  St. 
Lawrence  R.  R.  Co.  A  copy  of  the  plan  referred  to  in  said  last 
named  deeds,  the  original   whereof  was  recorded  in  the  town 
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clerk's'ofiSce  with  said  deeds,  was  in  evidence  ;  and  it  was  shown 
that  the  line  on  said  plan  representing  the  southerly  line  of  the 
land  bounding  said  lots  on  the  north,  was  only  300  feet  from  the 
center  line  of  the  railroad,  and  said  plan  as  scaled,  indicated  the 
same  distance.  It.  was  agreed  that  said  center  line  was  correctly 
marked  on  both  of  said  plans,  and  is  the  same  designated  iu 
said  deeds  last  above  named. 

It  was  shown  that  said  Goodwin's  plan  was  made  by  the  pro- 
curement of  and  for  said  Poor,  before  July  1,  1862,  as  the  plot- 
ting of  a  prospective  village ;  that  the  territory  therein  indi- 
cated was  then  a  wilderness,  and  that  the  only  marks  or  monu- 
ments on  it  were  the  sticks  marking  the  location  of  the  center  line 
of  said  railroad  ;  that  some  time  in  the  season  of  1852,  the  chief 
engineer  of  the  railroad  company  sent  said  Goodwin's  plan  to  one 
Edwards,  a  civil  engineer  in  the  employ  of  said  company  at  Isl- 
and Pond,  and  directed  him  to  mark  tho  lines  and  corners  as  rep- 
resented by  said  plan,  by  putting  down  sticks  in  the  ground  at 
such  corners,  and  he  did  so,  and  placed  stones  around  some  of 
said  sticks.  Nothing  further  was  done  marking  the  boundaries 
of  lots  1  and  2,  till  1860,  when  plaintilT  put  down  some  stone  posts 
marking  the  northerly  line  of  said  lots  according  to  its  claim  of 
3'^)0  feet  from  said  center  line,  instead  of  300  feet  as  claimed  by 
the  defendant.  From  the  time  of  the  giving  of  said  deeds  of  July 
1,  1852,  down  to  the  time  of  the  giving  of  said  deed  to  Hall  & 
others,  Oct.  28,  1852,  nothing  was  done  as  to  said  village  terri- 
tory, except  as  above  stated.  Said  lots  1  and  2  have  never  been  in- 
closed, but  have  lain  open  on  the  north,  wherever  the  true  southern 
boundary  of  the  plaintiff's  land  may  be ;  nor  has  there  been  any 
such  occupancy  as  would  give  title  to  either  party  by  adverse  pos- 
session. It  appeared  by  computation  that  to  fix  said  disputed 
line  at  300  feet  from  said  center  line,  would  make  the  quantity  of 
land  under  the  plaintiff's  deeds  21.3  acres,  and  to  fix  it  at  350  feet, 
would  make  the  quantity  a  little  over  24  acres.  Nothing  further 
than  is  above  stated  was  shown  connecting  the  plaintiff  or  the 
Atlantic  &  St.  Lawrence  R.  R.  Co.  with  the  Goodwin  plan,  nor 
was  any  evidence  given  as  to  the  province,  agency,  or  authority 
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of  said  engineers,  except  what  consists  in  the  fact  of  their  being 
such  engineers,  and  in  what  they  did  as  above  stated. 

The  plaintiff  claimed  title  under  the  deeds  it  introduced  and  its 
lease  according  to  the  line  350  feet  from  said  center  line.  The 
defendant  claimed  that  the  plaintiflF  was  thereby  entitled  only  to 
the  territory  embraced  by  said  line  at  300  feet  from  said  center 
line,  which  line  at  300  feet  it  was  agreed  would  not  embrace  any 
of  said  lots  1  and  2.     The  court  maintained  the  plaintiff's  claim. 

The  defendant  offered  evidence,  which  was  received  under  ob- 
jection and  exception  by  plaintiflF,  tending  to  show  that  on  territory 
outside  of  lots  1  and  ^,  and  laid  out  on  said  Goodwin  plan  a? 
bounded  on  the  north  by  a  line  in  continuation  of  the  north  line  of 
lots  I  and  2  as  laid  out  on  said  plan,  other  parties  had  erected 
buildings  more  than  15  years  before  the  bringing  of  this  suit,  and 
had  ever  since  occupied  up  to  said  line  as  the  northern  boundary, 
without  objection  or  hindrance  by  the  plaintiflF,  and  that  the  ex- 
tension of  said  line  of  350  feet  from  said  center  line  as  claimed 
by  the  plaintiflF,  would  cut  across  said  territory  thus  built  upon 
and  occupied,  50  feet  south  of  said  northern  boundary  thereof. 
The  court  ^held  that  tiiis  would  not  conclude  the  plaintiflF  as  to 
its  right  in  respect  to  lots  1  and  2,  but  would  only  be  evidence 
bearing  on  the  question  as  to  where  in  point  of  fact  the  southern 
boundary  of  the  plaintiff's  land  contiguous  to  lots  1  and  2  was  lo- 
cated, as  intended  and  understood  by  the  parties  to  the  deeds  un- 
der which  the  plaintiflF  held  at  the  time  said  deeds  took  eflFect. 
Under  this  ruling  the  defendant  did  not  wish  to  go  to  the  jury, 
there  being  no  controversy  about  the  other  facts  in  the  case,  but 
excepted  to  said  ruling.  The  court  directed  a  verdict  for  the 
plaintiflF. 

The  terms  of  the  verdict  describing  the  line  found  were  agreed 
on  by  counsel,  and  were  that  plaintiflF  "  recover  of  the  defendant 
the  seisin  and  possession  of  so  much  of  said  lots  Nos.  1  and  2  as 
lies  northerly  of  a  line  eastwardly  and  westwardly  across  said 
l««ts,  at  the  distance  of  three  hundred  and  fifty  feet  southwardly 
from  the  center  line  of  the  Grand  Trunk,  being  formerly,  and 
when  located,    called   the  Atlantic  &  St.  Lawrence   Railroad, 
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which  said  distance  is  fifty  feet  southwardly  of  the  north  line  of 
said  lots."     Exceptions  by  defendant. 

Oeo,  W.  Oahoofiy  for  defendant. 

What  land  is  embraced  in  the  deed  from  Chandler  and  Poor  to 
the  Atlantic  &  St.  Lawrence  R.  R.  Co.,  is  a  question  for  the  jury. 
Whether  certain  land  is  a  part  of  what  was  conveyed  by  a  deed, 
rests  in  paisj  and  is  always  a  question  for  the  jury.  Hodges  v. 
Strojig^  10  Vt.  247.  Whether  or  not  particular  premises  arc 
included  in  the  description  in  a  deed,  is  a  question  to  be  decided 
by  the  jury,  and  may  depend  on  facts  other  than  those  appearing 
on  the  face  of  the  deed.  The  finding  of  the  jury  is  conclusive  ; 
so  that  upon  that  point  the  court  will  not  disturb  the  verdict  upon 
a  case  stated.  Mitchell  et  al.  v.  Stevens,  1  Aik.  16.  The  jury,  in 
all  questions  of  the  right  of  property  and  in  all  cases  of  a  general 
verdict,  decide  upon  the  facts  and  the  law  under  the  instruction 
of  the  court.     Rice  v.  Rice,  21  Texas,  58. 

1st.  We  claim  that  defendant  was  entitled  to  go  to  the  jury 
on  the  evidence  that  the  .plaintiff's  plan  accompanying  deeds 
called  for  just  the  land  contained  in  Goodwin's  survey  up  to  and 
not  including  lots  1  and  2.  2d.  That  plaintiff's  deeds  call  for 
20.55  acres,  and  that  the  measurement  of  the  company's  land  as 
claimed  by  defendant  contains,  21.3  acres,  and  that  to  extend 
the  line  as  claimed  by  plaintiff,  would,  as  figured  from  the 
same  plan  by  said  Goodwin,  make  over  twenty-four  acres.  3d. 
Defendant's  testimony  tended  to  show  that  the  plan  annexed 
to  plaintifi^s  deeds  describing  plaintiff's  land  thereby  convey- 
ed, was  an  exact  miniature  of  Goodwin's  plan  reduced  one  half, 
the  scale  of  said  miniature  plan  being,  as  tested  by  said  Good- 
win and  another  engineer,  Edwards,  upon  the  trial,  and  as 
part  of  defendant's  evidence,  100  feet  to  the  half  inch.  4th. 
Tbat  by  the  scale  claimed  by  defendant  as  the  correct  one  of 
said  miniature  plan,  the  southerly  boundary  line,  the  one  in 
controversy,  of  plaintiff's  premises,  is  only  three  hundred  feet 
from  the  center  line  of  the  Atlantic  &  St.  Lawrence  Railroad 
mentioned  in  plaintiff's  deeds.  5th.  On  the  contemporaneous 
construction  given  by  Chandler  and  Poor  to  their  deed  to  defend- 
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ant's  grantors.  6th.  On  the  acquiescence,  for  aught  that  ap- 
pears, of  the  Atlantic  &  St.  Lawrence  Railway  Co.  in  such 
construction ;  the  causing  of  streets  to  be  graded  by  them  accord- 
ing to  the  Goodwin  plan  and  Edwards's  stakes  ;  the  improbability 
of  Chandler  and  Poor's  selling  off  fifty  feet  of  the  frontage  of  the 
lots  in  question,  with  no  access  to  them,  and  subsequent  sale  of 
said  lots  entire  to  defendant's  grantors ;  the  fact  that  others  were 
suffered  to  build  on  adjoining  lots  occupying  their  frontage  in  the 
same  way,  some  occupying  their  lots  to  this  day.  7th.  The 
further  fact  that  plaintiffs  made  no  claim  for  some  years  afler  their 
lease,  as  appears  by  the  exceptions,  is  all  proper  evidence  to  go 
to  the  jury  to  find  where  the  true  line  is.  As  to  the  location  of  a 
division  line,  it  was  competent  to  show  where  former  owners  of 
the  land  of  defendant,  through  whom  the  defendant  claimed  title, 
claimed  the  line  to  be  It  is  not  essential  that  there  should  be 
evidence  that  defendant,  or  his  immediate  grantors,  ever  recog- 
nized, or  had  notice  of,  the  particular  division  line  made  by  such 
former  owner.  Davis  v.  Judge^  46  Vt.  655  ;  Prentiss  v.  Blahe^ 
34  Vt.  460.  8th.  That  Edwards,  a  conceded  agent  of  the  At- 
lantic &  St.  Lawrence  R.  R.  Co.,  acted  within  the  scope  of  his 
authority  in  placing  stakes  at  the  corner  of  the  company's  land, 
and  had  furnished  him  the  Goodwin  plan  by  the  company  for 
that  purpose*,  and  that  he  placed  the  stakes  in  accordance  there- 
with on  the  line  as  claimed  by  defendant.  This  act  was  fixing 
known  permanent  monuments  to  the  company's  land,  and  like- 
wise giving  the  contemporaneous  construction  said  railroad  com- 
pany put  upon  the  deeds  from  Chandler  and  Poor.  The  principle 
of  law  then  applies  with  a  twofold  force,  that  known  monuments 
govern  rather  than  courses  and  distances,  and  the  court,  if  to 
order  a  verdict  at  all,  should  have  ordered  it  for  the  defendant. 
9th.  If  Edwards's  authority  to  act  in  the  premises  was  questioned 
by  plaintiff,  then  it  was  for  the  jury  to  determine  its  extent  and 
what  he  did.  It  is  a  familiar  principle  of  law,  that  principals  ai*6 
estopped  from  denying  the  authority  of  agents  acting  within  the 
scope  of  their  apparent  powers.  10th.  If  Edwards  did  put  down 
fixed  monuments,  and  the  jury  find  he  had  authority  so  to  do,  or 
should  fiud  that  ^'  J,"  marked  on  plan,  by  the  plan  itself  was  but 
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300  feet,  then  the  law  applies  that  known  monuments  must  gov- 
ern rather  than  courses  and  distances.  Beach  v.  SteamB  et  uz. 
1  Aik.  325  ;  ffull  v.  Fuller,  7  Vt.  100  ;  Gates  v.  Loomis,  7  Vt. 
512  ;  Park  v.  Pratt  and  Riddle,  38  Vt.  545 ;  Morrow  v.  Willard, 
30  Vt.  118 ;  Keenan  v.  Cavanaugh,  44  Vt.  268  ;  Spencer  v.  Rohie, 
Caledonia  County ;  Bandy  v.  Morgan,  45  Vt.  46  ;  Bagley  v.  Mor- 
Till  et  al.  46  Vt.  94 ;   Clary  v.  Mc  Glynn,  46  Vt.  347. 

II.  If  not  entitled  to  go  to  the  jury,  we  claim  by  the  facts 
found  by  the  court  as  detailed  by  the  exceptions,  defendant  was 
.correct  in  his  -requests.  The  legal  construction  and  effect  of 
plaintiff's  deeds,  the  plan  being  a  part  of  them,  should  have  been 
given  as  requested  by  defendant,  excluding  the  land  in  contro- 
versy. The  plan  gives  known  monuments,  "  I,"  "  J,"  and  "  K," 
corresponding  exactly  with  Goodwin's  plan  as  before  stated, 
showing  a  distance  in  fact  from  the  tangent  named  in  going  from 
"  I "  to  "  J "  of  300  instead  of  350  feet.  The  identity  of  the 
subject-matter  of  the  deed  being  shown  by  Edwards,  and  the  con- 
ceded fact  that  he  put  down  the  stakes  and  stones  at  the  time  at 
these  corners,  it  would  seem  that  the  only  legal  construction  of 
plaintiff's  deeds,  upon  the  principles  enunciated  with  reference  to 
known  monuments,  is  to  exclude  from  said  deeds  the  land  in-eon- 
troversy.  The  defendant  was  an  innocent  purchaser  without  no- 
tice. Plaintiff's  grantor  had  acquiesced  in  the  monuments  placed 
bv  Edwards  and  in  the  construction  of  its  deeds,  and  that  of  de- 
fendant's  grantors,  as  now  claimed  by  defendant,  and  had  not  only 
allowed  the  stakes  to  be  put  down  by  Edwards,  but  allowed  the 
street  to  be  constructed  and  stores  and  buildings  to  be  erected 
upon  the  line  in  continuation  of  the  line  as  claimed  by  defendant 
long  before  he  purchased.  Therefore,  plaintiff  is  now  estopped 
from  claiming  the  land  in  controversy.  Beatley  v.  Sweeny^  26 
Mich.  207  ;   Chtsttr  v.  Buford,  5.0  Mo.  278. 

We  insist  that  the  case  at  bar  is  one  where  the  doctrine  of 
estoppel  applies.  The  continued  silence  of  the  Atlantic  &  St. 
Lawrence  R.  R.  Co.  which  saw  the  land-  in  question  conveyed  by 
Chandler  and  Poor  to  Hall  and  others,  the  continued  silence  of 
plaintiff  after  the  lease,  knowing  defendant  had  purchased  the 
11 
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premises,  now  estops  plaiutiff  from  claiming  said  land.  A  party 
claiming  an  interest  in  land,  who  sees  it  conveyed  to  others  with- 
out objection  or  giving  notice  of  his  own  claim,  is  estopped  from 
afterwards  setting  it  up  as  against  that  conveyance.  Cady  v. 
Owen,  34  Vt.  598. 

O-eo.  A,  Bingham  and  Qeo.  N,  Dale,  for  plaintiff. 

The  exceptions  raise  two  questions.  1.  As  to  the  effect  of  defend- 
ant's evidence  tending  to  show  that  other  parties  had  on  other 
lots  claimed  and  occupied  for  more  than  fifteen  years  to  a  line 
produced  by  the  northerly  continuation  of  the  line  of  lots  1  and 
2,  as  claimed  by  the  defendant — the  defendant  claiming  it  to  .be 
conclusive  evidence,  and  the  court  receiving  it  as  evidence  to  be 
submitted  to  the  jury  bearing  on  the  question  where  the  true 
boundary  line  between  the  plaintiff  and  defendant  was.  The 
plaintiff  objected  to  the  evidence  as  being  incompetent  for  the  pur- 
|K)se  for  which  it  was  received.  The  defendant  waived  his  right 
to  have  it  submitted  to  the  jury,  and  the  only  question  before  the 
court  on  this  point  now  is  :  Was  the  evidence  conclusive  ?  The 
plaintiff  submits  that  the  evidence  was  not  conclusive,  and  that 
the  ruling  of  the  court  was  correct.  Hodges  v.  Eddy,  38  Vt.  827, 
347  ;  Day  v.   Wilder,  47  Vt.  583,  591. 

2.  The  defendant  having  waived  his  right  to  submit  to  the  jury 
the  evidence  referred  to  in  the  first  proposition,  and  there  being 
no  dispute  as  tc  the  other  facts  in  the  case,  the  only  remaining 
question  is :  Did  the  court  err  in  holding  that  the  plaintiff  was 
entitled  to  recover  the  land  sued  for  to  the  distance  of  350  feet 
from  the  center  line,  and  in  ordering  a  verdict  therefor,  the  line 
described  in  the  verdict  being  agreed  upon  by  counsel.  If  the 
defendant  was  entitled  to  a  verdict,  he  should  have  given  evidence^ 
proving  one  at  least  of  the  four  following  propositions  :  (1.)  That 
his  title  deeds  showed  in  him  an  older  and  better  title  than  the 
plaintiff's.  This  he  entirely  failed  to  do.  (2.)  That  he  had  title  by 
deed  or  conveyance  from  plaintiff,  which  is  not  claimed.  (3.)  That 
he  had  acquii^d  title  by*  adverse  possession  for  more  than  fifteen 
years.  The  case  shows  that  neither  party  had  acquired  title  by  ad- 
verse possession.     (4.)   That  the  parties  had  agreed  to  the  line 
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claimed  by  the  defendant,  and  had  acquiesced  in  the  same  for  fifteen 
years.  This  is  without  foundation,  even  if  the  evidence  of  Ed  wards 
should  be  held  sufficient  to  show  that  the  corners  on  the  Goodwin 
plan  were  staked  by  the  direction  and  with  the  knowledge  of  the 
plaintiff,  intending  thereby  to  make  the  line  claimed  by  the  de- 
fendant the  true  boundary  line,  which  the  plaintiff  denies,  because 
it  is  shown  by  the  case  that  the  line  was  not  acquiesced  in — that 
in  1860,  the  plaintiff  put  down  stone  posts  marking  their  line  as 
they  now  claim  it,  350  feet  from  the  centre  line,  and  there  has 
been  no  other  act  on  the  part  of  the  plaintiff  inconsistent  with  the 
claim  to  maintain  that  line  from  that  time  to  the  present.  Hence 
there  was  no  evidence  tending  to  show  an  agreed  line  acquiesced 
in  for  fifteen  years.  This  the  law  requires.  White  v.  EvereBt^  1 
Vt.  181,  188  ;  BuHm  v.  Lazell,  16  Vt.  158 ;  Ackley  v.  Buck,  18 
Vt.  395  ;   Clark  v.  Tahor,  28  Vt.  222. 

3.  'Ihe  fact  that  the  land  exceeded  the  quantity  named  in 
plaintiff* 's  deeds,  would  not  change  the  boundary  when  there  was 
no  ambiguity  in  the  description  of  the  land  conveyed.  Hubbard  v. 
HurlbuH,  10  Vt.  173  ;  Gilman  v.  Smith,  12  Vt.  160 ;  While  v. 
Miller,  22  Vt.  380 ;  SpiUer  v.  Scribner,  36  Vt.  245  ;  Morrotv  v. 
Willard,  30  Vt.  118. 

The  opinion  of  the  court  was  delivered  by 

Redfifld,  J.  This  action  is  ejectment  to  recover  possession  of 
certain  lands  in  the  town  of  Brighton.  Both  parties  derive  their 
respective  titles  from  0.  P.  Chandler  and  John  A.  Poor,  the  plain- 
tiff's deeds  having  been  executed  at  an  earlier  date.  It  is  ad- 
mitted that  the  southerly  line  of  the  land  described  in  the  plain < 
tiff's  deeds  as  350  feet  from  the  center  line  of  the  railroad,  would 
cut  fifty  feet  from  defendant's  lots  numbered  1  and  2,  on  the  north 
side.  The  court  ruled  that  the  plaintiff's  deeds,  having  no  ambi- 
biguity,  bnt  susceptible,  on  their  face,  of  defining  with  accuracy 
the  land  conveyed,  was  not  to  be  controlled  by  evidence  aliunde', 
and  that  it  was  the  province  of  the  court,  and  not  of  the  jury,  to 
give  construction  to  the  deeds,  and  apply  it  to  the  land,  the  sub- 
ject-matter of  the  conveyance.  That  such  is  the  general  rule  uf 
law  and  practice  seems  not  to  be  denied  in  this  case.     But  do- 
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fendaDt  insists  that  the  plaintiff's  plan,  recorded  with  the  deeds, 
would  indicate  by  its  scale  that  the  southern  line  was  intended  to 
be  300  feet  from  the  center  line  of  the  railroad,  instead  of  350 
feet,  and  that  this,  and  other  facts  aliunde^  should  control  the  con- 
struction of  the  deed.  The  plan  is  not  referred  to  in  the  deed 
for  angles,  lengths  of  lines,  or  distances,  but  rather  as  indicating 
the  shape  and  form  of  the  plot  conveyed,  for  depot  purposes. 
The  deeds  refer  to  certain  letters  on  the  plan  as  fixed  points ;  but 
those  points  on  the  ground  are  determined  by  distance  from  the 
center  line  of  the  railroad,  giving  feet  and  figures.  No  monu- 
ment, fixed  on  the  ground,  is  referred  to,  and  none,  so  far  as  the 
case  shows,  ever  existed.  If  a  monument  then  existing  had  beca 
referred  to,  and  could  now  be  found,  it  would  dominate  over  all 
other  evidence,  and  determine  the  boundaries  of  the  grant,  be- 
cause that  would  be  fixed  and  certain.  In  the  absence  of  a  fixed 
monument,  the  next  most  certain  data  by  which  a  disputed  point 
may  be  found,  is  distance  from  a  fixed  and  certain  object.  The 
position  of  the  center  line  of  the  railroad  is  conceded,  and  a  point 
at  right  angles  to  such  center  line,  at  a  certain  station,  and  350 
feet  distant  therefrom,  can  be  easily  and  accurately  ascertained — 
it  needs  but  the  use  of  the  chain  to  find  it.  And  when  data  are 
given  in  a  deed  by  which  lines  and  corners  can  with  certainty  be 
found,  they  must  control. 

II.  The  case  shows  that  other  parties  had  built  houses  on 
other  parts  of  the  line  claimed  by  defendant,  300  feet  from  the 
center  line  of  the  railroad,  and  had  occupied  and  claimed  title 
thereto  for  more  than  fifteen  years,  in  all  which  plaintiff  has 
acquiesced,  and  if  plaintiff's  line,  as  now  claimed,  was  extended, 
it  would  cut  off  fifty  feet  of  the  front  of  their  lots  and  buildings. 

The  defendant  insisted  that  this  fact  was  conclusive  upon  the 
plaintiff  that  the  whole  line  was  only  300  feet  from  the  center  line 
of  the  railroad.  The  court  ruled  otherwise,  but  allowed  the  fact 
to  be  proved  to  the  jury  as  a  circumstance  to  be  weighed  in  the 
case.  As  the  defendant  declined  to  go  to  the  jury  upon  the  weight 
of  the  circumstance,  no  question  of  law  is  reserved,  except  the  al- 
leged error  that  the  court  ruled  that  such  fact,  if  established,  would 
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not  etmclude  the  plaintiff.  We  do  not  perceive  upon  what  principle 
of  law  the  plaintiff  could  be  estopped  from  asserting,  as  against 
this  defendant,  the  true  boundary  line  of  this  land,  by  the  fact 
that  another  party  had  trenched  over  the  same  line  at  another 
point,  and  occupied  a  portion  of  its  land  adversely  for  more  than 
fifteen  years.  There  is  no  claim  that  plaintiff  represented  such  to 
be  the  t^-ue  line,  in  faith  of  which  defendant  purchased  lots  num- 
bered 1  and  2.  Nor  is  any  fact  stated  that  would  estop  the  plain- 
tiff from  asserting  its  right  to  the  extent  of  its  title  as  conveyed 
by  its  deeds ;  and  it  is  the  province  of  the  court,  and  not  of  the 
jury,  to  construe  and  declare  the  legal  interpretation  of  written 
instruments,  especially  those  under  seal.  It  was  indeed  a  matter 
for  the  jury  to  locate  the  line,  and  the  law  declares  that  line  to  be 
350  feet  from  a  given  and  fixed  point.  Where  that  line  is  located 
there  seems  so  little  dispxite  that  defendant  declined  to  go  to  the 
jury. 

III.  The  defendant  insisted  that  the  plaintiff  shewed  no  title 
to  the  locus  in  quo^  and  that  the  court  erred  in  directing  a  verdict 
for  the  plaintiff.  Both  parties  derived  their  respective  titles  from 
a  common  source — Chandler  and  Poor;  and  the  plaintiff's  being 
prior  in  time,  is  superior  in  right,  and  a  valid  title  as  against  this 
defendant.  The  line  descril)ed  in  the  verdict  was  conceded  to  be 
the  true  line,  under  the  construction  of  the  deeds  that  was  given 
by  the  court,  and  there  was  no  claim  that  the  line  indicated  in 
the  deeds  had  been  changed  by  adverse  occupation.  There  was, 
then,  no  controverted  matter  to  be  found  by  the  jury,  and  the  ver- 
dict was  directed  as  a  matter  of  law,  from  the  legal  force  of  the 
deeds. 

IV.  The  deeds  describe  a  plot  of  ground,  and  declare  it  to 
contain  20.55  acres,  more  or  less.  The  lines  claimed  by  plaintiff 
would  inclose  about  twenty-four  acres.  It  is  claimed  that  qvan- 
tity  should  control  the  construction  of  the  deed.  The  quantity 
of  land  in  a  grant  is  often  a  matter  of  mere  estimation  ;  and 
where  the  description  is  by  metes  and  bouuds,  quantity  must 
yield  to  that  which  is  more  fixed  and  certain,  and  that  is  certain 
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that  can  be  made  certain.  The  compass  varies  by  operation  of 
time,  and  is  swerved  from  its  polarity  by  hidden  agencies,  which 
render  it,  in  minute  matters,  vacillating  and  uncertain.  Quantity 
alone  gives  neither  shape  nor  form,  and,  applied  to  an  irregular 
plot,  would  be  subject  to  vary  in  area  according  to  the  different 
degrees  of  subtlety  and  accuracy  in  those  who  make  the  computa- 
tion. But  fixed  objects  remain  so,  and  distance  from  that  which 
is  fixed  and  stable  can  be  made  certain  ;  hence,  by  a  well-settled 
rule  of  construction  of  deeds,  that  which  is  vacillating  and 
doubtful  must  yield  to  tjhat  which  is  stable  and  certain.  GUlman 
V.  Smith,  12  Vt.  150  ;  SpiJler  v  Scribner,  36  Vt.  246  ;  Monroe 
V.  Willard,  30  Vt.  118. 

The  placing  of  stakes  along  the  line  claimed  by  defendant,  and 
afterwards  the  placing  of  the  stone  posts  along  the  plaintiff's  line 
by  the  plaintiff's  engineer,  are  facts -7- items  of  evidence  —  of 
more  or  less  influence ;  and  in  connection  with  adverse  occupa- 
tion and  long  acquiescence,  might  have  controlling  weight.  But 
they  are  extrinsic,  and  have  no  connection  with  the  legal  construc- 
tion of  the  deed,  and,  as  stated  in  the  exceptions,  could  not  work 
an  estoppel. 

Judgment  affirmed. 


PITTS  V.  BROWN.* 
Evidence, 

Extrioflic  evidence  is  not  ndmisAible  to  contradict,  add  to,  or  vary  a  written  instru- 
ment. TI1US,  in  ejectment,  where  plnintifl:,  in  sapimrt  of  his  title,  introduced  in  ev- 
idence a  deed  from  R.  to  Rh/us  V.,  and  a  deed  from  RusseilW  to  F.,  under  whom 
lie  claimed,  and  offered  evidence  that  Rufus  V.  and  Russell  V.  were  the  same  per- 
Kon,  that  the  name  Jii(8»t'U  V.  was  the  true  one,  and  that  the  insertion  of  the  name 
Rh/us  as  that  of  the  grantee  in  the  first-named  deed,  was  a  clerical  error,  it  was 
hcldy  that  the  evidence,  the  purpose  of  which  was,  in  legal  effect,  to  reform  the 
deed,  was  inadmissible. 

Ejectment  for  land  in  Maidstone,  known  as  lot  No.  64,  in  the 
second  division.  Plea,  the  general  issue,  and  trial  by  jury,  Sep- 
tember Term,  1873,  Ross,  J.,  presiding. 

'Decided  at  the  August  Term,  1875. 
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The  plaintiff,  to  prove  his  title  to  the  demanded  premises,  in- 
troduced evidence  of  a  land-tax  sale  thereof  by  William  Rich,  a 
former  collector  of  taxesjn  Maidstone,  which  gave  rise  to  several 
questions ;  but  as  thej  are  not  material  to  the  point  decided,  they 
are  not  stated.  He  also  introduced  in  evidence  a  deed  of  one  half 
of  said  land  from  said  Rich,  collector  as  aforesaid,  to  Rufus  Val- 
let,  of  Middlebury,  Vt.,  and  a  deed  from  Russell  Vallet,  of  said 
Middlebury,  to  Nathaniel  Foster,  from  whom  the  plaintiff  claimed 
to  have  derived  title.  The  defendant  objected  that  Russell  Vallet 
was  not  the  one  to  whom  Rich  sold  and  conveyed  ;  whereupon  the 
plaintiff  offered  to  show  that  the  grantee  in  the  first-named  deed 
and  the  grantor  in  the  second,  were  one  and  the  same  person, 
that  his  true  name  was  Russell  Vallet,  and  that  the  writing  of 
Rufus  in  the  tax  sale  and  deed  was  a  clerical  error ;  but  it  was 
excluded,  to  which  the  plaintiff  excepted.  The  defendant  claimed 
all  the  land  under  a  quit-claim  deed  thereof  from  one  Chandler. 

The  court  directed  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted. 

Henry  Heywood^  for  the  plaintiff,  cited  Alexander  v.  Wilmarth, 
2  Aik.  443  ;  Jackson  v.  Stanley^  10  Johns.  133  ;  Richmond  v. 
Woodward,  32  Vt.  833 ;  Boyce  v.  Bigelow  et  als.  29  Vt.  179 ;  1 
Phil.  Ev.  531. 

Ray,  J>rew  ^  Heywood,  for  the  defendant,  cited  Judevine  v. 
Jackson,  18  Vt.  470 ;  Langd  n  v  Poor,  20  Vt.  18  ;  Morse  v.  Car- 
penUr,  19  Vt.  613  ;  Wainwright  v.  Stratv  ^  Cunningham,  15  Vt. 
215  ;   Crawford  v.  Spencer,  8  Cush.  418. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  In  the  view  we  have  taken  of  this  case,  it  becomes 
unnecessary  to  consider  and  decide  the  question  made  upon  the 
trial  affecting  the  vialidity  of  the  vendue  sale  of  the  land  in  ques- 
tion by  the  collector,  William  Rich.  The  only  claim  of  title  made 
by  the  plaintiff  was  under  said  sale.  Conceding  that  said  sale 
was  legal  and  valid,  inasmuch  as  the  plaintiff  must  show  title  in 
himself  at   the  commencement  of  the  suit,   unless  the  evidence 


88  ESSEX  COUNTY, 


Pitts  V.  Brown. 


offered  by  him  to  show  that  the  Rufus  Vallet  who  is  named  as  the 
person  to  whom  the  collector  sold  the  land,  and  who  is  named  as 
the  grantee  in  his  deed,  was  in  fact  Russell  Yallet,  and  that  writ- 
ing the  name  Rufus  in  said  sale  and  deed,  was  a  clerical  error, 
the  plaiutifif  fails  to  show  any  such  title  to  the  land  described  in 
his  declaration  as  would  entitle  him  to  recover.  We  think  the  \ 
evidence  was  not  admissible.  The  object  and  purpose  of  the  evi- 
dence would  be,  in  its  legal  effect,  to  reform  the  deed,  and  that 
is  not  allowable  in  a  court  of  law.  There  is  no  ambiguity  appar- 
ent upon  the  face  of  the  deed.  Where  a  latent  ambiguity  exists, 
it  is  sometimes  allowable  to  explain  it  by  parol ;  as,  in  the  case  of 
a  will,  to  ascertain  the  person,  where  there  are  two  of  the  same 
name.  Lord  Cheyney'%  Oase^  5  Co.  68  a  ;  Ulrick  v.  Litchfield^  2 
Atk.  372 ;  Parsons  v.  Parsons^  1  Vcs  266 ;  Thomas  v.  Thomas^ 
6  Term,  671.  And  a  grant  may  be  good  though  the  grantee *s 
name  of  baptism  be  mistaken  ;  Cuke  Litt.  3a;  as,  where  lands 
were  given  to  Robert,  Earl  of  Pembroke,  when  his  name  was 
Henry,  the  grant  was  held  good,  because  there  could  be  but  one 
of  that  name  and  dignity.  The  old  rule  was,  that  in  the  case  of 
^  deeds  or  grants,  an  omission  or  mistake  of  the  Christian  name  of 
the  grantee,  rendered  the  grant  void.  The  exceptions  to  that 
rule  were,  when,  from  the  deed  or  grant  with  the  aid  of  extrinsic  i 
evidence,  it  could  be  ascertained  with  certainty  what  was  meant^l 
or  intended  ;  and  in  this  class  of  cases,  resort  must  be  had  to  a~\ 
court  of  equity  for  a  reformation  of  the  deed  or  grant.  Butler  v. 
Gale^  27  Vt.  739,  was  an  action  of  covenant.  The  deed  from  the 
defendant  to  the  plaintiff  conveyed  the  north  half  of  a  certain  lot 
of  land,  and  contained  the  usual  covenants  of  seisin  and  against 
incumbrances.  One  of  the  breaches  alleged  was,  that  the  de- 
fendant was  not  seised  of  the  whole  of  the  north  half  of  said  lot. 
The  defendant  was  permitted  in  the  County  Court  to  show  by  pa- 
rol, that  the  lot  of  which  this  was  a  part,  was  divided  by  the  own- 
ers, about  the  year  1800,*  and  that  by  that  division  the  grantee 
of  the  defendant  took  that  portion  of  the  lot  occupied  by  him  at 
the  date  of  his  deed  to  the  defendant ;  that  the  line  of  division  was 
indicated  by  a  fence,  and  had  always  been  aquiesccd  in  by  the 
owners ;  and  that  all  this  was  known  to  the  plaintiff  at  the  time 
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he  took  his  deed.  Bedfield,  G.  J.,  in  the  opinion  given  by  him, 
says,  that  the  term  one  half^  is  as  definite  as  the  whole  ;  and  it 
could  be  scarcely  contended  that  if  by  mistake  the  deed  had  been 
of  the  whole  lot,  parol  proof  could  be  received  to  prove  that  but 
one  half  was  intended  to  be  conveyed.  Under  the  elementary 
rule  of  evidence,  that  parol  evidence  is  not  admissible  to  contra- 
dict, vary,  or  add  to  a  deed,  it  has  been  held  that  parol  evidence  was 
not  admissible  to  show  that  by  mistake  one  tract  was  inserted  in 
a  deed  instead  of  another ;  Bell  v.  Moore^  6  N.  H.  205  ;  nor  that 
a  straight  line  called  for  was  intended  to  be  a  curved  line  ;  Alleti 
V.  Kinfff  hury^  16  Pick.  235  ;  and  that  such  evidence  is  not  ad- 
missible to  show  that  the  person  described  as  grantee  was  not  the 
one  intended.  Milling  v.  Oranfield^  1  McCord,  362.  The  appli- 
cation of  the  principle  which  excludes  such  evidence  to  aflfcot  the 
subject-matter  of  the  deed  or  grant,  would  exclude  it  when  offered 
to  vary  or  change  the  names  of  the  parties  to  the  deed  or  grant. 
Judgment  affirmed. 
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batchelder  v.  frank. 

Malicious  Attachment.       Property  ^Exempt  from  Attachment. 

Officer, 

The  declaration  alleged  that  defendant,  "  malidonBly  intending  to  injure  and  oppress 
the  plaintiff,  and  canse  the  waste,  loss,  and  destruction  of  his  property/'  sued  out  a 
writ  of  attachment  and  delivered  it  to  a  sheriff  who  thereupon,  pursuant  to  plain- 
tiff's instructions,  attached  all  the  goods  in  defendant's  restaurant,  including  a 
great  quantity  of  fruit,  oysters,  pies,  and  other  perishable  property  exempt  from 
attachment,  refused  to  take  good  and  responsible  receiptors  therefor  that  were  offered, 
closed  the  restaurant,  and  excluded  the  plaintiff  therefrom  for  the  space  of  twelve 
hours,  whereby,  &c  Held,  upon  general  demurrer,  that  it  was  to  be  assumed  that 
defendant  sued  out  the  writ  for  the  purpose  of  collecting  a  just  debt,  and  that  if  he 
did,  he  had  a  lawful  right  to  attach  property ;  that  as  the  property  attached  was 
merchandise  kept  for  sale  whereof  to  make  gain,  it  was  not  exempt  from  attach- 
ment; that  its  being  perishable  was  no  ground  for  its  exemption;  that  the  officer 
was  not  required  by  law  to  take  a  receipt  for  property  attached,  and  that  it  was  not 
unlawful  for  defendant  to  instruct  him  to  take  none;  that  the  shutting  of  the  res- 
taurant and  excluding  of  phtintiff  were  not,  as  matter  of  law,  an  actionable  wrong; 
and  that  defendant's  malicious  intention  was  no  ground  of  action. 
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Case  for  maliciously  praying  out  a  writ  of  attachment.  The 
declaration  alleged  ''  that  on,  &c.,  the  defendant,  maliciously  in- 
tending to  injure  and  oppress  the  plaintiff,  and  cause  the  waste, 
loss,  and  destruction  of  his  property,  prayed  out  a  writ  of  attach- 
ment, returnable,  <&c.,  and  delivered  the  same  to  William  H. 
Preston,  sheriff,  &c.,  with  instructions  tQ  attach  all  the  goods  in 
the  plaintiff's  store,  restaurant,  eating-saloon  and  fruit-store,  in, 
<&c.,  and  not  to  take  any  receiptor  for  the  same,  but  to  shut  his 
said  restaurant  and  fruitrstore,  and  exclude  the  plaintiff  therefrom ; 
and  that  said  Preston,  pursuant  to  said  instructions,  did  attach  the 
contents,  being  all  the  goods  and  fruit  in  the  said  restaurant  of 
the  plaintiff,  of  the  value  of  two  thousand  dollars,  including  six 
hundred  oranges,  five  hundred  lemons,  one  thousand  bananas,  five 
gallons  of  oysters,  one  crate  of  tomatoes,  five  apple  and  meat 
pies,  perishable  property,  not  attachable  by  law,  of  the  value  of 
two  hundred  apd  twenty-five  dollars  ;  and  though  the  plaintiff  was 
then  and  there  willing  and  offered  the  said  Preston  to  furnish  him 
good  and  responsible  receiptors  for  all  of  said  property  at  its  full 
value,  yet  the  said  Preston,  in  furtherance  of  the  design  and  pur- 
pose of  the  defendant  to  harrass  and  oppress  the  plaintiff  by  the 
abuse  and  color  of  legal  process,  refused  to  take  a  receipt  Tor  said 
property,  and  closed  said  restaurant,  and  excluded  the  plaintiff 
therefrom  for  the  space  of  twelve  hours,  and  thereby  compelled 
the  plaintiff  at  great  expense,  to  wit,  thirty  dollars,  to  replevy 
said  property  so  attached  as  aforesaid,  to  the  great  harm  and  in- 
convenience of  the  plaintiff." 

To  this  declaration  there  was  a  general  demurrer.  The  court, 
at  the  June  Term,  1876,  Ross,  J.,  presiding,  adjudged  the  decla- 
ration insufficient,  and  sustained  the  demurrer ;  to  which  the  plain- 
tiff excepted. 

71  Bartletty  for  the  plaintiff. 

H.  C.  Bates^  for  the  defendant,  cited  Unas  v.  Brown^  1  D.  Chip. 
280  ;  Crocker  v.  Spencer,  2  D.  Chip.  68  ;  Leavitt  v.  Metcalf,  2  Vt. 
342 ;  KUboum  v.  Lemming^  2  Vt.  404 ;  Spooner  v.  Fletcher,  8  Vt. 
133 ;  Try  v.  Canfield,  4  Vt.  9 ;  Hart  v.  Hyde,  5  Vt.  328 ;  Leavitt  v. 


92  CALEDONIA  COUNTY, 


Batchelder  v.  Frank. 


Holbrooke  5  Vt.  405  ;  Dow  v.  Smith,  7  Vt.  465 ;  Humphrey  v.  Doug- 
lasSy  1 1  Vt.  22 ;  Dean  v.  Bailey,  12  Vt.  142 ;  Lyon  v.  Rood,  12 
Vt.  2S3  ;  Paul  v.  /SZa^on  ef  als  22  Vt.  23  ;  South  Royalton  Banky 
V.  aSw/oZA  Bank,  27  Vt.  505  ;  Chatfield  v.  TFi7«<m,  28  Vt.  49 ;  Wake- 
field V.  Fairman,  44  Vt.  339  ;  Denny  v.  TFarr^n,  16  Mass.  420  ; 
Gordon  v.  Jenney,  16  Mass.  465. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  to  be  inferred  from  the  declaration,  that  the 
defendant  sued  out  the  writ  named  therein,  for  the  substantial 
purpose  of  collecting  a  just  debt  against  the  plaintiff,  inasmuch 
as  nothing  to  the  contrary  is  averred  or  intimated  in  the  declara- 
tion. This  being  so,  it  was  defendant's  lawful  right  to  attach 
property  upon  said  writ.  Property  was  attached  on  it,  and  with 
due  formality,  for  aught  that  appears.  So  far  no  legal  right 
of  the  plaintiff  was  violated. 

« 

I.  The  burden  of  the  address  made  to  the  court  in  behalf  of 
the  plaintiff  is,  that  the  property  named  was  not  attachable.  It 
is  a  full  answer  to  this  claim,  that  all  that  was  attached  was  mer- 
chandize in  a  store,  and  kept  for  sale  as  merchandize,  whereof 
to  make  gain  and  profit.  It  is  conceded  that  no  article  of  the 
property  is  specifically  named  in  the  statute  of  exemption.  Cer- 
tainly the  exemption  claimed  is  not  within  the  spirit  and  purpose 
of  the  statute.  Such  articles  could  be  regarded  as  within  the 
operation  of  the  statute  only  when  procured  and  held  to  be  used 
for  food  in  the  owner's  family.  When  owned  and  kept  for  trade 
and  profit,  they  are  no  more  exempt,  nor  is  there  more  or  differ- 
ent reason  why  they  should  be,  than  any  other  kinds  of  chattels 
when  owned  and  kept  for  the  same  purpose. 

II.  That  they  were  perishable  is  no  ground  for  exemption 
known  to  the  statute  or  to  any  other  law.  The  statute  makes 
provision  in  respect  to  perishable  property  when  attached.  If 
some  such  articles  might  perish  before  they  could  be  disposed  of 
under  the  statute,  there  may  seem  to  be  a  deficiency  in  the  law  in 
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that  respect.     But  in  this  case,  damage  on  that  score  was  fore- 
stalled by  a  judicious  use  of  replevin. 

III.  The  law  does  not  require  the  ofiScer  to  take  a  receipt  for 
property  attached  ;  nor  is  his  taking  one  an  official  act,  as  was 
said  by  Skinner,  C.  J.,  1  Aik.  264.  Such  has  always  been  the 
idea  of  the  profession  and  of  the  courts.  It  was  not,  theo^  unlaw- 
ful for  the  officer  not  to  take  a  receipt,  nor  was  it  unlawful  for  the 
defendant  to  give  the  alleged  instructions  to  the  officer  in  that  be- 
half. Whether  the  officer  will  or  will  not  take  a  receipt,  is  not 
the  exercise  of  official  function,  but  is  determined  by  him  on  per- 
sonal reasons,  in  view  of  all  that  appertains  to  the  subject;  and 
those  reasons  are  not  amenable  to  judicial  inquiry  as  between 
him  and  the  party  whose  receipt  he  declines  to  take.  He  is  but 
doing  his  official  duty  in  taking  the  property  and  holding  the  cus- 
tody of  it  by  his  own  hand,  until  such  custody  is  divested  by 
modes  and  means  provided  by  the  same  law  that  entitles  him  to 
take  the  custody  in  the  first  instance.  He  is  not  required  by  any 
law  to  let  some  oue  become  the  keeper  of  it  for  him,  and  at  his  own 
risk,  as  it  would  be,  so  far  as  his  liability  to  the  parties  entitled 
under  the  attachment  is  concerned.  In  this  case,  custody  of  the 
property  was  taken  from  the  attaching  officer  by  the  means  pro- 
vided by  law  in  that  behalf,  and  by  the  only  means  to  which  it  was 
his  legal  duty  to  yield,  with  reference  to  the  property  attached  by 
him,  as  this  was. 

IV.  It  cannot  be  assumed  as  matter  of  law,  that  the  alleged 
closing  of  the  restaurant,  and  the  excluding  of  thef)laintifr  from  it, 
was  an  actionable  wrong  against  the  plaintiff.  Perry  v.  Can-, 
42  Vt.  50.  Whether  so  or  not,  would  depend  on  the  special  cir- 
cumstances, making  it  reasonably  necessary  or  not,  in  order  to 
the  making  of  a  proper  attachment.  Nothing  is  shown  in  this  re- 
spect^ and  the  presumption  is,  omnia  rede  acta  by  the  officer. 

V.  All  these  things  being  so,  of  course  the  maliciously  intend- 
ing to  injure  and  oppress  the  plaintiff,  &c.,  where  nothing  unlaw- 
ful, and  only  what  was  lawful,  was  done  in  effectuation  of  such 
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intention,  would  not  be  the  ground  of  a  suit,  as  is  shown  by  many 
cases.  See  So,  Roy  alt  on  Bank  v.  Suffolk  Bank^  27  Vt.  507 ; 
Wakefield  v.  Fairman^  41  Vt.  339  ;  Brothers  v.  Morris^  Windsor 
County  Supreme  Court,  February  Term,  1877,  and  other  cases 
passim. 

Judgment  affirmed. 


KNAPP  V  FISHER. 
Revocation  of  Reference.     Evidence.     New  Trial. 

An  entry  npon  the  clerk's  docket  by  the  attorney  of  one  of  the  parties,  that  '^referenoe 
revoked  June  7,  1875,  before  any  report  was  filed,"  is  no  evidence  of  a  revocation. 

After  a  reference,  agreed  upon,  has  become  a  rule  of  court,  until  the  nile  is  dischaiiged, 
or  expires  by  its  own  limitation,  it  is  not  competent  for  either  party  to  revoke  it. 

In  ejectment,  plaintiff's  west  line  was  in  dispute.  Said  line  was  not  an  original  lot 
line,  but  an  old  division  line  between  parcels  of  a  lot,  which  had  been  occupied  by 
the  parties  and  their  respective  grantors  for  more  than  forty  yearn.  Plaintiff 
claimed  on  trial  before  referees,  that  a  slash-fence  that  had  been  for  many  yean 
the  actual  division  line  between  the  iiarties,  was  built  in  its  location  for  convenience, 
and  mutually  understood  to  be  several  rods  east  of  the  true  division  line,  while  d^* 
fendant  claimed  that  his  northeast  corner  was  near  said  fence.  On  petition  by 
plaintift  for  a  new  trial  on  the  ground  of  surprise  at  defendant's  claim,  it  wan  held 
that,  it  being  obvious  that  the  line  of  occupation  for  so  long  a  time,  in  the  absence 
of  any  fixed  monuments,  and,  apparently;  the  true  line,  would  be  very  important 
evidence  in  determining  the  case,  and  the  burden  devolving  on  the  plaintiff  to 
overcome  the  force  of  such  evidence,  he  should  have  been  prepared  to  meet  it,  and 
a  new  tiyal  was  refused ;  and  more  especially,  as  it  did  not  appear  that  plaintiff  was 
denied  opportunity  and  reasonable  time  to  meet  it 

Ejectment.  The  case  was  referred  by  agreement  of  parties. 
After  hearing  before  the  referees,  but  before  report  filed,  plain- 
tifiTs  attorney  made  the  following  entry  on  the  clerk's  docket : 
"  Reference  revoked  June  7,  1875,  before  any  report  was  filed. 
George  W.  Cahoon,  attorney  for  plaintiff."  The  report  was  filed 
June  26,  1875.  Plaintiff  claimed  that  no  judgment  should  be 
rendered  on  the  report,  because  she  had  revoked  the  reference;  and 
as  proof  of  such  revocation,  she  relied  solely  upon  said  entry. 
But  the  court,  at  the  December  Term,  1875,  accepted  the  report 
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and  rendered  judgment  thereon  for  the  defendant ;  to  which  the 
plaintiff  excepted. 

The  plaintiff  brought  petition  for  a  new  trial  on  the  ground  of 
surprise  and  newly  discovered  evidence.  The  case  made  thereby 
sufficiently  appears  from  the  opinion.  Defendant  pleaded  in  bar 
that  plaintiff  had  filed  a  motion  for  new  trial  in  the  County  Court, 
on  the  ground  of  newly  discovered  evidence ;  that  testimony  was 
taken  and  a  trial  had  upon  the  merits  of  said  motion,  and  the 
motion  overruled. 

George  W.  Cahoon^  for  plaintiff. 

Bdden  ^  Ide^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  ejectment ;  referred  by  agreement 
to  certain  referees  named  ;  report  for  the  defendant,  and  judgment 
thereon  for  the  defendant.  After  the  referees  had  heard  the  case 
and  made  their  report,  but  before  it  was  filed,  George  W.  Cahoon 
wrote  on  the  clerk's  docket  these  words :  "Reference  revoked 
June  7, 1875,  before  any  report  was  filed.  George  W.  Cahoon, 
attorney  for  plaintiff." 

The  exceptions  state  that  there  was  no  other  evidence  of  the 
fact  of  such  revocation,  or  of  notice  thereof  to  the  referees,  before 
the  report  was  filed,  than  the  docket  itself.  This  written  state- 
ment of  Mr.  Cahoon,  that  the  reference  had  been  revoked,  is  not 
evidence  of  the/a<?^  of  revocation.  Mr.  Cahoon,  doubtless,  would 
not  make  a  statement  that  he  did  not  believe  to  be  true,  but  this 
statement  is  not  sworn  evidence,  and  proves  nothing.  The  docket 
is  a  book  for  the  official  use  of  the  clerk,  to  keep  therein  entries 
of  the  orders,  decrees,  and  judgments  of  the  court,  and  should  be 
kept  strictly  for  that  purpose.  It  is  not  a  bulletin-board  for  the 
use  of  any  one  about  court,  whereon  to  post  their  notices.  The 
docket  shows  no  revocation  in  fact,  and  no  notice  of  a  revocation 
to  the  referees.  If  such  entry  on  the  docket  were  to  be  construed 
as  notice  to  the  parties  of  record,  it  was  not  to  the  referees. 
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II.  After  a  reference,  agreed  upon,  has  become  a  rule  of  court, 
until  the  rule  is  discharged,  or  expires  by  its  own  limitation,  it  is 
not  competent  for  either  party  to  revoke  it.  The  parties  have  a 
right  to  a  jury  trial ;  but  they  may  waive  that  right,  and  do  so 
when  they  mutually  enter  into  a  rule  to  try  their  case  by  the 
court  or  by  referees.  Howard  v.  Conro^  2  Vt.  492  ;  Rice  v.  Clarke 
8  Vt.  107 ;  Cald.  Arb.  77-8,  and  note ;  Haskell  v.  Whitney,  12 
Mass.  47. 

In  England,  references  of  pending  cases  by  agreement  of  parties 
to  arbitrators,  were  formerly  regarded,  like  other  arbitrations,  as 
a  contract  of  the  parties.  The  mode  of  enforcing  the  award  was 
by  attachment  only,  unless  at  nisi  priua,  when  a  verdict  is  taken, 
and  made  to  conform  to  the  report ;  and,  in  that  case,  the  judg- 
ment is  upon  the  verdict.  But  here,  when  the  parties  agree  to  a 
reference,  and  that  is  made  a  rule  of  court,  it  becomes  the  substi- 
tuted method  of  trying  the  case,  and  irrevocable,  and  judgment 
is  formally  entered  on  the  report,  as,  otherwise,  it  would  be 
upon  a  verdict.     The  plaintiff  can  take  nothing  by  his  exceptions. 

III.  The  petition  for  new  trial  is  based  upon  surprise  at  the 
course  of  the  defendant  before  the  referees,  and  upon  newly- 
discovered  evidence.  The  plaintiff's  west  line  was  in  controversy. 
This  line  was  not  made  on  the  original  settlement  of  the  town, 
but  was  a  division  line  between  the  fractions  of  a  lot,  and  made  a 
half-century  since.  The  parties  and  their  grantors  have  occupied 
their  respective  parcels  for  more  than  forty  years.  The  defend- 
ant claims  that  his  northeast  corner  is  near  the  slash-fence, 
which  for  many  years  has  been  the  actual  division  between  the 
parties.  The  plaintiff  claims  that  this  slash-fence  was  built  for 
convenience.,  and  mutually  understood  to  be  several  rods  east  of 
the  true  line.  It  is  obvious  that  an  intelligent  party  or  counsel 
would  consider  that  the  line  of  occupation  for  so  long  a  time,  in 
the  absence  of  any  fixed  monuments,  and,  apparently,  the  con- 
ceded line,  would  be  very  important  evidence  in  the  determina- 
tion of  the  case.  Apparently  it  would  be  conclusive,  and  (Jie 
burden  would  be  cast  upon  the  plaintiff  to  do  away  with  the  great 
natural  force  of  such  evidence.     The  plaintiff  should  have  been 
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prepared  to  meet  that  evidence.  Besides,  the  case  does  not  show 
that  the  referees  denied  opportunity  to  the  plaintiff,  and  reasona- 
ble time,  to  meet  defendant's  evidence.  It  would  be  a  dangerous 
precedent,  to  grant  a  new  trial  in  a  case  thus  tried,  on  the  ground 
of  surprise.  The  newly-discovered  evidence  is  cumulative  and 
inconclusive. 

There  are  several  questions  that  have  been  discussed  at  the 
bar  that  the  case  does  not  require  us  to  decide.  The  testimony 
would  indicate  that  the  very  question  raised  on  this  petition  was 
fully  heard  in  County  Court  on  proof  and  argument  of  counsel, 
and  the  new  trial  asked  for  was  denied.  From  the  testimony  of 
Mr.  Ide,  it  would  seem  that  the  case  was  heard  and  decided  on 
its  merits.  If  this  were  so,  in  analogy  to  the  conclusiveness  of 
decrees  and  judgments  in  ordinary  judicial  proceedings,  the  plain- 
tiff ought  to  be  barred  from  further  prosecution  of  this  petition. 
This  question  was  not  discussed  nor  decided  by  the  court;  but 
I  deem  it  proper  to  enter  a  caveat  against  such  duplicate  proceed- 
ings becoming  a  general  rule  of  practice.  There  is  about  this 
case  some  grounds  of  suspicion  that  the  plaintiff  may  have  suffered 
wrong.  One  set  of  arbitrators  bad  made  an  award  in  favor  of 
the  plaintiff,  but  before  it  was  published,  the  defendant  revoked 
their  authority.  And  the  plaintiff  makes  an  unavailing  effort  to 
revoke  the  authority  of  these  referees.  It  is  evident  that  men  of 
ordinarily  good  judgment  are  wide  apart  as  to  the  merits  of  this 
controversy.  But  upon  the  proofs  and  the  papers  submitted  to 
the  court,  there  seems  but  one  proper  judicial  course. 

The  petition  for  new  trial  is  dismissed,  but  without  cost ;  and 
the  judgment  of  the  County  Court  is  affirmed. 
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ROLLINS  V.  CLEMENT. 
Absent  Defendant.    Continuance  far  Notice.    Oen.  Sts.  e.  81.  8.  50. 

To  oontinae  for  notice  under  s,  50,  c.  31,  of  the  Gen.  Sts.,  is  the  imperative  daty  of 
the  juBtice;  and  if  it  be  not  done,  the  judgment  may  be  let  aside  by  audita  quertku 

Audita  Querela  to  set  aside  a  judgment  of  a  jastioo  of  the 
peace.  Plea,  not  guilty,  and  trial  by  the  court,  December  Term, 
1876,  Boss,  J.,  presiding. 

It  appeared  that  on  November  11, 1878,  the  defendant  brought 
assumpsit  against  the  plaintiff,  returnable  before  a  justice  of  the 
peace  on  November  28,  summoning  Thomas  Richards  as  trustee,  and 
setting  up  plaintiff  as  resident  of  Massachusetts ;  that  service  was 
made  by  delivering  to  the  trustee  a  copy  of  the  writ,  and  leaving 
with  him  a  copy  for  the  plaintiff,  who  was,  in  fact,  then  resident  out 
of  the  state  ;  that  on  the  return  day  of  the  writ,  plaintiff  being  still 
resident  out  of  the  state,  and  having  no  notice  of  the  pendency  of 
the  suit,  the  justice,  without  notice  being  proved  or  continuing  the 
caKe  for  notice,  rendered  judgment  against  the  plaintiff  by  default, 
and  adjudged  the  trustee  liable ;  and  that,  on  November  20, 1874, 
the  justice  issued  execution  on  the  judgment  against  the  trustee, 
to  which  was  attached  a  recognizance  for  review  of  that  date,  en- 
tered into  by  the  defendant  and  one  Damon  at  some  time  of  which 
there  was  no  evidence  except  upon  the  face  of  the  recognizance 
itself. 

The  defendant  claimed  that  although  there  was  no  continuance 
for  notice,  yet,  as  the  plaintiff  had  a  remedy  on  the  recognizance, 
audita  querela  would  not  lie.  But  the  court  held  that  all  the  re- 
quirements of  the  statute  should  have  been  complied  with,  and 
rendered  judgment  for  the  plaintiff,  setting  aside  the  judgment  of 
the  justice ;  to  which  the  defendant  excepted. 

M.  Montgomery^  for  the  defendant,  cited  Mayee  v.  Blanehardj 
4  Vt.  210  ;  Walker  v.  Briggs,  11  Vt.  84  ;  2  Stark.  Ev.  935  ;  Lam- 
son  V.  Bradley^  42  Vt.  165 ;  Titlemore  v.   Wainwrightj  16  Vt. 
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173  ;  JS^ear  v.  Flint,  17  Vt.  497  ;  Dodge  v.  Huhhell,  1  Vt.  491 ; 
WeekB  V.  Lawrence,  1  Vt.  483  ;  Little  v.  Cook,  1  Aik.  363  ;  Mar- 
vin V.  Wilkine,  1  Aik.  107 ;  Alexander  v.  AhhoU,  21  Vt.  476 ; 
WhitiKy  et  al.  V.  Silver,  22  Vt.  634 ;  Stevens  v.  Fisher,  80  Vt. 
200 ;  Steams  et  al.  v.  Wrisley,  30  Vt.  661 ;  Aldrieh  v.  5o»tf<e, 
83  Vt.  202 ;  Braynard  et  al  v.  Burpee,  27  Vt.  616 ;  Herriman 
V.  Swift,  81  Vt.  885  ;  BradUh  v.  Redway,  86  Vt.  424  ;  /Sii^tow* 
V.  2irrrrfZ,  10  Vt.  87. 

L.  D.  Hathaway,  for  the  plaintiff,  cited  Marvin  v.  Wilkvns,  1 
Aik.  107  ;  Kidder  v.  Hadley,  25  Vt.  544 ;  ift^arw*  v.  Wrisley^ 
30  Vt.  661 ;  Alexander  v.  ^ft6o«,  21  Vt.  476  ;  Stone  v.  Seaver^ 
6  Vt.  549 ;  Eastman  ^  Paige  v.  Fato^wan,  26  Vt.  494  ;  Stevens 
V.  Fisher,  80  Yt.  200. 

• 

The  opinion  of  the  Court  was  delivered  by 

Rbdfield,  J.  This  is  audita  querela  to  set  aside  a  justice's 
judgment.  In  that  suit  the  writ  was  not  served  on  the  defendant. 
He  was  set  up  in  the  writ  as  resident  of  Massachusetts,  and  a 
copy  of  the  writ  was  left  with  the  trustee  for  him.  The  cause 
was  not  continued  for  notice,  as  required  by  statute,  and  he  had 
no  notice  in  fact  until  long  after  the  return  day  of  the  writ.  It 
is  claimed  that  a  proper  recognizance  for  review  was  entered  into 
before  execution  was  issued  against  the  trustee.  The  court  ad- 
judged that  all  the  requirements  of  the  statute  must  be  complied 
with  before  execution  could  issue  against  the  property  of  the 
absent  debtor,  and  for  this,  error  is  assigned.  The  leading  case  of 
Marvin  v.  Wilkins,  1  Aik.  107,  decides  that  this  writ  is  the  proper 
remedy  where  there  is  no  personal  service,  and  the  defendant  was 
out  of  the  state  at  the  time  the  action  was  commenced,  and  the 
provision  of  the  statute  is  not, complied  with.  The  court  say: 
'^  If  it  does  not  appear  by  the  oflBcer's  return  that  the  defendant 
has  personal  notice  of  the  suit,  the  plaintiff  should  prove  notice 
before  he  takes  default,  or  else  have  the  cause  continued  as 
directed  by  the  statute."  The  statute  is  mandatory  as  to  the  con- 
tinuance ;  and  the  justice  may,  in  his  discretion,  continue  the  case 
a  second  time,  for  notice.    It  is  a  fundamental  axiom  of  jurispru- 
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dence,  that  no  valid  judgment  can  be  rendered  against  the  person 
of  a  defendant,  without  notice  and  the  opportunity  to  meet  and 
contest  the  claim.  The  Legislature  may  declare  the  method  of 
serving  process,  and  what  shall  be  deemed  legal  presumptive  no- 
tice to  a  defendant.  It  may  direct  that  a  certified  copy  of  the 
process  be  left  at  defendant's  '^  last  and  usual  place  of  abode," 
or  ^'  with  the  person  summoned  as  trustee  in  the  suit,"  or  ^^  with 
his  agent,"  or  there  may  be  notice  '^  by  publication,"  or  a  case 
may  be  ''  continued  for  notice."  But  in  all  cases  statutory  re- 
quirements must  be  complied  with,  or  there  has  been  no  service  of 
the  process.  In  the  case  of  Kidder  v.  Hadley^  25  Vt.  544,  it 
appeared  that  defendant  was  out  of  the  state,  had  no  notice  io 
fact,  and  the  case  was  not  continued  for  notice,  nor  recognizance 
taken  for  review,  and  Isham,  J.,  in  giving  the  .opinion  of  the 
court,  says  :  "  The  fact  that  such  notice  was  given  must  appear 
in  the  justice's  record,  otherwise,  the  judgment  will  be  vacated, 
unless  recognizance  for  review  was  tdkeny  From  this  it  might  be 
inferred  that  the  court  held  that  in  such  case,  if  the  cause  was 
not  '^  continued  for  notice,"  still,  if  there  were  recognizance  for 
review,  such  defect  of  service  was  cured,  and  the  judgment  could 
not  be  vacated  by  audita  querela.  But  the  case  called  for  no 
such  discrimination,  as  there  was  neither  continuance  for  notice 
nor  recognizance  for  review.  In  Eastman  ^  Paige  v.  Waterman^ 
26  Yt.  499,*  the  same  learned  judge  says :  ^'  If  notice  has  not 
been  given,  the  justice,  aifter  the  first  continuance ^  may  render 
judgment  by  default,"  and,  by  necessary  implication,  affirms  that 
without  such  continuance,  no  legal  judgment  could  be  rendered. 
In  Stevens  v.  Fisher^  30  Yt.  200,  the  justice  continued  the  case 
for  notice,  but  for  a  single  day.  Bennett,  J.,  in  the  opinion  of 
the  court,  says :  '^  In  this  case  the  justice  continued  the  cause 
once,  upon  the  ground  that  the  defendant  was  out  of  the  state, 
and  because  he  had  had  no  notice  of  the  suit,  and  we  do  not 
see  but  what  the  statute  was,  in  form,  complied  with  so  as  to 
render  the  judgment  valid  until  reversed  on  writ  of  review. 
The  first  section  of  the  statute  requires  the  justice  to  continue 
the  action  for  a  time  not  exceeding  one  month.  This  is  imperative 
upon  the  justice.    A  second  continuance  was  within  his  discretion." 
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And  in  reply  to  the  argument  that  the  proceedings  were  fraudu- 
lent, the  learned  judge  continues :  '^  It  does  not  seem  to  be  such 
a  continuance  as  was  well  calculated  to  subserve  the  ends  of  the 
statute ;  but  this  was  a  matter  within  the  cognizance  of  the  jus- 
tice, and  cannot,  upon  the  face  of  the  record,  invalidate  the 
judgment." 

The  statute  has  made  the  continuance  for  notice  an  '^  imperor 
tive  duty  on  the  justice,"  in  order  to  obtain  jurisdiction  over  the 
property  of  an  absent  debtor ;  and  we  think,  if  that  ''  impera- 
tive "  and  mandatory  requirement  of  the  statute  is  not  complied 
with,  the  judgment  is  invalid,  and  may  be  set  aside  by  audita 
querela. 

Judgment  affirmed. 


STATE  V.  BENJAMIN.* 
Indictment.     Intoxicating  Liquor.     Qen.  Sts.  c.  94,  %.  44. 

An  indictment  under  b.  44,  c.  94,  of  the  Gen.  Sts.,  alleged  that  the  respondent  did 
knowingly  aid  a  person  named,  in  procnring  intoxicating  liquor  to  be  disposed  of 
for  other  purposes  than  those  recognized  as  lawful  by  the  laws  of  the  state.  Held 
bad  on  demurrer,  for  not  stating  the  facts  claimed  to  constitute  the  crime,  and  for  not 
alleging  that  the  respondent  knew  that  the  liquor  was  to  be  disposed  of  for  an  un- 
lawful purpose,  and  for  not  alleging  what  that  purpose  was. 

Indictment  under  s.  44,  c.  94,  of  the  Gen.  Sts.,  for  knowingly 
aiding  in  procuring  intoxicating  liquor  to  be  disposed  of  for  ille- 
gal purposes.  The  indictment  alleged  that  the  respondent  at,  &c. 
on,  &c.,  ^'  then  and  there  professing  to  act  as  an  agent  for  certain 
parties  without  the  state  of  Vermont  unknown  to  the  grand  jurors, 
knowingly  did  aid  Stephen  R.  McGafifey,  of  Lyndon  aforesaid, 
in  procuring  intoxicating  liquor,  said  intoxicating  liquor  then  and 
there  to  be  disposed  of  for  other  purposes  than  those  recognized  as 
lawful  by  the  laws  of  Vermont,  and  said  Stephen  R.  McGaffey  then 
and  there  not  being  an  authorized  agent  for  the  sale  of  intoxicating 

*Decid6d  at  the  August  Term,  1874. 
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liqnor  in  the  state  of  Vermont."  There  was  a  demurrer  to  the 
indictment.  The  court  at  the  June  Term,  1874,  Ross,  J.,  pre- 
siding, overruled  the  demurrer,  pro  farma^  and  adjudged  the  in- 
dictment sufficient;  to  which  the  respondent  excepted.  The 
respondent  then  pleaded  guilty,  for  the  purpose  of  having  the  ques- 
tions raised  on  demurrer  disposed  of. 

L.  P.  Poland^  for  the  respondent. 

The  indictment  is  defective  in  not  alleging. any  scienter  by  the 
defendant  that  the  liquor  he  aided  in  procuring  was  to  be  dis- 
posed of  for  an  unlawful  purpose.  It  is  defective  also  in  not  stat- 
ing the  unlawful  purpose  to  which  the  liquor  was  intended  to  be 
put.  It  is  claimed  that  the  indictment  is  good  because  it  follows 
the  language  of  the  statute.  But  the  rule  of  construction  applied 
to  statutes  is  very  different  from  that  applied  to  indictments,  and 
the  disregard  of  criminal  precedents,  authorized  by  some  portions 
of  the  liquor  code,  does  not  apply  to  nor  affect  prosecutions  un- 
der this  section. 

Ulisha  May,  state's  attorney,  for  the  state. 

The  indictment  follows  the  statute.  Slate  v.  Little^  1  Vt.  831 ; 
State  V.  Vt.  Central  Railroad,  28  Vt.  588  ;  StaU  v.  Jones,  33 
Vt.  443  ;  StaU  v.  Cook,  38  Vt.  437  ;  State  v.  Stinson,  4  Zab.  478 ; 
Stat^  V.  O^Nealj  7  Ire.  251 ;  Commonwealth  v.  Roland,  12  Gray, 
132 ;  1  Bishop  Crim.  Law,  s.  360,  n.  2.  If  the  respondent  insists 
upon  greater  particularity  in  the  indictment  than  would  be  had 
by  following  the  words  of  the  statute,  he  must  show  that  from  the 
obvious  intention  of  the  Legislature  or  the  known  principles  of  the 
law,  the  case  falls  within  some  exception  to  the  general  rule. 
Whitney  v.  State^  14  Conn.  487.  This  is  not  like  an  indictment 
for  obtaining  goods  under  false  pretences.  State  v.  Keach,  40 
Vt.  113;  Archb.  Crim.  PL  &  Ev.  43.  The  statute  uses  the 
word  aid,  and  that  word  defines  the  crime,  and  is  itself  defined  by 
the  word  knowingly,  and  knowingly  supplies  the  place  of  a  positive 
averment  that  defendant  knew  the  facts  subsequently  stated-  1 
Bishop  Crim.  Proced.  ss.  265,  281,  n.  1. 
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The  opinion  of  the  conrt  was  delivered  by 

RoYCB,  J.  The  indictment  in  this  case  is  founded  on  s.  44,  c.  94, 
of  the  Gren.  Sts.  There  is  no  form  prescribed  by  the  statute  to  be 
used  in  prosecutions  under  this  section,  and  hence  the  suflBciency 
of  the  indictment  must  be  determined  by  the  rules  of  the  common 
law  applicable  to  the  subject.  The  object  of  an  indictment  is,  first, 
to  furnish  the  accused  with  such  a  description  of  the  charge 
against  him  as  will  enable  him  to  make  his  defence,  and  avail 
himself  of  his  conviction  or  acquittal  for  protection  against  a 
further  prosecution  for  the  same  charge  ;  and  second,  to  inform  the 
court  of  the  facts  alleged,  so  that  it  may  decide  whether  they  are 
sufficient  in  law  to  support  a  conviction,  if  one  should  be  had. 
For  this,  facts  are  to  be  stated,  not  conclusions  of  law.  A  crime 
is  made  up  of  acts  and  intent,  and  they  must  be  set  forth  in  the 
indictment  with  reasonable  particularity  of  time,  place,  and  cir- 
cumstances ;  and  the  accused  has  the  right  to  have  the  charge 
against  him  thus  stated,  in  order  that  he  may  decide  whether  he 
should  present  his  defence  by  motion  to  quash,  demurrer,  or  plea, 
and  that  the  court  may  determine  whether  the  facts  will  sustain 
the  indictment.  The  want  of  a  direct  allegation  of  anything 
material  in  the  description  of  the  substance,  nature,  or  manner  of 
the  crime,  cannot  be  supplied  by  any  intendment  or  implication 
whatsoever.  KingY,  Mc  Gregory  3  B.  &  P.  106.  And  while  it  is 
true  that  an  indictment  founded  upon  a  statute  must  follow  the 
words  of  the  statute,  and  state  all  the  circumstances  enumerated 
by  it  in  defining  the  offence,  it  frequently  happens  that  such  a  de- 
scriptioD  is  not  in  itself  suf&cieutly  minute  and  specific.  In  Rex 
▼.  Sparling^  1  Str.  497,  the  respondent  was  tried  upon  an  infor- 
mation charging  that  he  did  profanely  swear  fifty-four  oaths, 
and  profanely  curse  one  hundred  and  sixty  curses,  contra  formam 
ntaluti;  and  the  witness  being  sworn,  did  depose  that  the  re- 
spondent swore  fifty-four  oaths  and  one  hundred  and  sixty  curses, 
and  the  justice  adjudged  him  guilty  of  the  premises.  Upon  a 
motion  to  quash  the  conviction,  the  court  of  King's  Bench  held 
the  conviction  naught,  because  the  oaths  and  curses  were  not  set 
forth,  and  say,  that  what  is  a  profane  oath  or  curse  is  matter  of 
law,  and  that  it  is  a  matter  of  great  dispute  among  the  learned, 
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what  are  oaths,  and  what  curses.  And  in  indictments  founded 
upon  the  English  statutes  against  obtaining  money  or  goods  by 
false  tokens  or  false  pretences,  it  has  always  been  held  to  be  nec- 
essary to  specify  in  the  indictment  the  false  pretences,  false  tokens, 
or  other  means  by  which  the  offence  has  been  committed.  4  Oo- 
myn  Dig.  687.  In  State  v.  Keach  et  ah,  40  Vt.  113,  the  indict- 
ment was  for  a  conspiracy  to  defraud  by  the  use  of  divers  false 
pretences  and  subtle  means  and  devices.  The  court  held  that  the 
means  by  which  the  purpose  to  defraud  was  to  be  effected  must 
be  set  forth,  that  it  might  be  seen  that  it  was  a  conspiracy  to 
effect  the  proposed  object  by  illegal  means.  We  have  a  statute 
which  makes  it  penal  to  break  open,  or  to  counsel,  aid,  or  assist 
in  breaking  open,  any  jail  or  place  of  confinement.  It  would  not 
be  claimed  that  an  indictment  on  that  statute,  and  following  the 
words  of  the  statute,  without  specifying  how,  or  in  what  manner, 
the  party  accused  aided  or  assisted,  or  what  counsel  he  gave, 
would  be  sufficient.  It  is  the  right  of  the  party  accused  to  have 
the  facts  which  it  is  claimed  constitute  the  crime,  appear  of 
record,  that  he  may  have  the  judgment  of  the  court  upon  the  ques- 
tion whether  they  do  constitute  the  crime  or  not.  Testing  this  in- 
dictment by  these  rules,  we  think  it  is  defective  in  not  setting 
forth  how,  or  in  what  manner,  the  respondent  aided  in  procuring 
the  intoxicating  liquors.  The  indictment  is  also  bad  for  that  it  is 
not  alleged  that  the  respondent  knew  that  the  liquor  was  to  be 
disposed  of  for  an  unlawful  purpose,  and  for  what  purpose.  The 
allegation  that  it  was  to  be  disposed  of  for  other  purposes  than 
those  recognized  as  lawful  by  the  laws  of  Vermont,  is  subject  to 
the  objections  and  criticism  hereinbefore  made. 

The  question  whether  the  purpose  it  was  to  be  disposed  of  for 
was  a  lawful  one  or  an  unlawful  one,  might  become  a  question  of 
law,  when  the  facts  defining  the  use  it  was  to  be  put  to  should 
be  placed  upon  the  record. 

Demurrer  sustained,  indictment  adjudged  insufficient,  and  judg- 
ment reversed. 
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WILDEB  w.  STANLEY,  and   THE    AMERICAN    HONE    AND 

BOX  CO.,  Trustees. 

Contract,     Negligence.     Practice, 

The  tnutees,  wanting  work  done,  wrote  to  R.,  whom  they  had  employed  some,  to  that 
effect,  and  he,  being  unable  to  do  it,  told  defendant  of  it,  saying  that  he  should 
expect  to  receive  $3  a  day  and  his  expenses  for  the  work,  and  that  if  defendant 
wanted  to  do  it,  he  would  write  to  the  trustees,  introducing  him.  and  did  so.  De- 
fendant went  to  do  the  work,  expecting  to  receive  therefor  the  wages  named  by  R., 
and  b^an  to  work  on  June  3,  1873,  but  under  no  express  contract  with  the  trustees 
as  to  the  rate  per  day  at  which  he  should  be  paid,  and  the  trustees  did  not  ask  him 
what  he  should  expect  to  receive.  But  on  August  1,  defendant  notified  them  that 
he  should  ask  $3  a  day  and  his  board,  which  was  the  same  as  $3.50  a  day  without 
board.  The  trustees  did  not  say  they  would  pay  that,  but  allowed  defendant  to 
oontinue  at  work  until  April  29,  1874,  without  anything  further  being  said  about 
wages.  Hddj  that  the  trustees  were  bound  to  pay  defendant  at  the  rate  of  $3.60  a 
day  for  the  whole  period,  having,  as  to  the  time  before  August  1,  impliedly  adopted 
the  terms  named  by  R.,  and  as  to  the  rest  of  the  time,  bound  themselves  by  retain- 
ing defendant  after  having  been  notified  by  him  that  he  should  ask  pay  at  that  rate. 

The  defendant,  in  the  course  of  his  employment,  made  a  lathe  for  the  trustees,  which, 
partly  by  reason  of  the  faultiness  of  the  plan  prescribed  by  the  trustees,  partly  by 
reason  of  the  unsuitableness  of  the  tools  and  machinery  furnished  by  the  trustees 
for  its  construction,  and  partly  by  reason  of  the  defendant's  unskillfulness,  was, 
when  completed,  unsuited  for  the  work  for  which  it  was  designed,  and  worthless. 
In  the  course  o9  his  work,  a  chain-lathe  belonging  to  the  trostees  was  carelessly 
broken  by  him.  The  trustees  claimed  damages  for  their  loss  in  those  two  ways. 
Heldf  that  the  sum  claimed  as  damages  for  the  worthlessness  of  the  lathe,  should 
not  be  deducted  from  defendant's  wages,  but  that  the  sum  claimed  for  the  loss 
through  the  breaking  of  the  chain-lathe,  might  be. 

Objections  to  the  admission  of  testimony  by  a  commissioner  appointed  to  take  the 
disclosure  of  a  trustee,  are  waived  if  not  insisted  on  by  way  of  exception  to  the 
report,  or  by  way  of  motion  to  set  aside  or  recommit  it. 

Trustee  Process.  The  commissioner  found  and  reported 
substantially  the  following  facts: 

The  trustees,  wanting  work  done,  wrote  to  one  Ramsey,  whom 
they  had  employed  some,  to  that  effect,  and  he,  being  unable  to 
do  it,  told  the  defendant  about  it,  saying  that  he  should  expect  to 
get  $3  a  day  and  his  expenses  for  such  work  as  was  to  be  done, 
and  that  if  defendant  wanted  to  do  the  work,  he  would  write  the 
trustees,  introducing  him,  and  he  did  so.  The  defendant  went  to 
do  the  work,  expecting  to  get  $3.50  a  day,  and  began  work  on 
June  3,  1873,  but  made  no  express  contract  with  the  trustees  as 
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to  the  rate  a  day  at  which  he  shoulcl  be  paid,  and  the  trustees  did 
not  ask  him  what  he  should  expect  to  receive.  But  on  August  1, 
1873,  defendant  notified  the  trustees  that  he  should  ask  $3  a  day 
and  his  board,  which  was  the  same  as  $3.50  a  day  without  board. 
The  trustees  did  not  then  say  they  would  give  that,  but  allowed 
defendant  to  keep  at  work  until  April  29, 1874,  without  anything 
further  being  said  about  wages,  and  then  defendant  stopped,  hav- 
ing worked  two  hundred  and  seventy  days,  and  earned,  at  $3.50 
a  day,  the  sum  of  $945,  which,  with  $1.25,  due  to  the  defendant 
for  his  expenses  while  on  a  journey  for  the  trustees,  made  $946. 
25,  the  whole  sum  due  to  him.  The  trustees  had  paid  the  defend- 
ant $584.74.  Trustees  also  claimed  damages  occasioned  by  de- 
fendant's unskillfulness  in  making  lathes,  and  for  the  breaking  of 
a  chain-lathe.  It  appeared  that  the  trustees  wanted  four  lathes, 
suchas  upon  examination  the  defendant  said  he  could  make,  and 
that  defendant  was  accordingly  set  at  work  to  make  them.  He 
finished  one  nnd  set  it  up ;  but  it  would  not  do  the  work  for  which 
it  was  designed,  and  was  worthless.  It  appeared  that  the  trustees' 
foreman  and  agent,  who  was  skilled  in  such  work,  was  present 
while  the  lathe  was  being  made,  and  might  have  corrected  defend- 
ant's mistakes,  but  did  not ;  and  that  the  worthlessness  of  the 
lathe  was  due  in  part  to  the  fauUiness  of  the  plan  for  its  construc- 
tion prescribed  by  the  trustees,  in  part  to  the  unsuitableness  of 
the  tools  and  machinery  furnished  by  them  for  its  construction, 
and  in  part  to  the  unskillfulness  of  the  defendant.  The  trustees 
lost  by  reason  of  the  defendant's  unskillfulness  in  that  behalf 
$67.49,  and  $25  by  reason  of  his  carelessness  in  breaking  the 
chain-lathe  —  in  all,  $92.49. 

The  commissioner  also  reported  certain  testimony  in  detail,  to 
his  admission  of  which  objection  was  made ;  but  as  no  question 
was  made  at  the  hearing  upon  the  report  concerning  its  admissi- 
bility, it  is  not  stated.  The  court,  at  the  December  Term,  1875, 
Ross,  J.,  presiding,  rendered  judgment  against  the  trustees  for 
$136.02,  and  interest  thereon  from  April  29, 1874 ;  to  which  both 
plaintiff'  and  defendant  excepted. 

Rarry  Blodgett  (  BeldrM  ^  Ide  with  him  ),  for  the  plaintiff, 

cited  WilUj/  y.  Warden,  27  Vt.  655 ;   Graham  v.  Stiles,  38  Vt.  578 ; 

Johnson^  admr,  v.  Dexter,  37  Vt.  641 ;  Perry  v.  Whitney,  30  Vt. 
390. 

R.  F.  Parker,  for  the  trustees,  cited  Allen  v.  Hooker,  25  Vt.  137 ; 
Umiih  v.  Fo9t4r,  36  Vt.  705 ;  Andrews  v.  Eastman  et  al.  41  Vt.  184. 
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The  opinion  of  the  court  was  delivered  by 

KoYCB,  J.  This  case  was  heard  on  the  report  of  a  commissioner 
appointed  to  take  the  disclosure  of  the  trustees.  It  is  claimed 
that  the  commissioner  erred*in  admitting  certain  testimony  which 
is  detailed  in  the  report.  But  it  does  not  appear  that  any  question 
was  raised  or  decided  in  the  County  Court  in  relation  to  the  ad- 
missibility of  that  testimony.  If  the  trustees  wished  to  insist  upon 
their  objection  to  its  admissibility,  they  should  have  filed  exceptions 
to  the  report,  based  upon  their  objection  to  such  testimony,  and 
interposed  it  by  way  of  objection  to  the  acceptance  of  the  report, 
or  by  motion  to  set  aside  or  recommit  it ;  so  the  question  is 
not  regularly  before  the  court.  Graham  v.  Stiles  et  al.  38  Vt.  578  ; 
Perry  v.  Whitney^  30  Vt.  390  ;  Johnson  v.  Dexter  and  Dexter^  37 
Vt.  641. 

The  only  remaining  question  is  as  to  the  extent  of  the  trustees* 
liability.  In  ascertaining  the  amount  due  from  the  trustees  to 
the  defendant  for  his  wages  and  board,  the  commissioner  allowed 
him  at  the  rate  of  $3.50  per  day  for  Ihe  entire  period  of  his  ser- 
vice ;  and  the  question  presented  is,  whether,  from  the  facts  found, 
he  is  entitled  to  that  rate  of  compensation,  or  is  only  entitled  to 
recover  upon  a  quantum  meruit. 

In  considering  this  question,  the  time  of  his  service  should  be 
divided  into  two  periods,  —  the  first  embracing  the  time  from  the 
third  of  June,  1878,  when  he  commenced  work,  to  the  first  of 
August  of  the  same  year.  During  this  period  ther^  was  no  con- 
tract as  to  compensation  between  the  defendant  and  trustees,  un- 
less what  transpired  between  the  defendant  and  Ramsey  consti- 
tuted a  contract  that  was  binding  upon  the  trustees.  The  trustees 
wrote  Ramsey  that  they  wanted  a  man  to  do  some  work  for  them. 
Ramsey  told  the  defendant  about  it,  and  that  he  should  expect  to 
get  $3  per  day  and  expenses  for  such  work  ;  and  if  he  wanted  to 
go  and  do  the  work,  he  would  write  a  letter  to  the  trustees,  intro- 
ducing him,  and  did  so.  No  inquiry  was  made  of  the  defendant 
by  the  trustees  about  the  price  he  expected  to  receive  for  his  ser- 
vices, and  he  was  expecting  to  receive  the  rate  of  wages  named 
by  Ramsey.  Although  Ramsey  had  no  authority  from  the  trus- 
tees to  employ  the  defendant,  and  bind  them  to  any  contract  ho 
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might  make,  yet,  after  having  written  Ramsey  that  they  wanted  a 
man,  and  the  defendant  coming  to  them  with  a  letter  of  introdao- 
tion  from  Ramsey,  their  taking  him  into  their  service,  and  retain- 
ing him  for  such  a  period  of  time,  we  think  was  an  adoption  bjr 
them  of  the  terms,  as  far  as  the  rate  of  compensation  was  con- 
cerned, fixed  and  agreed  upon  between  the  defendant  and  Ramsey. 
In  1  Liverm.  Principal  &  Agent,  44,  it  is  said :  If  I  make  a 
contract  in  the  name  of  a  person  who  has  not  given  me  an  author- 
ity, he  will  be  under  no  obligation  to  ratify  it,  nor  will  he  be 
bound  to  the  performance  of  it ;  but  if,  with  full  knowledge  of 
what  I  have  done,  he  ratify  the  act,  he  will  be  considered  to  have 
contracted  originally  by  my  agency,"  for  the  ratification  is  equiv- 
alent to  an  original  authority.  And  it  is  said  by  Bulleb,  J.,  ia 
2  Term,  209,  that  the  assent  or  acquiescence  by  which  the  prin* 
cipal  shall  be  bound,  must  be  given  with  knowledge,  or  the  means 
of  acquiring  knowledge,  of  all  the  circumstances  of  the  case.  As 
to  the  second  period,  commencing  on  the  1st  of  August,  there  can 
be  no  doubt  as  to  the  rate  of  compensation  the  defendant  was  en- 
titled to.  He  notified  the  trustees  on  that  day,  that  his  price  was 
$3  00  a  day  and  board,  and  if  after  this  notice  they  retained  him 
in  their  service,  it  would  be  under  an  implied  promise  to  pay  him 
at  that  rate.  The  damage  that  the  trustees  sustained  in  conse- 
quence of  the  unskillful  work  of  the  defendant  on  the  lathes,  from 
the  facts  found  by  the  commissioner,  cannot  be  deducted  from  his 
wages.  These  damages  were  attributable  as  much  to  ,the  faulty 
plan  for  their  construction  prescribed  by  the  trustees,  and  their 
neglect  to  furnish  the  defendant  suitable  tools  and  machinery 
with  which  to  do  the  work,  as  to  any  nnskillfulness  on  his  part. 
The  damage  the  trustees  sustained  by  the  breaking  of  the  chain 
lathe,  stands  upon  a  dififercnt  footing.  That  was  occasioned 
wholly  by  the  defendant's  carelessness,  and  should  be  allowed. 
The  defendant's  claim  against  the  trustees  is  allowed  at  $946.25, 
from  which  the  payments  made  to  him,  and  the  damages  to  the 
chain  lathe  ($25.00),  are  deducted,  leaving  the  sum  of  $338.41, 
due  from  the  trustees  to  the  defendant.  And  the  judgment  of  the 
County  Gourt  is  reversed,  and  judgment  that  the  trustees  are  lia- 
ble for  the  above  amount,  and  interest  since  the  29th  of  April,  1874. 
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ALGER  v.  KENNEDY. 

Landlord  and  Tenant,     Construction  of  Lease.     Right  of  Lessor 

to  Rent  after  Eviction,     Evidence, 

In  aflsnmpsit  for  rent,  it  appeared  that  the  demiged  premises  were  described  in  the 
lease  as  "the  premises  on  the  comer  of  College  street  and  Center  street  recently 
occapied  by  E.  Laporte  as  a  French  hotel.  (The  joiners'  shops  are  not  included, 
bnt  when  vacated,  Kennedy  is  to  have  right  to  either  or  both  at  same  rent  they  now 
draw,  payable  quarterly  in  advance)  $75  and  $112  respectively.'.'  Notice  of  special 
matter  under  the  general  issue  alleged  eviction  through  plaintiff's  neglect  properly 
to  drain  a  cellar  under  the  premises,  not  included  in  the  lease,  whereby  the  premises 
were  rendered  unfit  for  occupation.  In  support  of  the  notice,  defendant  sought  to 
show  by  parol  that  the  cellar  was  not  occupied  by  Laporte,  and  the  evidence  so 
offered  was  admitted,  with  evidence  in  rebuttal  tending  to  show  that  it  was  occapied 
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by  him.  Bddj  that  the  words,  '*  recently  occupied  by  E.  Laporte  as  a  French  hotel," 
were  restrictive  of  the  grant;  that  the  exception  of  the  joiners'  shops  did  not  indi- 
cate an  Intention  to  pass  all  else  on  that  comer  owned  by  plaintiff ;  that  the  evi- 
dence was  properly  admitted;  and  that  the  question  of  whether  or  not  Laporte 
occupied  the  cellar  was  properly  submitted  to  the  jury. 

The  lease  provided  that  defendant  should  put  and  keep  the  place  in  repair.  The 
court,  in  charging  the  jury,  after  putting  several  questions  to  illustrate  the  meanixig 
of  the  phrase,  "in  repair/'  said  that  if  the  cellar  was  included  in  the  lease,  the  fault 
was  the  defendant's  if  the  cellar  was  not  taken  care  of,  provided  they  found  that  to 
drain  it  was  a  necessary  repair.  Heldf  that  the  question  of  whether  or  not  the  celiar 
was  in  repair  was  thus  submitted  to  the  jury,  and  that  to  submit  it  to  them  wan 
erroneous. 

Any  default,  as  well  as  any  overt  act  of  the  lessor,  that  renders  the  tenement  dangerona 
to  the  life  or  health  of  the  tenant,  may  be  treated  by  the  lessee  as  an  eviction. 
Thus,  it  was  field,  that  evidence  of  the  lessor's  neglect  to  drain  the  cellar  was 
admissible. 

If  the  lessor  unlawfully  evict  the  lessee  his  right  to  rent  thereupon  ceases. 

Assumpsit  for  rent  reserved.  Plea,  the  general  issue,  with 
notice  of  special  matter,  trial  by  jury,  April  Term,  1875,  Chitten- 
den County,  PiERPOiNT,  C.  J.,  presiding,  and  verdict  for  the 
plaintiff. 

The  lease,  dated  November  30, 1872,  described  the  premises  as 
"  the  premises  on  the  corner  of  College  street  and  Center  street 
recently  occupied  by  E.  Laporte  as  a  French  hotel.  (The  joiner's 
shops  are  not  included,  but  when  vacated  Kennedy  is  to  have  right 
to  either  or  both  at  same  rent  they  now  draw,  payable  quarterlj 
in  advance)  $75  and  $112  respectively,"  and  contained  a  cove- 
nant on  the  part  of  the  defendant  to  put  and  keep  '^  the  place  "  in 
repair,  at  his  own  expense,  and  leave  it  at  the  end  of  the  term  in 
as  good  repair  as  it  was  at  the  beginning,  and  to  occupy  the 
premises  "  for  the  purpose  of  a  boarding  house  and  hotel  "  only. 
The  notice  of  special  matter  alleged,  that  at  the  time  the  lease 
was  executed,  there  was  under  the  building  an  undrained  sub- 
cellar,  not  covered  by  the  lease,  containing  water  and  filth  that 
rendered  the  building  unfit  and  unsafe  for  occupation  as  a  dwell- 
ing-house ;  that  the  plaintiff  said  nothing  at  the  time  the  lease  was 
executed  about  the  existence  of  said  sub-cellar,  and  that,  as  it  was 
concealed  by  the  basement  floor,  the  defendant  knew  nothing 
about  it  until  after  he  went  into  possession,  when,  in  fixing  the 
water  pipes,  he  discovered  it,  and  informed  the  plaintiff  of  its  con- 
dition, which  the  plaintiff  promised  to,  but  did  not,  repair ;  that 
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the  defendant  continued  in  possession  until  the  following  spring, 
when  the  nozious  and  poisonous  exhalation  from  said  cellar  ren- 
dered the  building  unfit  and  unsafe  for  occupation  as  a  dwelling ; 
thai  the  defendant  then,  and  several  times  afterwards,  requested 
the  plaintiff  to  put  the  cellar  in  proper  condition,  which  the  plain- 
tiff as  often  promised,  but  neglected  to  do ;  that  early  in  August, 
the  defendant  told  the  plaintiff  that  he  should  pay  no  more  rent 
until  the  cellar  was  properly  cleaned,  and  that  he  should  be  com- 
pelled to  give  up  possession  if  it  was  not  done ;  and  that  on  Octo- 
ber 7,  about  seven  months  before  the  expiration  of  the  term,  the 
cellar  still  continuing  in  such  condition  that  the  building  could 
not  safely  be  used  as  a  dwelling-house,  the  defendant  was  obliged 
to  and  did  vacate  the  premises. 

The  plaintiff  introduced  the  lease  in  evidence,  and  also  evidence 
tending  to  show  that  the  defendant  took  possession  under  it,  and 
that  at  the  time  suit  was  brought,  rent  for  two  quarters  was  in 
arrear. 

The  defendant  then  offered  evidence  tending  to  support  the  alle- 
gations of  his  notice,  to  the  admission  of  which  the  plaintiff  ob- 
jected, for  that  it  contradicted  the  terms  of  the  lease,  and  if  true, 
did  not  show  an  eviction ;  but  it  was  admitted ;  to  which  the 
plaintiff  excepted. 

The  plaintiff's  further  testimony  tended  to  show  that  the  sub- 
cellar  was  included  in  the  demised  premises  ;  that  it  was  occupied 
to  some  extent  by  Laporte ;  that  he  notified  the  defendant  when 
the  lease  was  executed  that  the  cellar  was  not  good  for  much,  and 
had  been  previously  filled  with  water  by  the  stoppage  of  a  drain  ; 
that  when  the  defendant  notified  him  in  the  spring  that  it  was 
filled  with  water,  he  caused  it  to  be  drained  and  put  in  proper 
condition,  and  that  when  he  was  first  informed  that  the  defendant 
had  abandoned  the  premises,  the  cellar  was  dry  and  in  good  con- 
dition. But  the  defendant's  testimony  tended  to  show  the  con- 
trary, except  as  to  the  inclusion  of  the  cellar  in  the  demised  prem- 
ises, and  its  occupation  by  Laporte,  which  there  was  no  evidence 
to  contradict.  It  appeared  that  the  joiner's  shops  did  not  include 
the  sub-cellar,  and  that  the  joiners  did  not  occupy  it ;  that  there 
was  a  boarded  stairway  from  the  part  occupied  by  the  defendant 
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down  througl!  the  story  occupied  by  the  joiners,  to  the  sub-cellar, 
which  the  defendant  occupied,  and  that,  as  the  defendant's  testi- 
mony tended  to  show,  it  was  boarded  over  at  the  point  where  it 
passed  through  the  floor  above  the  cellar,  at  the  time  the  defend- 
ant took  possession.  The  defendant's  testimony  further  tended 
to  show,  that  he  did  not  use  the  sub-cellar  except  to  repair  the 
water  pipes,  as  alleged  in  the  notice. 

The  plaintiff  requested  the  court  to  direct  a  verdict  for  the 
amount  of  rent  in  arrear ;  but  the  court  refused,  to  which  the 
plaintiff  excepted.  The  plaintiff  requested  the  court  to  charge 
that,  as  the  rent  was  payable  quarterly  in  advance,  and  as  the  de- 
fendant occupied  past  the  time  fixed  in  the  lease  for  payment,  he 
would  be  liable  for  the  qu>irter's  rent  accruing  at  the  time  he 
abandoned  the  premises  ;  but  the  court  refused  so  to  charge,  and 
charged  that  as  the  lessor  was  bound  to  see  that  the  premises 
were  in  such  condition,  so  far  as  their  condition  depended  ou  that  of 
any  part  of  the  premises  over  which  he  had  control,  as  to  be 
reasonably  safe  for  occupation, — as  not  to  endanger  the  health  or 
lives  of  the  tenants  during  the  term,  and  as  the  lease  was  not  so 
explicit  as  exactly  to  identify  the  premises,  the  jury  were  in 
the  first  place  to  determine  whether  the  sub-cellar  was  embraced 
in  the  lease,  and  that  that  was  to  be  determined  in  part  by  the  ev- 
idence as  to  what  was  leased  to  and  occupied  by  Laporto ;  that  if 
it  was  embraced  in  the  lease,  the  defendant  was  in  possession  of 
it,  whether  he  used  it  or  knew  of  its  existence,  or  not ;  and  that 
if  he  was  in  possession  of  it,  he  was,  by  the  terms  of  the  lease, 
bound  to  keep  it  in  repair.  As  to  what  would  constitute  repair, 
the  court  charged  in  substance  as  follows  : 

At  the  time  the  defendant  took  the  premises,  Was  the  cellar  in 
repair  ?  Was  it  in  repair  with  reference  to  the  whole  place  ? — 
not  necessarily  with  reference  to  the  cellar  itself.  The  cellar 
might  not  have  been  of  any  use.  The  plaintiff  says  he  told  the 
defendant  there  was  a  cellar  there,  but  that  it  was  not  good  for 
anything.  Was  the  cellar  in  repair  with  reference  to  the  whole 
premises  covered  by  the  lease?  For  the  purpose  of  remaining 
there  without  being  used,  being  good  for  nothing  for  use,  the  cel- 
lar, as  such,  may  not  have  required  repair.  That  is,  the  cellar 
may  not  have  required  repair  for  the  purposes  of  the  cellar  itself. 
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But  in  order  to  put  the  whole  premises  in  a  state  of  repair,  it 
might  have  been  necessary  to  repair  the  cellar.  For  instance,  is 
a  dwelling-house  in  a  good  state  of  repair,  the  cellar  of  which  is 
in  such  a  condition  that  the  rooms  above  it  are  not  in  a  suitable 
condition  to  be  inhabited  with  reference  to  a  person's  health  ?  A 
cellar  is  a  part  of  the  premises.  But  would  premises  be  in  suita- 
ble repair  with  a  cellar  in  the  condition  that  I  have  named  ? 
Whether  this  cellar  was  to  be  used  or  not,  whether  it  was  good^ 
for  anything  or  not,  was  the  place  in  repair  with  such  a  cellar 
under  it  ?  Take  the  common  case  of  a  cellar  under  a  house  with 
the  drain  stopped  up,  and  the  cellar  half  full  of  water.  Now, 
speaking  with  reference  to  the  cellar  itself,  is  the  house  in  repair 
with  the  cellar  in  that^ condition  ?  Perhaps  there  might  be  diflFer- 
ence  of  opinion,  but  I  hardly  think  so.  I  should  hardly  think 
that  such  a  place  was  in  repair,  but  that  a  man  under  obligation 
to  keep  it  in  repair  would  be  bound  to  see  that  the  water  was  car- 
ried out,  and  that  the  place  was  not  in  suitable  repair  until  that 
was  done.  In  this  case,  if  the  cellar  was  in  the  condition  repre- 
seoted,  could  the  defendant  put  the  premises  in  repair — >put  the 
cellar  in  such  a  condition  that  the  rooms  above  could  be  safely  in- 
habited— without  opening  the  drain  and  letting  off  the  water  ?  If 
it  was  for  the  defendant  to  repair  and  take  care  of  it,  there  would 
fieem  to  be  nothing  in  the  case  of  which  he  would  have  a  right  to 
complain.  The  fault  is  his  own,  if  it  was  not  repaired  and  taken 
care  of,  provided  you  find  that  to  have  cleared  out  that  drain 
would  have  been  a  repair  that  would  be  necessary. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  plaintiff  excepted. 

H.  H.  Talcott  (C.  J.  Alger  and  L,  L,  Lawrence  with  him),  for 
Uie  plaintiff. 

The  evidence  of  the  defendant  should  have  been  excluded.  It 
contradicted  the  terms  of  the  lease.  The  clause,  '^  recently  occu- 
pied by  E.  Laporte  as  a  French  hotel,"  should  not  be  construed 
as  ^miting  the  premises  leased  to  what  was  actually  occupied  by 
Laporte.  It  is  the  same  as  ^'  meaning  the  French  hotel  premises  " 
— or,  the  common  phrase,  '*  the  premises  now  occupied  by  us  as  a 
homestead,"  in  a  deed  where  the  premises  are  described  by  metes 
and  bounds.  The  error  of  the  court  consisted  in  interpreting 
that  clause  as  limiting  the  premises  leased,  to  the  rooms  occupied 
by  Laporte.  The  phrase,  ^^  reserving  the  rooms  occupied  by  the 
16 


114  GENERAL  TERM, 


Alger  V.  Kennedy. 


joiners  during  the  time  of  their  lease,"  as  well  as  the  clause^ 
^'  that  he  will  put  the  place  in  repair  at  his  own  expense,  and  keep 
it  in  repair  at  his  own  expense,"  show  that  such  is  not  the  mean- 
ing of  the  language  used. 

The  evidence  ofiFered  did  not  tend  to  show  an  eviction  of  the 
defendant  by  the  plaintiff.  Nothing  was  done  by  the  plaintiff  to 
cause  the  trouble  complained  of.  The  whole  trouble  was  there 
when  the  defendant  rented  and  took  possession  of  the  premises. 
^^  There  must  be  an  actual  entry  and  expulsion  of  the  tenant  by 
the  landlord,  or  some  deliberate  disturbance  of  the  possession, 
depriving  the  tenant  of  the  beneficial  enjoyment  of  the  demised 
premises,  to  operate  a  suspension  or  extinguishment  of  the  rent.'' 
Nelson,  C.  J.,  in  Ogilvie  v.  Hull^  5  Hill,  t51 ;  Oleves  v.  Wil- 
hughhy,  7  Hill,  86  ;  Westlake  v.  DeGraw,  25  Wend.  669  ;  DeyeU 
V.  Pendleton  8  Cow.  727  ;  Q-ilhooly  v.  Washington^  4  Comst.  217  ; 
HazUtt  V.  Powell,  30  Pa.  297  ;  Etheridge  v.  Oshom,  12  Wend. 
:)31 ;  Allen  v.  Pell,  4  Wend.  506  ;  Kramer  v.  Co^h,  7  Gray, 550. 

The  requests  of  the  plaintiff  should  have  been  granted,  l&j 
the  terms  of  the  lease,  two  quarters  rent  became  due  before  the 
Miit  was  brought. 

The  rent  was  payable  quarterly  in  advance.  The  defendant 
occupied  the  premises  at  the  time  the  first  quarter's  rent  fell  due, 
and  occupied  for  a  considerable  portion  of  the  quarter.  An  ac- 
tion was  maintainable  for  the  quarter's  rent,  on  the  first  day  of 
the  quarter. 

The  court  erred  in  assuming  that  there  was  an  implied  warranty 
on  the  part  of  the  landlord  that  the  premises  were  in  good  con- 
dition. Mumford  v.  Brown,  6  Cow.  476  ;  Cleves  v.  WiUoughbyj 
supra  ;  Hazlett  v.  Powell,  supra  ;  Ron  v.  Gorton,  5  Bing.  N.  C. 
501 ;  Westlake  v.  De  Qraw,  supra  ;  Kramer  v.  Cook,  7  Gray, 
550 ;  Jaques  v.  Gould,  4  Cush.  384  ;  3  Kent  Com.  628. 

Whether  or  not  the  cellar  was  covered  by  the  lease,  was  a  ques- 
tion for  the  court,  and  should  not  have  been  submitted  to  the  jury. 
Hebard,  J.,  in   Woson  v.  Rowe,  16  Vt.  528 ;  2  Parsons  Cont.  4. 

It  was  error  to  leave  it  to  the  jury  to  find  the  meaning  of  the 
words,  ^'  that  he  will  put  the  place  in  repair  at  his  own  expense, 
and  keep  it  in  repair  at  his  own  expense." 
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Henry  Ballard  (^Seneca  Maselton  with  him),  for  the  defendant. 

I.  The  refusal  to  charge  as  re«]uested,  and  the  charge  as  given 
upon  the  subject-matter  of  the  request,  were  correct.  There  was 
evidence  tending  to  show  that  the  sub-cellar  formed  a  part  of  the 
premises,  and  also  to  show  that  it  did  not.  The  charge  as  to  the 
plaintiff's  duty  to  keep  the  cellar  in  such  condition  that  the  build- 
ing could  be  safely  inhabited,  was  correct.  It  is  settled  that  in 
an  action  for  use  and  occupation,  if  the  tenant  has  been  deprived 
of  the  beneficial  enjoyment  of  the  property  by  the  act  or  neglect 
of  the  landlord,  he  is  not  bound  to  pay  rent.    Howtrd  v.  Ransom^ 

2  Aik.  252  ;  Deyett  v.  Pmdleton,  8  Cow.  727  ;  Cotvie  v.  Goodwin, 
9  C.  &  P.  378 ;  Collins  v.  Barrow.  1  M.  &  R.  112  ;  Salisbury  v. 
Marshall,  4  C.  &  P.  65 ;  Gilhooley  v.  Washington,  4  N.  Y.  217  ; 
Smith  v.  Marahle,  11  M.  &  W.  5  ;  JEdgerton  v.  Page,  20  N.  Y.  281. 

Some  cases  hold  that  the  tenant  is  not  liable  to  pay  rent  after 
the  time  when  the  act  or  neglect  of  the  landlord  renders  the 
premises  unfit  for  occupation,  even  though  the  tenant  does  not 
cease  to  occupy  at  that  time.  Come  v.  Goodwin,  9  C.  &  P.  378 ; 
Edwards  v.  Hetherington,  7  D.  A  R.  117  ;  CcBsar  v.  Kurtz,  60 
N.  Y.  229. 

Such  being  the  law,  the  evidence  tending  to  show  that  the 
premises  were  unsafe  and  dangerous  to  occupy,  and  that  they 
were  made  so  by  the  act  and  neglect  of  the  plaintiff,  was  properly 
admitted,  and  the  refusal  of  the  court  to  direct  a  verdict  for  the 
plaintiff  was  proper. 

II.  The  charge  of  the  court  was  correct  in  submitting  the 
question  to  the  jury  as  to  whether  or  not  the  sub-cellar  was  a  part 
of  the  premises  included  in  the  lease,  as  that  was  a  question  of 
fact,  not  to  be  determined  by  the  court  as  a  matter  of  law,  from 
an  inspection  of  the  lease  itself.  It  is  settled  that  parol  evidence 
is  admissible  to  show  the  application  of  a  written  instrument  to 
the  subject-matter  of  it.  It  must  be  received  to  show  what  it  is 
that  corresponds  with  the  description  contained  in  it.  Broom  Leg. 
Max.  393 ;  Stoops  v.  Smith,  1  Am.  Rep.  85  ;  Sweat  v.  Shumway, 

3  Am.  Rep.  471 ;  Doe  v.  Burt,  1  T.  R.  *702 ;  Sargeant  v.  Adams, 
3  Qray,  72 ;  Mitchell  &  Turnery.  Stevens,  1  Aik.  16 ;  Putnam  v. 
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Smith,  iYi.  622;  Fatchv.  KeeJer,  28  Yt.S82',  Magoony.  Harris^ 
46  Vt.  264.  *'  Parcel  or  not  parcel  of  the  thing  demised  is  always 
matter  of  evidence."     Met.  Cont.  293. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  defendant's  notice,  in  substance,  avers,  that  the 
lease  did  not  include  the  sub-cellar,  and  that  the  plaintiff,  though 
frequently  notified,  allowed  the  sub-cellar  to  be  and  remain  in 
such  a  condition  through  want  of  proper  drainage,  that  the  whole 
tenement  was  rendered  unhealthy,  unsafe,  and  unfit  for  occupa- 
tion, and  that  therefore  the  defendant  lawfully  abandoned  it  be- 
fore the  expiration  of  the  time  limited  in  the  lease.  The  plaintiff 
excepted  to  the  admission  of  testimony  in  support  of  the  notice, 
on  the  grounds  that  it  would  contradict  the  lease,  and,  if  estab- 
lished, would  not  amount  to  an  eviction. 

The  description  in  the  lease  of  the  grant,  is,  ^'  The  premises  on 
the  comer  of  College  street  and  Center  street  recently  occupied 
by  E.  Laporte  as  a  French  hotel.  (The  joiners'  shops  are  not  in- 
cluded, but  when  vacated,  Kennedy  is  to  have  right  to  either  or 
both  at  same  rent  they  now  draw,  payable  quarterly  in  advance} 
$75  and  $112  respectively."  It  is  a  well-recognized  rule,  that 
the  language  of  a  grant  shall  be  so  construed  that  ^'  every  word 
(if  it  may  be)  may  take  effect,  and  none  be  rejected."  1  Shep. 
Touch.  87.  Again,  a  particular  description,  following  closely  in 
the  same  sentence  and  clause  words  of  general  description,  is  to 
be  construed  as  a  restriction  or  limitation  of  the  general  descrip- 
tion. ^^  If  one  grant  his  manor  of  Dale,  in  Dale,  which  in  truth 
doth  extend  in  Dale  and  Sale ;  in  this  case  no  part  of  the  manor 
that  doth  lie  in  Sale  shall  pass.  So,  if  the  manor  lie  within  the 
parishes  A,  B  and  C,  and  the  grant  is  of  the  manor  of  Dale,  lying 
within  the  parishes  A  and  6,  by  this  grant  no  part  of  the  manor 
lying  in  C  will  pass."  ^'  If  one  grant  all  his  lands  in  B  and  else- 
where in  the  county  of  S,  in  the  tenure  of  J.  S.,  by  this  grant 
nothing  doth  pass  but  that  which  is  in  the  tenure  of  J.  S."  1  Shep. 
Touch.  99.  The  clause,  '^  Which  were  lately  in  the  occupation 
of  A.  B.,"  following  a  general  description,  is  a  restriction  only 
where  the  clause  is  general,  and  is  all  but  one  and  the  same  sen- 
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tence,  and  not  ended  as  certain  before  the  end  of  the  sentence." 
Smft  et  al.  y.Eyrei^  Cro.  Car.  548. 

Where  a  grant  is  in  general  terms,  the  addition  of  a  particular 
circamstance  will  operate  by  way  of  restriction  or  modification  of 
such  grant.  Roe  d.  Conolly  v.  Vernon  and  Vyse^  5  East.  51 
Tenney  v.  Beardy  5  N.  H.  58 ;  Barnard  v.  Martin,  lb.  586 
Woodman  v.  Lane,  7  N.  H.  241 ;  Flagg  v.  Bean,  25  N.  H.  49 
Bell  V.  Sawyer,  32  N.  H.  72 ;  Nutting  v.  Herbert,  85  N.  H.  125. 

The  grant  of  "  the  premises  on  the  corner  of  College  street  and 
Center  street  "  is  very  general.  The  technical  legal  meaning  of 
premises,  when  u^ed  in  connection  with  a  grant,  includes  all  that 
part  of  the  deed  which  precedes  the  habendum.  1  Shep.  Touch. 
75 ;  Brown  v.  Manter,  21  N.  H.  528 ;  2  Washb.  Real  Prop. 
612.  It  is  sometimes  taken  for  the  thing  demised  or  granted  by 
the  deed.  1  Shep.  Touch.  75.  It  is  evidently  used  in  the  lease  in 
the  latter  signification,  and  in  this  signification  is  a  word  applica- 
ble alike  to  a  manor,  a  farm,  a  building,  or  a  tenement  of  one  or 
two  rooms  in  a  building.  In  and  of  itself,  it  defines  nothing,  but 
must  be  aided  by  other  words  giving  definiteness  of  description  to 
the  thing  granted.  The  words  "  on  the  corner  of  College  street 
and  Center  street,"  locate  the  grant,  but  do  not  limit  or  define 
it.  The  words  which  closely  follow,  without  the  intervention  of 
a  comma  even,  "  recently  occupied  by  E.  Laporte  as  a  French  ho- 
tel," are  not  repugnant  to  what  has  preceded,  but  give  definite- 
ness and  set  limits  to  what  has  beiore  been  indefinitely  and  gen- 
erally described  as  "  the  premises."  Under  the  rules  and  decisions 
already  stated,  we  think  these  latter  words  are  restrictive,  and 
limit  the  grant.  Whether  such  language  is  to  be  construed  as 
restrictive  of  what  has  preceded,  depends  more  upon  the  con- 
nection and  manner  in  which  it  is  used,  than  upon  the  exact  lan- 
guage used.  When  following  a  definite  description,  or  when  re- 
pugnant to  a  preceding  description,  or  when  manifestly  added  by 
way  of  further  description,  different  rules  of  construction,  and 
different  considerations  control  the  effect  to  be  given  them.  Doe 
V.  Burt,  1  T.  R.  701 ;  Sargent  v.  Adams,  3  Gray,  72 ;  Mitchell 
et  al,  V.  Stevens,  1  Aik.  16 ;  Putnam  v.  Smith,  4  Vt.  622 ;  JEKb- 
bard  V.  HurlbuH,  10  Vt.  173. 
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The  plaintiff  insists  that  the  exception  of  the  joiner's  shop, 
which  follows  in  a  separate  sentence,  shows  that  all  the  plaintiff 
owned  at  the  corner  of  the  streets  named,  was  intended  to  pass 
by  the  lease.  But  that  does  not  follow.  A  similar  exception  was 
claimed  to  control  in  Doe  v.  Burt^  but  the  court  refused  to  give  it 
such  significance.  Besides,  it  was  necessary  to  mention  the  join* 
er's  shops,  inasmuch  as  they  were  to  pass  by  the  lease,  when  the 
then  tenancy  expired,  if  the  defendant  so  elected.  The  County 
Court,  therefore,  correctly  construed  the  language  of  the  lease, 
and  properly  admitted  parol  testimony  to  show  what  Lapnrte 
occupied  as  a  French  hotel.  That  was  a  question  of  fact,  to  be 
determined  by  the  jury  on  the  evidence,  as  much  as  are  the  bound- 
aries, extent,  or  identification  of  any  grant.  The  language  of  the 
lease  is  clear  and  plain  on  the  face  of  it.  When  doubts  arise  in 
applying  the  language  to  the  thing  granted,  extrinsic  or  parol 
evidence  is  admissible  to  resolve  the  doubts.  Putnam  v.  Smithy 
4  Vt.  622.  As  there  was  testimony  tending  to  show  that  the  sub- 
cellar  was  not  occupied  by  Laporte  under  his  lease,  as  well  as 
tending  to  show  that  he  occupied  it  somewhat,  the  County  Court 
properly  submitted  that  question  to  the  determination  of  the  jury. 

II.  But  it  is  insisted  that  if  the  sub-cellar  was  not  included  in 
the  lease,  the  plaintiff's  mfferiiig  it  to  remain  in  the  condition 
that  the  defendant's  evidence  tended  to  establish,  did  not  create 
an  eviction  ;  that  to  work  an  eviction,  the.plaintiff  must  do  some 
positive  avert  actj  and  not  merely  neglect  to  do  some  act  that  he 
was  in  duty  bound  to  perform.  We  (lo  not  think  this  position 
tenable.  A  careful  reading  of  the  authorities  relied  on  by  the 
plaintiff  shows  that  any  act  or  default  of  the  lessor  that  renders 
the  tenement  such  as  endangers  the  life  or  health  of  the  occu- 
cupants,  may  be  treated  by  the  lessee  as  an  eviction,  and  give  him 
the  right  to  abandon  the  premises,  and  terminate  his  obligation 
to  pay  rent.  If  the  sub-cellar  was  in  the  control  of  the  plaintiff^ 
it  was  his  duty  so  to  keep  it  that  its  condition  would  not  render 
the  tenement  leased  to  the  defendant  unsafe  for  occupation.  His 
default  in  the  discharge  of  his  duty  in  this  respect,  would  be  as 
injurious  to  the  defendant  as  i(  he  deposited  the  offensive  matter 
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in  the  sub-cellar.  If  A  rents  to  B  the  second  story  of  a  house 
for  a  term  of  years,  he  cannot  suffer,  through  neglect  to  repair, 
the  first  story  to  become  ruinous,  so  that  the  house  is  liable  to  fall 
and  kill  B  and  his  family,  and  still  hold  B  bound  to  occupy  and 
pay  rent.  There  is  no  legal  difference  between  such  a  default 
and  tearing  down  the  first  story.  We  think  the  attempted  dis- 
tinction is  without  a  legal  difference,  and  that  the  County  Court 
correctly  admitted  the  evidence  under  the  notice. 

III.  The  plaintiff's  requests  were  properly  refused.  .  If  the 
plaintiff's  default  in  repairing  and  cleansing  the  sub-cellar  gave 
the  defendant  the  right  to  abandon  the  premises,  he  was  thereby' 
discharged  from  the  obligation  to  pay  rent.  The  right  to  collect 
rent  is  concurrent  with  the  lessee's  right  and  duty  to  occupy  the 
leased  premises.  When  the  lessee  lawfully  ceases  to  occupy,  he 
is  discharged  from  his  obligation  to  pay  accruing  rent.  This  is 
so,  whether  the  rent  is  payable  in  advance  or  at  the  end  of  the 
term.  If,  having  received  the  rent,  the  lessor  unlawfully  evict 
the  lessee,  by  such  eviction  he  becomes  liable  to  pay  back  at  least 
so  much  of  the  rent  received  as  answers  to  the  time  for  that 
he  has  wrongfully  deprived  the  lessee  of  the  occupation  of  the 
premises. 

lY.  The  plaintiff  excepted  to  the  charge  of  the  court,  and 
claims  that  the  court  erred  in  submitting  to  the  jury  to  determine 
whether,  if  the  sub-cellar  was  included  in  the  lease,  it  was  the 
duty  of  the  defendant,  under  the  stipulation  to  repair  and  keep 
the  premises  in  repair,  to  have  put  the  sub-cellar  in  a  suitable  and 
healthy  condition.  The  defendant  claims  that  what  was  said  by 
the  court  in  the  charge  on  this  point,  was  by  way  of  argument 
and  illustration,  instead  of  submitting  to  the  jury  the  determina- 
tion of  the  fact  of  whether  what  was  required  to  be  done  to  the 
sub-cellar  was  a  repair  within  the  stipulation  in  the  lease.  We 
think  a  fair  construction  of  the  charge  is  as  claimed  by  the  plain- 
tiff. In  addition  to  repeatedly  asking  the  question  in  different 
forms,  whether  the  place  can  be  considered  in  Fepair  which  has  a 
cellar  in  such  a  condition  under  it,  in  restating  the  questions,  the 
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court  tells  the  jury,  "  the  fault  is  his  [defendant's]  own  if  it  was  not 
repaired  and  taken  care  of,  provided  you  find  that  to  have  cleared 
out  that  drain  would  have  been  a  repair  that  would  have  been 
necessary."     In  this  we  think  there  was  error.     If  the  sub-cellar 
was  included  in  the  lease,  it  was  the  duty  of  the  defendant  to 
have  put  and  kept  it  in  good  repair.     If  it  was  in  such  a  condi- 
tion that  it  rendered  the  whole  tenement  unfit  and  unsafe  for  occa- 
pation,  there  is  no  question  but  it  needed  repairing,  and  the  jury 
should  have  been  told  so.     A  cellar  partly  filled  with  water, 
month  after  month,  because  the  drain  has  become  stopped  up,  is 
out  of  repair.     As  by  the  terms  of  the  lease  the  defendant  was 
under  obligation  to  put  and  keep  the  premises  in  repair,  if  the 
sub-cellar  was  included  in  the  lease,  the  defendant  was  estopped 
from  complaining  of  the  stoppage  of  the  drain.     It  was  his  duty 
to  have  unstopped  it,  and  so  to  have  removed  the  cause  which  he 
claims   rendered   the   rooms   unfit  for  occupation.      Under  the 
charge,  the  jury  may  possibly  have  found,  tha\  the  sub-cellar  was 
included  in  the  lease,  but  that  the  unstopping  of  the  drain  was  not 
a  repair  that  the  defendant  was  obligated  by  the  lease  to  make  ; 
so  that  notwithstanding  he  was  in  the  control  and  occupancy  of 
the  sub-cellar,  and  bound  to  keep  the  premises  in  repair,  yet  he 
had  good  cause  for  abandoning  the  premises.     From  the  case  as 
developed  in  the  exceptions,  we  can  hardly  believe  that  the  jury 
turned  the  decision  upon  this  ground  ;  but  as  they  may  have  done 
so,  and  as  we  think  there  was  error  in  the  charge  in  this  one  par- 
ticular, the  judgment  is  reversed,  and  cause  remanded. 


OCTOBER,  1876.  121 


Amazon  Iiw.  Co.  v.  Partridge. 


AMAZON  mSURANCE  COMPANY  v.  PARTRIDGE. 
Power  of  County  Court  to  Revise  its  Records  and  Judgments. 

Judgment  for  plaintiff  by  agreement,  and  bond  filed  for  its  payment.  Plaintiff's 
attorney,  by  mistake,  neglected  to  make  a  motion  for  a  certified  execation.  At  a 
sabeeqnent  term,  plaintiff  filed  a  motion  to  have  the  case  brought  forward,  the 
judgment  yacatt^d,  and  for  a  certified  execation,  and  the  motion  was  granted. 
Held,  that  the  County  Court  had  no  power  to  grant  the  motion. 

• 

This  was  a  motion  by  the  plaiDtiff  to  bring  forward  a  case 
wherein  judgment  was  rendered  for  him  by  agreement,  at  the 
December  Term,  1874,  and  for  a  certified  execution.  The  facts 
appear  from  the  opinion.  The  motion  was  made  at  the  December 
Term,  1875,  Caledonia  County,  Ross,  J.,  presiding,  at  which 
term  the  court,  on  hearing,  ordered  the  case  brought  forward, 
and  the  judgment  vacated,  and  rendered  judgment,  as  of  that 
term,  adjudging  that  the  cause  of  action  arose  from  the  willful 
and  malicious  act  of  the  defendant,  and  that  he  ought  to  be  con- 
fined in  close  jail ;  to  which  the  defendant  excepted. 

B.  N.  DaviSy  for  the  defendant,  cited  Smith  et  al.  v.  Howardy 
41  Vt.  74 ;  Styles  v.  Shanks,  46  Vt*  612. 

Bdden  ^  Ide^  for  the  plaintifi*,  cited  Smith  et  al.  y.  Howardy 
41  Vt.  74 ;  Franks  v.  Lockey  et  al.  46  Vt.  395. 

The  opinion  of  the  court  was  delivered  by 

BoYCE,  J.  This  was  an  action  of  assumpsit,  in  which  judgment 
was  rendered  for  the  plaintiff  at  the  December  Term,  1874,  for 
(450,  as  liquidated  damages,  without  costs,  by  agreement,  to  be 
paid  as  per  bond  on  file ;  and  it  appears  by  the  docket  entries 
which  are  referred  to,  that  the  affidavit  of  H.  C.  Ide  was  filed  on 
the  5th  day  of  February,  1875,  and  an  execution  was  issued 
against  the  body  of  the  defendant  on  the  same  day.  At  the 
December  Term,  1875,  of  the  County  Court,  the  plaintiff  filed  a 
16 
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motion,  and  an  affidavit  in  support  of  the  same,  setting  forth  that 
the  money  for  which  said  judgment  was  rendered,  was  received 
by  the  defendant  in  a  fiduciary  capacity ;  that  he  was  by  law 
entitled  to  an  execution  certifying  that  the  cause  of  action  arose 
from  the  willful  act  of  the  defendant ;  and  that  at  the  time  of  the 
rendition  of  said  judgment,  it  was  understood  that  the  execution 
to  be  issued  upon  said  judgment  should  be  so  certified,  but  that  by 
a  mistake  his  said  attorney  omitted  to  cause  the  court  to  enter 
an  order  for  an  execution  so  certified ;  and  praying  that  the  cause 
might  be  brought  forward,  that  he  might  have  an  execution  in  the 
premises  so  certified.  The  court  ordered  the  cause  to  be  brought 
forward,  and  the  judgment  of  December  Term,  1874,  to  be 
vacated,  and  rendered  judgment  as  of  the  December  Term,  1875, 
and  adjudged  that  the  cause  of  action  arose  from  the  willful  and 
malicious  act  of  the  defendant,  and  that  he  ought  to  be  confined 
in  close  jail ;  and  the  case  comes  here  upon  exception  to  this 
judgment  and  the  granting  of  the  certificate.  The  motion  of  the 
plaintiff  was  granted,  upon  the  facts  set  forth  in  the  same,  and  the 
affidavit  of  the  attorney. 

The  County  Court  has  such  control  over  its  records  and  judg- 
ments that  it  may,  within  certain  limits,  order  them  corrected,  and 
may,  for  sufficient  reasons,  order  a  case  brought  forward  after  final 
judgment,  and  vacate  that  judgment,  and  open  the  case  for  further 
proceedings.  This  is  generally  so  far  a  matter  of  discretion  in 
the  County  Court  that  this  court  will  not  revise  their  action  on 
exceptions.  But  this  is  not  on  invariable  rule ;  and  in  this  case, 
we  think  the  cause  alleged,  and  the  avowed  purpose  in  bringing 
the  cause  forward  and  vacating  the  previous  judgment,  clearly 
bring  it  within  the  power  of  this  court  to  revise  their  judgment 
and  rulings.  The  ground  stated  in  the  motion  and  affidavit  for 
bringing  forward  the  cause  and  vacating  the  judgment  is,  that  by 
mistake  of  counsel,  the  motion  was  not  made  and  an  order  ob* 
taiaed  for  a  certified  execution  at  the  term  of  court  when  the 
judgment  was  rendered.  The  judgment  was  regular  and  the 
record  perfect;  and  where,  by  mistake,  the  party  neglects  to 
assert  a  claim  or  right,  that  he  might  and  should  have  made  at 
the  term  when  the  judgment  was  rendered,  the  County  Court  have 
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no  legal  right  to  vacate  a  regular  and  perfected  judgment,  in 
order  to  give  him  an  opportunity  to  assert  such  a  claim,  which  he 
has  lost  bj  his  own  neglect.  In  some  of  the  adjudged  cases  in 
this  state,  the  fact  that  the  rights  of  third  parties  might  bo  preju- 
diced is  made  an  important  consideration,  but  not  the  controlling 
one.  The  case  as  stated  shows  no  legal  warrant  for  the  exercise 
of  the  discretion  of  the  court  in  doing  what  was  done ;  and  an 
examination  of  the  authorities  relied  upon  by  the  plaintiff,  will 
be  found  to  be  in  harmony  with  this  view.  The  judgment  of  the 
County  Court  is  reversed,  and  the  motion  to  bring  forward  the 
case  is  dismissed. 


BIXBY  V.  MONTPELIER  &  ST.  JOHNSBURY  RAILROAD 

COMPANY. 

Common  Carrier.     Evidence. 

In  case  for  iojnry  to  a  passenger  upon  a  railroad,  there  was  evidence  tending  to  sl^ow 
that  the  defendant  company  was  duly  incorporated  and  organized,  and  its  road  con- 
Btmcted  and  pat  in  operation,  and  that  trains  were  being  run  and  business  trans- 
acted npon  it,  and  men  were  being  employed  to  keep  it  in  repair;  that  on  the  day 
of  the  accident  that  occasioned  the  alleged  injury,  plaintiff  purciiased  a  ticket  at  a 
station  on  a  connecting  road,  from  that  station  to  a  station  on  defendant's  road; 
and  that  after  the  train  passed  onto  defendant's  road,  the  conductor  recognized 
plaintiff's  ticket  as  entitling  him  to  a  ride  over  said  road,  taking  up  the  ticket  in 
the  usual  way,  and  allowing  him  to  proceed  without  objection,  soon  after  which 
the  injury  was  received.  Held,  that  that  evidence  was  proper  to  submit  to  the  jury 
as  evidence  that  defendant  was  at  the  time  of  the  accident  a  common  carrier  oper- 
ating its  road,  and  had  undertaken  to  transport  plaintiff  over  it. 

It  appeared  that  at  the  time  of  the  accident,  one  of  the  cars  turned  over;  that  that  car 
had  no  guard  chains  connecting  the  truck  with  the  body  of  the  car,  such  as  are  usu- 
aUy  attached  to  keep  the  wheels  in  the  line  of  motion;  and  that  one  side  of  the 
truck,  being  then  raised,  fell  back  on  the  track,  and  in  so  falling,  caused  the  alleged 
injury.  Plaintiff  claimed  that  if  there  had  been  chains  on  the  car,  the  truck  would 
not  have  fkllen  back,  and  that  defendant  was  negligent  in  not  having  them  there. 
The  conductor  of  the  train,  who  was  looking  at  the  car  when  it  went  over,  was  in- 
troduced as  a  witness,  and  asked  if  it  was  his  opinion  that  if  there  had  been  chains 
on  the  car,  the  accident  would  have  happened,  and  he  replied  that  if  the  chains  had 
been  strong  enough,  and  so  attached  as  to  have  held  the  trucks  to  the  car,  they 
would  have  done  so.  He  was  then  asked  if  it  was  his  opinion  that  if  such  chains 
had  been  on  the  car  as  were  subsequently  put  on  when  the  car  was  repaired,  they 
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would  have  held  the  track  to  the  car,  and  he  answered  that  they  wonld  not  Held^ 
that  the  testimony  was  not  admissible  as  that  of  an  expert,  but  that  as  it  was  not 
to  the  prejudice  of  defendant,  there  was  no  error  in  its  admission  upon  which 
defendant  ooiild  sostain  exceptions. 

Case  for  injury  upon  a  railroad.  Plea,  the  general  issue,  and 
trial  by  jury,  August  Term,  1875,  Washington  County,  Redfield^ 
J.,  presiding. 

The  evidence  tended  to  show  that  the  defendant  company  was 
duly  incorporated  and  organized ;  that  its  road  was  constructed 
and  put  in  operation  as  a  railroad ;  that  trains  were  being  run 
and  business  transacteil  upon  it ;  that  men  were  employed  by  de- 
fendant to  4ook  afler  it  and  keep  it  in  repair ;  that  on  the  day  of 
the  accident  by  which  the  alleged  injury  was  occasioned,  the 
plaintiff  at  the  station  in  East  Hardwick  on  the  Lamoille  Valley 
road,  purchased  a  ticket  from  that  station  to  St.  Johnsbury, 
passing  over  the  defendant's  road  from  West  Hardwick  to  St. 
Johnsbury ;  that  after  leaving  West  Danville,  and  after  the  train 
had  passed  onto  defendant's  road,  the  conductor  of  the  train 
recognized  plaintiff's  ticket  as  entitling  him  to  a  passage  over  the 
defendant's  road,  took  it  up  in  the  usual  way,  and  allowed  him  to 
proceed  without  objection,  soon  after  which  the  accident  occurred. 

It  appeared  that  at  the  time  of  the  accident,  one  of  defendant's 
cars  turned  over ;  that  the  car  then  had  no  guard  chains  such  as 
are  usually  attached  to  cais,  extending  from  the  trucks  to  the 
body  of  the  car,  for  the  purpose  of  keeping.the  wheels  in  the  line 
of  motion  ;  and  that  as  the  car  went  over,  the  trucks  were  raised 
from  the  track  on  one  side,  and  then  fell  back,  and  in  falling 
caused  the  injury  complained  of.  The  plaintiff  claimed  that  if 
there  had  been  guard  chains  on  the  car,  the  truck  would  have 
been  carried  over  with  the  car,  and  that  he  would  not  have  been 
injured,  and  that  the  defendant  was  negligent  in  not  having  such 
chains  on  the  car.  The  defendant  introduced  the  conductor  of 
the  train,  as  a  witness ;  and  he  was  asked  on  cross-examination  if 
it  was  his  opinion  that  if  guard  chains  had  been  on  the  car  the 
accident  would  have  happened  ;  to  which  he  replied  in  substance, 
that  if  the  guard  chains  had  been  strong  enough,  and  so  attached 
as  to  have  held  the  trucks  to  the  car,  thc>  would  have  done  so. 
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He  was  theu  asked  if  it  was  his  opinion,  that  if  such  guard  chains 
had  been  on  the  car  as  were  subsequently  put  on  by  the  defendant 
when  the  car  was  repaired,  they  would  have  held  the  truck  to  the 
car ;  to  which  he  answered  that  they  would  not.  It  appeared 
that  the  witness  was  looking  at  the  car  when  it  turned  over.  The 
defendant  objected  to  his  evidence  upon  that  point,  for  that  that 
was  a  question  for  the  jury,  and  that  as  the  witness  was  not  shown 
to  be  an  expert,  nor  to  have  had  any  particular  experience  in 
railroad  matters,  especially  upon  that  question,  he  could  not  testify 
as  to  his  opinion.  But  the  court  overruled  the  objection,  and 
admitted  the  testimony ;  to  which  the  defendant  excepted.  The 
defendant  requested  the  court  to  order  a  verdict  for  the  defendant, 
for  that  the  plaintiff  had  not  shown  that  the  defendant,  at  the  time 
of  the  accident,  was  a  common  carrier,  was  operating  its  railroad, 
and  had  undertaken  to  transport  the  plaintiff  over  it.  But  the 
court  overruled  the  motion,  and  submitted  those  questions  to  the 
jury  ;  to  which  the  defendant  excepted. 

Brigham  ^  Waterman^  for  the  defendant,  cited  Bank  of  Mid- 
dUbury  v.  Edgerton,  30  Vt.  182  ;  Sprague  v  Smith,  29  Vt.  421 ; 
Ntw  England  Olass  Co,  v.  Lovelly  7  Cush.  319  ;  Muley  v.  Mo- 
hawk  Valley  Ins.  Co,  5  Gray,  641 ;  Robinson  v.  Fitchburg  ^ 
Worcester  Railroad  Co,  7  Gray,  92  ;  Lincoln  and  Wife  v.  Barre^ 
5  Cush.  590  ;  Hovey  v.  Sawyer,  5  Allen,  554  ;  White  v.  Ballou, 
8  Allen,  408  ;  1  Greenl.  Ev.  s.  444. 

J,  P,  Lamson  (^S,  C,  Shurtleff  with  him),  for  the  plaintiff, 
cited  Hill,  admr.  v.  New  Haven,  37  Vt.  501 ;  Fulsome  v.  Con- 
cord, 46  Vt.  135 ;  Weeks  v.  Barron,  38  Vt.  420 ;  Schopman  v. 
Boston  ^  Worcester  Railroad  Co,  9  Cush.  24 ;  2  Greenl.  Ev. 
210,  242. 

The  opinion  of  the  court  was  delivered  by 

PiRRPOiNT,  C.  J.  The  defendant  irsists  that  upon  the  trial 
below,  the  plaintiff  failed  to  introduce  any  evidence  tending  to 
show  that  the  defendant  company  were,  at  the  time  of  the  acci- 
dent, common  carriers,  and  had  undertaken  to  transport  the  plain- 
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tiff  over  their  road,  and  were  then  operating  said  railroad,  and 
that  their  request  that  the  court  would  so  hold,  and  direct  a  ver- 
dict for  the  defendant,  should  have  been  complied  with,  and  that 
the  court  erred  in  submitting  the  case  to  the  jury. 

In  examining  the  evidence  which  is  made  a  part  of  the  case,  it 
appears  that  the  defendant  was  duly  incorporated  and  organized  ; 
that  the  road  was  constructed,  and  went  into  operation  as  a  rail- 
road, trains  were  being  run,  and  business  transacted  upon  it,  men 
were  employed  by  the  defendant  to  look  after  it  and  keep  it  in 
repair ;  at  least,  the  testimony  tended  to  show  all  this.  The  tes- 
timony also  tended  to  show,  that  on  the  day  of  the  accident,  the 
plaintiff,  at  the  station  in  East  Hardwick  on  the  Lamoille  Valley 
road,  purchased  a  ticket  from  said  station  to  St.  Johnsbury,  pass- 
ing over  the  defendant's  road  from  West  Hardwick  to  St.  Johns- 
bury.  After  leaving  West  Danville,  and  after  the  train  had 
passed  onto  the  defendant's  road,  the  conductor  of  the  train  re- 
cognized the  plaintiff's  ticket  as  entitling  him  to  a  passage  over 
the  defendant's  road,  took  up  his  ticket  in  the  usual  way,  and 
allowed  him  to  proceed  without  objection.  Soon  afterwards,  the 
accident  occurred  that  resulted  in  the  injury  complained  of.  Upon 
this  testimony  we  think  the  plaintiff  was  clearly  entitled  to  go  to  the 
jury  ;  and  if  they  found  the  facts  as  the  evidence  tended  to  show,  in 
the  absence  of  any  proof  by  the  defendant  that  the  road  was  not  their 
road,  and  was  not  being  operated  in  the  usual  way  of  operating 
railroads,  the  proof  of  which  would  bo  peculiarly  within  the  de- 
fendant's knowledge,  we  think  the  jury  would  be  fully  justified 
in  finding  the  facts  necessary,  upon  this  branch  of  the  case,  to  en- 
title the  plaintiff  to  recover. 

The  defendant  further  claims  that  the  court  erred  in  allowing 
the  question  to  be  put  to  the  conductor  as  stated  in  the  excep- 
tions. He  was  asked  *'*'  if,  in  his  opinion,  if  guard-chains  had  been 
on  said  passenger. car,  the  accident  would  have  happened."  To 
understand  the  force  of  this  question  and  the  answer  to  it,  it  is 
proper  to  say  that  guard-chains  are  attached  to  the  trucks  and  to 
the  body  of  a  car  for  the  purpose  (as  we  understand)  of  keeping 
the  wheels  nearly  in  the  line  of  motion  of  the  car  when  it  is  run- 
ning, and  not  as  a  means  of  holding  the  trucks  to  the  car.     There 
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were  no  guard-chains  upon  the  car  that  turned  over,  at  the  time 
of  the  accident.  As  the  car  went  over,  the  trucks  were  raised  on 
one  side,  and  then  fell  back  upon  the  track,  and  in  falling  back, 
caused  the  injury.  The  plaintiff  claimed  that  if  there  had  been 
guard-chains  on  the  car,  the  trucks  would  ha?e  been  carried  over 
with  the  car,  and  the  plaintiff  would  not  have  been  injured,  and 
that  the  defendant, was  negligent  in  not  having  such  chains  on  the 
car,  and  it  was  in  reference  to  this  that  the  question  was  put. 
The  conductor  was  not  an  expert,  and  had  no  peculiar  knowledge 
upon  the  subject,  and  his  opinion  was  not  admissible  ;  and  if  his 
answer  was  such  that  the  defendant  could  have  been  prejudiced 
thereby,  the  judgment  should  be  reversed.  The  reply  of  the  wit- 
ness was,  in  substance,  that  if  the  guard-chains  were  strong 
enough,  and  so  attached  as  to  hold  the  trucks  to  the  car,  they 
wculd  have  done  so.  This  was  merely  stating  a  self-evident  prop- 
osition, about  which  there  could  be  no  controversy,  and  one  that 
could  not  prejudice  either  party.  The  question  was  then  put  to 
the  witness,  Suppose  such  guard-chains  had  been  upon  the  car  as 
were  subsequently  put  on  by  the  defendant  when  the  car  was  re- 
paired, would  they,  in  your  opinion,  have  held  the  trucks  to  the 
car  ?  To  which  he  answered,  that  they  would  not.  Of  this  an- 
swer the  defendant  cannot  complain,  as  it  was  clearly  in  his  favor, 
and  tending  to  show  that  if  guard-chains  had  been  upon  the  car, 
the  result  would  probably  have  been  the  same.  As  the  testimony 
could  not  have  operated  to  the  injury  of  the  defendant,  its  admis- 
sion furnishes  no  sufficient  ground  for  reversing  the  judgment 
upon  the  exceptions. 
Judgment  affirmed. 
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CHANDLER  ».  RICKER 

[In  Chancbbt.] 
Tenants  in  Common,     Ouster  of  One  by  Another. 

In  1834,  orator  purchaaed  a  lot  of  land  with  the  joint  funds  of  himself  and  his  two 
brothers,  taking  and  holding  the  title  of  two  undivided  thirds  thereof  in  trust  for  his 
brothers  equally.  In  1842  and  1843,  the  brothers  respectively  conveyed  one  undi- 
vided third  of  said  land  to  C,  by  deed  of  w&rranty.  Upon  C/s  death,  the  thirds  so 
conveyed  to  him  were  set  to  his  daughter  P.  Afterwards  the  guardian  of  P.  con- 
veyed them  to  J.  R.,  and  finally,  through  J.  R.,  in  1870,  they  came  to  defendant. 
ffeldf  on  a  bill  for  partition  and  an  accounting,  that  orator  and  defendant  were 
tenants  in  common  of  the  whole  lot. 

A  tenant  in  common,  to  show  an  ouster  of  his  cotenant,  must  show  acts  of  possession 
inconsistent  with,  and  exclusive  of,  the  rights  of  such  cotenant,  and  such  as  would 
amount  to  an  ouster  between  landlord  and  tenant,  and  knowledge  on  the  part  of  hia 
cotenant  of  his  claim  of  exclusive  ownership.  Proof  of  notice  to  one  who  had  been 
the  agent  of  the  cotenant  for  watching  tres^  assers  and  paying  taxes,  but  whose 
agency  had  terminated  before  the  giving  of  notice,  is  insufficient  proof  of  the  know^ 
edge  required  'to  be  shown,  both  because  of  the  narrowness  of  the  agency  and  of  its 
previous  termination.  Evidence  that  the  land  is  a  wild,  mountain  lot,  nearly  cot- 
ered  with  forest,  and  that  the  occupation  was  under  a  deed  conveying  an  undivided 
part  thereof,  and  by  an  occasional  cutting  of  a  few  trees  for  shingles  or  timber, 
and  by  peeling  and  carrying  away  a  few  loads  of  bark,  at  a  merely  nominal  profit, 

.  is,  in  itself,  of  little  weight  as  evidence  of  the  acts  required  to  be  shown. 

Appeal  from  the  Court  of  Chancery. 

The  bill  alleged,  that  on  January  1,  1865,  the  orator  was 
owner  in  fee  of  one,  and  the  defendant  of  two,  undivided  thirds 
of  a  lot  of  land  known  as  lot  No.  180  of  the  second  division  of 
lots  in  the  town  of  Groton ;  that  the  orator  and  the  defendant, 
being  thus  tenants  in  common  of  said  land,  were  in  equity  bound 
to  commit  no  waste ;  but  that  the  defendant,  not  regarding  his 
duty  in  that  behalf,  cut  and  carried  away  a  great  number  of 
logs  and  a  great  quantity  of  lumber,  bark,  &c.;  that  although  it 
was  his  duty  to  account  for  one  third  of  the  same,  yet  he  had 
neglected  and  refused  so  to  do,  and  had  never  accounted  for  any 
part  thereof;  and  that  it  would  be  for  the  interest  of  both  parties 
to  have  the  land  divided.  Prayer  for  partition,  and  an  account 
of  rents  and  profits. 
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The  answer  denied  that  defendant,  on  said  January  1st,  was 
owner  in  fee  of  two-thirds  of  said  lot,  and  tenant  in  common 
thereof  with  orator,  but  alleged  that  on  May  9,  1870,  defendant 
purchased  the  whole  of  said  lot,  and  took  a  warranty  deed  thereof, 
and  hath  ever  since  claimed  to  be  the  sole  owner  thereof ;  that  he 
and  his  grantors  had  occupied,  used,  and  possessed  said  lot, 
claiming  to  own  the  same,  ever  since  1849,  and  that  such  claim 
and  occupation  were  open  and  notorious,  and  adverse  to  the  ora- 
tor and  all  other  persons,  which  the  orator  well  knew ;  that  ora- 
tor never  made  claim  to  any  part  of  said  lot  till  the  commence- 
ment of  this  suit,  and  never  had  any  valid  claim  thereto,  and  if  he 
had  color  of  title,  the  same  was  defective  and  invalid  ;  and  denied 
the  commission  of  the  acts  upon  said  lot  wherewith  he  was 
charged,  except  a  small  part  thereof. 

The  answer  was  traversed,  and  testimony  taken.  Defendant's 
deed  of  May  9,  1870,  purported  to  convey  two  undivided  thirds 
of  said  lot,  and  all  the  title  that  the  grantor  had  by  grant  or  pos- 
session to  the  whole  lot. 

The  court,  at  the  December  Term,  1875,  Caledonia  County, 
Ross,  Chancellor,  entered  a  decree  for  partition,  and  appointed 
commissioners.    An  accounting  was  waived.    Appeal  by  defendant. 

The  orator,  pro  «€,  cited  Wilkim  v.  Burton^  5  Vt.  76,  85 ; 
Wmvall  V.  Wilkins,  5  Vt.  87;  Oatlin  v.  Kidder,  7  Vt.  12; 
Buckmaster  v.  Needham,  22  Vt.  617,  622 ;  MobertSy  Admr.  v. 
Morgan,  30  Vt.  319  ;  Leach  v.  Beatties,  33  Vt.  195. 

J,  A.  Wing,  for  the  defendant,  cited  2  Bl.  Com.  191  et  seq.; 
Doe  d.  Fisher  v.  Prosaer,  1  Cowp.  217 ;  Qoodlittle  d  Hart  v. 
Knott,  1  lb.  214;  Colchester  v.  Culver,  29  Vt.  Ill ;  Townsend  v. 
Estate  of  Downer,  32  Vt.  183 ;  Sellick  v.  Starr,  5  Vt.  255 ;  Roberts^ 
admr.  v.  Morgan,  30  Vt.  319 ;  Hawley  et  ux.  v.  Hawley,  34  Vt. 
525 ;  HaU  v.  Dewey,  10  Vt.  543 ;  North,  admr.  v.  Barnum,  10 
Vt.  220 ;  Bipley  v.  Yale,  19  Vt.  156. 

The  opinion  of  thS  court  was  delivered  by 
Redfield,  J.     The  orator  claims  in  this  bill,  that  he  is  the 
owner  of  one  third,  and  the  defendant  of  two  thirds,  of  lot  No. 
17 
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180,  of  the  2d  division  of  lots  in  the  town  of  Groton  ;  and  seeks 
partition,  and  an  account  of  rents  and  profits. 

The  orator  purchased  the  whole  lot  at  a  vendue  sale,  and  touk 
a  deed  of  the  same  from  John  Tacey,  the  collector,  June  13, 
1834.  And  the  orator  proves  by  parol  evidence,  that  he  pur- 
chased said  land  with  the  joint  funds  of  himself  and  his  two 
brothers,  Samuel  A.  and  Geo.  B.  Chandler  ;  and  that  he  took  and 
held  two-thirds  of  the  title  in  trust  for  his  two  brothers  equally. 
Each  of  the  two  brothers  conveyed  one  third  of  the  lot  to  S.  G. 
Clark,  in  1842  and  1843,  by  deeds  of  warranty.  It  is  conceded 
for  the  purpose  of  this  trial,  that  John  Tacey^s  vendue  sale  was 
t*egular,  and  that  good  title  was  conveyed  to  the  orator  by  said 
collector's  deed  ;  and  that  in  the  settlement  of  Samuel  G.  Clark's 
estate,  this  lot  was  treated  as  the  property  of  his  estate,  and,  in 
the  distribution,  was  set  to  Phoebe  Clark,  a  minor,  and  one  of  the 
heirs  of  said  Samuel  G.  John  Roberts  was  duly  appointed 
guardian  of  said  Phoebe,  and  under  proper  license  from  the  Pro- 
bate Court,  conveyed  two  undivided  third  parts  of  said  lots  to 
Joseph  Ricker.  And  this  undivided  two  thirds  of  said  lot  was 
conveyed  to  the  defendant  May  9,  1870. 

I.  The  deFeudant  claims  that  the  record  title  being  wholly  in  the 
orator,  conceding  that  he  held  two  thirds  of  such  title  in  trust  for  his 
two  brothers,  it  would  not  make  the  assignees  and  grantees  of  the 
cestuis  que  trusty  tenants  in  common  with  the  orator.  All  the 
deeds  in  the  chain  of  title  under  which  defendant  claims,  assume 
to  convey  only  a  fractional  interest  in  said  property ;  and  on  the 
face  of  his  deeds,  defendant  must  concede  that  he  holds  in  com- 
mon with  the  actual  owner  of  the  other  third. 
*  The  orator,  though  showing  the  apparent  record  title  to  the 
whole  lot,  concedes  that  his  brothers,  who  were  the  source  of  de- 
fendant's title,  were  the  full  owners  in  equity,  of  the  title  they 
assumed  to  convey. 

The  defendant  also  proves  that  his  title,  though  in  its  origin  a 
more  equitable  estate,  had,  before  this  proaceding,  by  long  pos- 
session under  a  deed  of  a  fractional  interest,  ripened  into  a  per- 
fect legal  title  to  the  extent  at  least  that  his  deeds  assumed  to  coa- 
vey.   To  constitute  tenants  in  common,  it  is  not  necessary  that  their 
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respective  titles  should  be  like  in  quantity  or  quality.  "Their 
proportionate  shares  may  be  unequal ;  the  modes  of  acquiring 
these  titles  may  be  unlike ;  one  may  hold  in  fee,  and  another  for 
life  ;  one  may  acquire  his  title  by  purchase,  and  another  by  de- 
scent ;  one  may  hold  a  fifth,  and  another  a  tenth.  And  there  may 
be  a  tenancy  in  common  amonp^  several  owners  of  a  remainder." 
1  Washb.  Beal  Prop.  430.  The  orator's  title  is  conceded  to 
have  been  perfect  in  its  origin  ;  and  he  concedes  that  two  thirds 
of  his  title  has,  by  several  menne  conveyances  from  his  brothers 
(for  whom  he  held  it  in  trust),  become  vested  in  the  defendant. 
This,  we  th<nk,  constitutes  them  tenants  in  common. 

II.  The  defendant  claims  that  he  and  his  grantors  have  been 
in  possession,  adverse  to  the  orator,  for  more  than  fifteen  years 
before  this  proceeding  was  commenced.  The  well-settled  princi- 
ple that  the  possession  of  one  tenant  in  common  is,  by  legal  in- 
tendment, a  possession  of  and  for  all,  is  not  denied.  The  defend- 
ant claims  that  Joseph  Bicker,  who  deeded  to  defendant's  grantor, 
repudiated  his  relation  as  cotenant,  evicted  the  orator,  and  for 
more  than  fifteen  years  before  the  commencement  of  this  suit, 
held  adversely. 

In  order  to  sever  his  relation  as  cotenant,  and  render  his  pos- 
session adverse,  it  must  be  affirmatively  shown  that  the  orator 
had  knowledge  of  his  claim  of  excusive  ownership,  accompanied 
by  such  acts  of  possession  as  were  not  only  inconsistent  with,  but 
in  exclusion  of,  the  continuing  rights  of  the  orator ;  and  such  as 
would  amount  to  an  ouster  as  between  landlord  and  tenant.  Buck- 
master  V.  Needham.  22  Vt.  617,  622 ;  Roberts y  admr.  v.  Morgan^ 
30  Vt.  323  ;  Leach  v.  Beattie,  33  Vt.  195. 

In  the  case  of  Doe  v.  Prosser,  1  Cowp.  217,  which  is  a  lead- 
ing case,  and  strongly  relied  upon  by  the  defense.  Lord  Mans- 
field says  :  ^^  The  possession  of  one  tenant  in  common,  eo  nomine 
as  tenant  in  common,  can  never  bar  his  companion,  because  such 
possession  is  not  adverse  to  the  right  of  his  companion,  but  in 
support  of  their  common  title."  But  in  that  case  the  defendant 
had  been  in  peaceful  and  exclusive  possession  of  cultivated  land 
for  forty  years,  taking  the  whole  income  and  profits  to  himself; 
and  the  demandant  had  looked  on  quietly  for  that  term,  asserting 
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CHAMBERLAIN  &  CO.  v,  RANKIN. 

Contract  of  Sale.       Fraudulent  Mepresentations.       Practice. 

Evidence. 

In  case  for  deceit  in  the  sale  of  wool,  it  appeared  that  defendant  represented  the  wool 
to  be  ordinary  fleece  wool,  when,  in  fact,  there  was  a  large  quantity  of  palled  wool, 
tag-locks,  and  other  foreign  matter  rolled  inside  of  the  fleeces.  Defendant  sought 
to  introduce  evidence  of  the  custom  of  buyers  in  examining  wool  when  baying  it, 
which  was  excluded.  Held,  that  plaintiffs  had  a  right  to  rely  on  defendant's  repre- 
sentation, whatever  the  custom  of  buyers  in  examining,  and  that  the  evidence  was 
properly  excluded. 

It  having  appeared  that  plaintiffs  knew  before  the  purchase,  that  some  of  the  wool 
was  unwashed,  and  had  been  kept  so  long  that  the  fiber  was  impaired,  the  defend- 
ant offered  evidence  to  show  that  the  agent  of  plaintiffs  who  made  the  purchase 
had  several  times  said  before  making  it,  that  he  had  seen  the  wool,  that  it  was  dam- 
aged, and  that  he  did  not  want  to  buy  it;  which  the  agent  denied.  The  court 
charged  that  the  evidence  was  to  be  considered  only  as  affecting  the  agent's  credi- 
bility as  a  witness.  Ildd,  that  though  such  evidence  was  evidence  in  chief,  tending 
to  show  that  he  had  the  knowledge  thereby  indicated  at  the  time  of  purchase,  yet 
as  it  had  no  tendency  to  show  that  he  had  knowledge  of  the  defects  for  which  plain- 
tiffs sought  to  recover,  and  as  it  only  tended  to  show  his  knowledge  of  what  was 
already  known  to  the  plaintiffs,  the  charge  was  without  error  of  which  the  defend- 
ant could  complain. 

It  appeared  that  the  plaintiffs  did  not  cleanse  the  inferior  kind  of  wool,  nor  sell  it  un- 
til after  suit  was  brought;  that  they  could  not  tell  what  they  received  for  it;  and 
that  they  did  not  sell  the  different  kinds  separately.  Held,  that  those  facts  were 
not  to  be  taken  as  against  plaintiffs,  unless  it  appeared  that  they  withheld  informa- 
tion relative  thereto  that  they  reasonably  might  have  furnished,  or  might  have  ex- 
pected to  be  called  on  to  furnish. 

Case  for  deceit  in  the  sale  of  wool.  Plea,  the  general  issue, 
and  trial  by  jury,  June  Term,  1876,  Caledonia  County,  Ross,  J., 
presiding.     Verdict  for  plaintiffs. 

The  plaintiffs  introduced  evidence  tending  to  show,  that  through 
their  agent,  John  Bacon,  they  purchased  of  the  defendant  in  June, 
1871,  about  6000  lbs.  of  wool  in  fleeces,  taken  from  the  defend- 
ant's sheep,  and  comprising  the  product  of  his  flock  for  eight  or 
nine  years ;  that  the  wool  was  done  up  by  fleeces,  and  tied  with 
strings  in  the  ordinary  manner,  and  was  represented  to  be  ordi- 
nary fleece  wool ;  that  the  plaintiffs  knew  that  some  of  it  was 
unwashed,  and  that  some  of  it  had  been  kept  so  long  that  the 
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fiber  had  become  tender,  and  that  their  agent  reserved  the  right 
to,  and  did,  throw  out  fifty  fleeces  from  the  whole  lot ;  that  when 
the  fleeces  were  opened,  it  was  found  that  manj  of  them  had  been 
divided,  and  a  large  quantity  of  wool  pulled  from  dead  sheep, 
and  dung-locks  and  tag-locks,  more  than  would  ordinarily  come 
from  the  sheep,  had  been  rolled  together  and  put  inside  of  the 
better  portions  of  the  whole  fleeces,  and  of  the  halves  of  the 
divided  fleeces ;  that  this  foreign  material  had  the  appearance  of 
having  been  wet  when  put  into  the  fleeces  and  parts  of  fleeces, 
and  had  heated  and  discolored  some  of  the  wool,  and  rendered  it 
tender  in  fiber  ;  that  nearly  one  fourth  of  the  whole  purchase  was 
of  such  foreign  material,  and  comparatively  worthless;  and  that 
the  plaintiffs  were  put  to  considei*able  expense  in  separating  it 
from  the  natural  fleeces. 

The  defendant's  testimony  tended  to  show,  that  he  told  the 
plaintiffs'  agent  that  some  of  the  fleeces  had  been  divided,  and 
that  there  was  a  quantity  of  pulled  wool  included  in  the  purchase, 
and  to  deny  the  stuffing  of  the  fleeces  with  any  foreign  material, 
except  that  of  which  he  iuformed  the  agent  when  he  bargained 
for  the  wool. 

The  defendant  introduced  as  a  witness,  Benjamin  Greenbanks, 
a  manufacturer  and  a  purchaser  of  wool,  and  offered  to  show  by 
him  his  custom  and  the  custom  of  wool  buyers  in  the  vicinity, 
generally,  as  to  making  examination  of  wool  of  the  kind  in  ques- 
tion when  buying  it,  and  particularly  as  to  untying  and  examiniDg 
the  internal  portions  of  the  fleeces ;  but  the  evidence  was  excluded, 
to  which  the  defendant  excepted. 

The  defendant  introduced  several  witnesses  who  testified  to 
several  conversations  had  with  plaintiffs'  agent  before  the  pur- 
chase of  the  wool,  but  not  on  any  occasion  when  he  was  negotiating 
with  the  defendant  for  it,  in  which ,  as  they  testified,  he  said  be 
had  seen  the  defendant's  wool,  that  it  was  damaged,  that  he  did 
not  want  to  buy  it,  and  that  he  wanted  good  wool.  The  agent 
denied  having  said  this,  but  admitted  that  he  might  have  said 
that  some  of  the  wool  had  been  kept  so  long  as  to  be  tender, 
and  that  he  could  not  afford  to  pay  the  defendant's  price.  It 
appeared  that  in  selling  the  wool  the  plaintiffs  did  not  sell  the 
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different  kinds  separately,  nor  cleanse  that  portion  that  they 
claimed  was  inferior  wool,  or  stuffing,  by  itself,  and  that  they 
caald  not  tell  what  they  received  for  it.  It  appeared  also  that 
the  plaintiffs  did  not  sell  the  wool  till  suit  was  brought.  The 
defendant  requested  the  court  to  charge  that  these  facts  were 
to  be  taken  against  the  plaintiffs.  But  the  court  charged  that 
it  was  to  be  determined  from  the  testimony  whether  the  plain- 
tiffs eonld  have  reasonably  produced  evidence  of  the  amount 
they  received  for  the  wool,  and  whether  they  were  guilty  of  with- 
holding any  information  that  they  reasonably  might  have  furnished, 
or  might  reasonably  have  expected  to  be  called  upon  to  furnish  ; 
and  that  if  they  were  so  guilty,  and  in  that  case  only,  it  was  to  be 
taken  against  them.  The  court  also  charged,  that  if  the  plaintiffs' 
agent  made  the  declarations  testified  to,  they  should  be  considered 
only  as  affecting  his  credibility  as  a  witness,  and  not  as  tending 
to  establish  the  matter  of  those  declarations  as  a  fact.  To  the 
refusal  to  charge  as  requested,  and  to  the  charge  as  given,  the 
defendant  excepted.  There  were  other  questions  raised  as  to  the 
admissibility  of  evidence,  and  as  to  the  propriety  of  other  portions 
df  the  charge,  but  as  they  were  not  insisted  on  in  argument,  they 
are  not  stated. 

A.  M.  Dickey  and  Blodgett^  for  the  defendant,  cited  2  Stark. 
Ev.  444  et  seq.;  2  Greenl.  Ev.  246,  249 ;  Harle  v.  arout,  46  Vt. 
113 ;  Austin  v.  ChiUenden,  33  Vt.  553.   . 

Belden  ^  Ide^  for  the  plaintiffs,  cited  Nye  v.  Spalding  ei  al.  11 
Vt.  601 ;  Hinckley  v.  Barnstable^  109  Mass.  126 ;  Wadley  v.  Bavis^ 
53  Barb.  500  ;  Collins  v.  New  Ilngland  Iron  Co.  115  Mass.  23  ; 
Linslty  v.  Lovely^  26  Vt.  123,  136 ;  Hine  v.  Pomeroy  et  als,  40 
Vt.  103 ;  Knight  v.  Petroleum  Co.  44  Vt.  472,  475 ;  Lewis  v. 
Thatcher,  15  Mass.  431 ;  Todd  v.  Beid,  4  B.  &  Aid.  210 ;  Earle  v. 
Grout,  46  Vt.  113,  125;  Paddock  v.  Strobridge,  29  Vt.  470; 
Howard  v.  GFould,  28  Vt.  524;  Mallory  v.  Leach,  35  Vt.  156; 
Bruce  v.  Buler,  2  M.  &  R.  3;  Hill  v.  Gray,  1  Stark.  434 ;  Oliver 
v.  Chapman,  15  Texas,  400;  Millison  v.  Hock,  17  Ind.  227. 
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The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  A  number  of  exceptions  were  taken  to  the 
rulings  of  the  County  Court  that  are  not  insisted  upon  in  this 
court.  It  is  only  necessary  now  to  consider  such  as  are  insisted 
upon.  The  defendant  claims  that  the  court  erred  in  excluding 
the  testimony  of  Greenbanks  as  to  his  custom,  and  the  custom  of 
wool-buyers  generally  in  the  vicinity,  in  respect  to  the  manner  of 
examining  wool  of  the  kind  in  question.  The  plaintiffs'  testimony 
tended  to  show,  that  the  wool  was  represented  by  the  defendant 
to  be  ordinary  fleece  wool,  but  that  it  was  not  ;*  that  a  large  quan- 
tity of  wool  taken  from  dead  sheep,  dung-locks  and  tag-locks, 
more  than  would  ordinarily  come  from  the  sheep,  had  been  rolled 
together  and  put  inside  of  the  better  portions  of  the  whole  fleeces, 
and  of  the  halves  of  the  divided  fleeces.  If  this  was  so  (and 
the  jury  have  found  it  to  be  so),  it  is  no  answer  to  say  that  the 
generality  of  wool-buyers  would  have  detected  the  fraud,  but  some 
would  not,  for  that  is  all  the  offer  amounts  to.  If  the  offer  bad 
been  to  show  that  it  was  the  universal  custom  of  wool-growers  to 
put  such  foreign  substances  into  the  fleeces,  and  the  buyers  so  un- 
derstood, it  would  have  presented  a  different  question.  The 
plaintiff  had  the  right  to  rely  upon  the  representation  that  the 
wool  was  what  it  appeared  to  be — "  ordinary  fleece  wool,"  and 
upon  the  good  faith  of  the  defendant  that  he  was  not  practising  a 
fraud  upon  him  by  concealing  within  the  fleeces  such  foreign  matter. 
We  think  the  testimony  was  properly  excluded. 

It  is  urged  by  the  defendant  that  the  County  Court  erred  in 
not  charging  the  jury  as  requested,  that  the  declaration  of  Bacon 
as  to  his  knowledge  of  the  quality  of  the  wool,  made  some  time 
prior  to  his  making  the  purchase,  should  be  regarded  as  testimony 
in  chief,  and  not  as  impeaching  testimony  only.  The  declaration 
made  by  Bacon  before  the  purchase,  as  to  knowledge  of  the  qual- 
ity of  the  wool,  would,  undoubtedly,  be  evidence  tending  to  show 
that  he  had  such  knowledge  at  the  time  of  the  purchase,  and 
would  be  evidence  in  chief.  But  the  declarations  proved  to  have 
been  made  by  Bacon  have  no  tendency  to  prove  that  he  had  any 
knowledge  of  the  defects  in  the  wool  that  the  plaintiffs  brought 
their  action  to  recover  for,  or  made  claim  for  on  the  trial.    The 
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plaintiffs  conceded  and  proved  that  they  knew  that  the  wool  was 
old,  and  the  fiber  impaired  by  time,  and  that  some  of  it  was  un- 
washed, in  short,  that  it  was  not  good  wool,  but  damaged,  and 
this  is  all  that  the  declarations  of  Bacon  tended  to  show.  No 
declaration  was  proved  tending  to  show  that  he  had  any  knowl- 
edge of  the  foreign  matter  concealed  in  the  fleeces,  hence  the  dis- 
position made  of  the  question  by  the  County  Court  was  correct. 

The  defendant  further  claimed,  that  inasmuch  as  the  plaintiffs 
''  did  not  sell  the  wool  separately,  nor  cleanse  that  portion  which 
they  claimed  was  inferior  or  stuffing,  by  itself,  and  so  could  not  tell 
what  they  received  for  it,"  and  did  not  sell  it  until  after  suitbrought, 
the  court  erred  in  not  charging  the  jury  that  such  facts  were  to 
be  taken  against  the  plaintiffs.  We  think  the  charge  as  stated  in 
the  exceptions  on  this  point  is  all  that  the  defendant  had  the  right 
to  ask,  and  that  there  was  no  error  in  this  respect. 

Judgment  affirmed. 


DODGE  V.  PAGE. 

Ejectment.     Continuance  of  Ouster. 

Ejectment  to  recover  possession  and  mesne  profits  of  certain  premises  of  which 
plaintiff  and  other  hein  of  J.  were  tenants  in  common.  At  the  time  suit  was 
bronght,  defendant  was  in  possession  of  the  demanded  premises,  expressly  denying 
the  title  of  plaintiff  and  his  co-tenants,  to  which  he  was  a  stranger,  claiming  under 
another  title,  and  refusing  to  give  possession  to  plaintiff.  At  the  time  of  trial, 
defendant  had  acquired  the  title  of  one  of  plaintiff's  co-tenants,  but  he  still  insisted 
on  his  former  pretended  title.  Held,  that  the  continuance  of  the  reliance  uix>n  that 
title  was  a  continnance  of  the  ouster,  and  that  plaintiff  was  entitled  to  recover. 

Ejectment.  Plea,  the  general  issue,  and  trial  by  the  court, 
March  Term,  1876,  Washington  County,  Bedfield,  J.,  presiding. 

It  appeared  that  Thomas  Dodge  conveyed  the  premises  in  question, 
on  April  10, 1815,  to  his  two  sons,  Jared  and  Thomas,  and  took 
from  them  a  lease  thereof  to  secure  the  support  of  himself  and  his 
wife ;  that  he  died  in  August,  1827,  and  his  wife,  in  November, 
1862 ;  and  that  the  plaintiff  was  a  son  and  one  of  the  several 
18 
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heirs  of  said  Jared  Dodge.  The  defendant  introduced  in  evidence 
a  quit^ilaim  deed  of  the  premises  in  question,  dated  May  2, 1865, 
from  Jefferson  Dodge,  who  never  had  any  title  to  said  prem- 
ises, to  Moses  Glough,  and  a  bond  from  said  dough  to  the 
defendant,  covenanting  to  convey  said  premises  to  him  upon  cer- 
tain conditions ;  also  a  deed  dated  January  18, 1876,  from  Mary 
D.  Storrs,  a  daughter  and  one  of  the  heirs  of  Jared  Dodge,  con- 
veying to  him  her  interest  in  said  premises ;  and  also  a  deed  to 
himself,  dated  April  4,  1876,  from  Naomi  Dodge,  widow  of  the 
said  Jared,  and  mother  of  the  plaintiff  and  said  Mary  D.  Storrs. 
It  appeared  that  in  April,  1875,  before  suit  was  brought,  and 
while  the  defendant  was  in  possession,  the  plaintiff  went  upon 
the  premises,  and  there  demanded  of  the  defendant  the  posses- 
sion thereof;  that  the  defendant  then  claimed  title  under  his 
bond  from  said  Moses  Glough,  and  refused  to  surrender  pos* 
session,  and  that  he  was  in  possession  at  the  time  suit  was  brought, 
and  at  the  time  of  trial.  It  did  not  appear  that  the  plaintiff  had 
ever  requested  to  be  let  in  to  enjoy  the  premises  as  tenant  in  com- 
mon with  the  defendant,  nor  that  be  had  ever  been  refused,  except 
as  above  stated  ;  and  there  was  no  proof  of  the  value  of  the  rents 
and  profits  of  the  premises.  Upon  trial  the  defendant  insisted 
upon  his  title  derived  from  Glough,  but  relied  also  upon  his  title 
from  Mary  D.  Storrs.  The  plaintiff  contended  that  as  the  de- 
fendant had  not  disclaimed  the  Glough  title,  he  could  not  shield 
himself  by  the  deed  from  Mary  D.  Storrs,  although  it  made  him, 
at  the  time  of  trial,  a  tenant  in  common  with  the  plaintiff.  He 
also  claimed  damages  up  to  the^time  defendant  acquired  the 
title  of  Kaid  Mary  D.  Storrs.  The  court  found  the  title  to  the 
premises  in  the  heirs  of  Jared  Dodge,  and  rendered  judgment, 
pro  forma^  for  the  defendant  to  recover  his  costs ;  to  which  the 
plaintiff  excepted. 

Glea$on  ^  Fidd^  for  plaintiff,  cited  Johnson  v.  Tlldenj  5  Vt. 
426;  Catitny  Kidder,  7  Vt.  12;  Carpenter  y.  Thayer ,  15  Vt. 
652  ;  BobertSj  admr,  v.  Morgan,  30  Vt.  319 ;  Clark  v.  Vaughn, 
3  Gonn.  191 ;  Petenon  v.  Laik,  24  Mo.  541  ;  Owen  v.  Morton, 
24  Gal.  378  ;  Highee  v.  Rice,  5  Mass.  343. 
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Heath  ^  Carleton^  for  defendant,  cited  Stevens,  admr.  v.  Qrif- 
Jlth,  8  Vt.  448 ;  Burton  v.  Austin,  4  Vt.  105  ;  Tueker*8  JExr.  v. 
JBTeder,  4  Vt.  161  ;  House  v.  Fuller,  13  Vt.  165  ;  Admrs.  of 
Tryon  v.  Tryon,  16  Vt.  313  ;  Downer  v.  Bowman,  17  Vt.  417  ; 
Carroll  v.  Norwood^s  Heirs,  5  Har.  &  J.  164 ;  Adams  Ejectm. 
43,  n. ;  Bamitz*s  Lessee  v.  Casey,  7  Cranch,  464. 

The  opinion  of  the  court  was  delivered  by 
Wheeler,  J.     There  can  be  no  question  but  that  in  the  action 
of  ejectment,  the  plaintiff,  in  order  to  recover  the  seisin  and  pos- 
session of  the  demanded  premises,  mast  have  title  as  against  the 
defendant  both  at  the  commencement  of  the  action  and  at  the  time 
of  trial.     And   till  the   statute  of  1851,  he  could  not  recover 
the  mesne  profits  until  he  could  recover  the   possession  ;    but 
since  that  statute,  he  may   recover  damages  for  the   detention, 
^irhere  his  title  has  expired  or  been  conveyed  by  him  after  suit 
brought,  although  not  entitled  to  recover  the  possession.     Gen. 
Sts.  338,  8.  4.     In  this  case,  at  the  time  of  bringing  suit,  the 
plaintiff,  according  to  the  findings  of  the  County  Court,  as  tenant 
in  common  with  others,  was  entitled  to  recover  the  possession  and 
mesne  profits  of  the  whole  for  himself  and  co-tenants  against  the 
defendant,  who  was  then  a  stranger  to  their  title  in  possession 
claiming  the  whole  by  another  title,  and  expressly  denying  the 
plaintiff's  title,  and  refusing  possession  to  him.     Haynes  ^  Wife 
V.  Bourn,  42  Vt.  686.     At  the  time  of  trial  the  defendant  had 
acquired  the  title  of  one  of  the  plaintiff's  co-tenants,  so  that  he 
and  the  plaintiff  were  then  tenants  in  common  with  others  of  the 
tiUe,  but  he  had  not  in  any  manner  changed  his  attitude  in  re- 
spect to  the  possession,  toward  the  plaintiff.     Under  these  circum- 
stances, it  may  well  be  questioned  whether  he  could  stand  on  his 
newly  acquired  title  to  the  tenancy  in  common  so  as  to  defeat  the 
plaintiff's  recovery  of  the  possession  he  then  and  all  the  while  had 
the  right  to.     But  it  is  not  necessary  to  determine  in  this  case 
whether  the  procuring  of  the  title  of  one  of  the  plaintiff's  co-tenants 
would,  without  a  refusal  of  possession  after,  defeat  the  plaintiff's 
action  or  not.     For  a  tenant  in  common  may  maintain  ejectment 
against  his  co-tenant  if  ousted  of  the  possession  by  the  co-tenant. 
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Litt.  s.  322  ;  Co.  Litt.  199  b. ;  2  Bl.  Com.  194  ;  Johnson  v.  Til- 
den^  5  Vt.  426  ;  Roberts^  admr.  v.  Morgan^  80  Vt.  319.  And  if 
a  defendaDt  after  suit  brought  aud  before  or  during  trial,  pro- 
cures a  title  that  will  defeat  the  plaintiff's  recovery,  the  plaintiff 
may  afterwards,  and  before  or  on  trial,  do  anything  that  will  meet 
and  defeat  the  right  the  defendant  has  so  procured.  Downer  v. 
Bowman^  17  Vt.  417.  Now  this  plaintiff  had  during  the  trial  the 
same  right  of  his  own  to  the  possession  that  he  had  when  he 
brought  suit ;  and  if  the  acquisition  of  a  right  to  possession  by 
the  defendant  would,  without  a  fresh  refusal  of  the  right  of  the 
plaintiff,  defeat  the  action,  the  plaintiff  had  the  right  to  show  a 
refusal,  or,  in  other  words,  to  show  that  the  ouster  of  himself  by 
the  defendant  continued.  If  the  defendant  had  once  been  in  pos- 
session with  the  plaintiff,  or,  nothing  more  than  that  he  was  in 
possession  appeared,  so  that  he  would  be  presumed  to  be  in  for 
himself  and  the  plaintiff,  an  actual  ouster  in  the  one  case  and  de- 
nial in  the  other  would  be  necessary.  But  here  the  plaintiff  was 
out  of  possession  and  the  defendant  in,  and  the  defendant  had 
expressly  refused  the  plaintiff's  demand  of  possession  on  the 
ground  of  the  Clough  title  ;  and  after  he  procured  the  title  of  a 
co-tenant,  he  still  insisted  on  the  Clough  title.  This  was  a  denial 
of  the  plaintiff's  right,  and  a  continuance  of  the  refusal  the  de- 
fendant had  made  before  on  the  strength  of  the  Clough  title,  and 
showed  an  intention  on  the  part  of  the  defendant  to  keep  the 
plaintiff  out,  and  was  a  continuance  of  the  ouster.  Shumway  v. 
Holbrooke  1  Pick.  114.  Upon  this  state  of  the  case  the  plaintiff 
was  entitled  to  recover,  in  the  words  of  the  statute,  ^'  on  the 
merits,  according  to  his  right."  The  case  does  not  show  what  his 
right  is,  nor  that  there  were  no  rents  and  profits,  but  only  that  no 
proof  was  adduced  as  to  their  value,  therefore  the  cause  must  be 
remanded  for  a  new  trial. 
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DTJRANT  V.  SHURTLEFF,  and  FARBAB,  Trustee. 
Trustee  Process.     Parol  Evidence  of  Consideration  in  Deed. 

Fluol  eyidence  in  admissible  to  show  the  true  consideration  of  a  deed. 

Execution  debtor  and  creditor  agreed  upon  appraisers  to  appraise  land  on  which  the 
execation  had  been  extended.  One  of  the  appraisers  was  the  debtor's  son,  whereof 
the  creditor  was  cognizant  Held,  that  the  agreement  was  binding,  and  furnished 
no  legal  ground  for  vacating  the  levy. 

A  commissioner  found  that  it  appeared  by  the  officer's  return  on  an  execution,  that 
the  levy  was  made  on  December  27,  1869,  and  the  execution  returned  to  the  clerk's 
office  on  November  31,  1869,  but  that,  by  the  clerk's  certificate  on  the  execution, 
it  appeared  to  have  been  returned  on  December  31,  1869.  Beldy  equivalent  to  a 
finding  by  the  commissioner  that  the  execution  was  returned  on  December  31. 

Trustee  Process.  All  material  facts  found  and  reported  by 
the  commissioner  are  stated  in  the  opinion.  The  court,  at  the 
December  Term,  1875,  Caledonia  County,  Powers,  J.,  presiding, 
adjudged  the  ti*ustee  chargeable ;  to  which  the  trustee  excepted. 

M.  Montgomery^  for  the  trustee,  cited  Willard  v.  Whipple^  40 
Vt.  219 ;   Catlin  v.  Merchants'  Bank,  36  Vt.  572. 

Dickey  ^  Blodgett,  for  the  plaintiff,  cited  Howe  et  al.  v.  Blan- 
den  et  al  21  Vt.  315  ;  Morton  et  al.  v.  Edtvin,  19  Vt.  77. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  J.  The  report  of  the  commissioner  shows,  that  on  the 
27th  of  February,  1871,  the  defendant  sold  and  conveyed  by  war- 
ranty deed  certain  premises  in  Walden  to  the  trustee ;  and  the 
commissioner  has  found  from  parol  proof,  which  was  clearly  ad- 
missible for  chat  purpose,  that  the  consideration  agreed  to  be  paid 
for  said  premises  was  $333  ;  and  that  on  the  27th  of  December, 
1869,  an  execution  was  levied  upon  a  portion  of  the  premises  de- 
scribed in  said  deed,  by  a  creditor  of  the  defendant.  The  prem- 
ises levied  upon  had  not  been  redeemed,  nor  the  debt  evidenced  by 
the  execution  paid,  nor  the  trustee  discharged  nor  released  from 
its  payment  at  the  time  of  the  service  of  the  trustee  process.     If 
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the  defendant  by  his  neglect  to  redeem  the  premises  levied  upon 
had  lost  his  title  to  the  same,  or  if  it  constituted  a  legal  incum- 
brance upon  the  premises,  to  that  extent  the  consideration  for  the 
trustee's  promise  failed,  and  he  would  have  the  right  to  withhold 
payment,  for  his  indemnity  or  security.  The  funds  in  the  hands 
and  possession  of  the  trustee  were  not  equal  to  the  value  of  the 
premises  levied  upon,  and  hence  the  question  of  his  liability  de- 
pends upon  the  validity  of  the  levy.  The  first  objection  made  to 
its  validity  is,  that  one  of  the  appraisers  was  a  son  of  the  execu- 
tion debtor.  The  officer's  return  shows  that  the  appraisers  were 
mutually  agreed  upon  by  the  parties.  The  statute,  c.  47,  s.  19, 
provides,  that  where  an  execution  shall  be  extended  on  real  es- 
tate, the  same  shall  be  appraised  by  three  judicious  and  disinter- 
ested freeholders,  and  that  one  may  be  appointed  by  the  debtor, 
one  by  the  creditor,  and  the  other  mutually  by  the  parties  ;  and  if 
the  parties  fail  to  appoint  or  to  agree,  provision  is  made  by  the 
20th  section  for  application  to  a  justice  of  the  peace  and  an  ap- 
pointment by  him  The  parties  to  the  execution  being  the  ones 
directly  interested  in  the  appraisal,  the  statute  has  given  them  the 
right  to  agree  upon  the  i)ersons  who  are  to  make  it.  And  where 
they  do  agree,  and  the  persons  agreed  upon  to  perform  the  duty 
are  so  far  disqualified  by  reason  of  interest  or  affinity  that  an 
appointment  by  a  justice  of  the  i)eace  would  not  be  binding  if  the 
disqualification  was  known  to  the  parties  at  the  time  the  agree- 
ment was  made,  they  will  be  bound  by  it ;  and  it  furnishes  no  le- 
gal ground  for  vacating  the  levy. 

The  other  objection  is,  that  it  appears  by  the  return,  that  the 
execution  was  returned  to  the  office  of  the  clerk  .of  the  court  on 
the  81st  of  November,  1869,  when  it  appears  by  the  return  that 
it  was  levied  on  the  27th  of  December,  1869.  From  the  full  copy 
of  the  execution  and  return,  which  is  made  a  part  of  the  report, 
it  appears  by  the  certificate  of  the  county  clerk,  that  the  execu- 
tion was  returned  into  his  office  on  the  31st  of  December,  1869. 
So  that,  writing  '*Nov."  in  the  return  of  the  officer,  was  obviously 
a  clerical  error,  and  the  certificate  of  the  clerk  we  regard  as  equiv- 
alent to  a  finding  by  the  commissioner  that  it  was  returned  into  the 
office  of  the  clerk  on  the  81st  of  December.    The  levy  then  being 
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treated  as  Talid,  the  trustee  had  no  funds  of  the  defendant  in  his 
hands  or  possession  at  the  time  of  the  service  of  the  trustee 
process. 

Judgment  reversed,  and  judgment  that  the  trustee  is  not  liable, 
and  that  he  be  discharged  with  costs. 


ESSEX  COUNTY  RAILROAD  CO.  v.  THE  SELECTMEN  and 
TREASURER  OF  THE  TOWN  OF  LUNENBURGH. 

Mandamus.     Town  Aid  to  Railroads. 

By  act  of  the  Legislature,  the  town  of  which  the  petitionees  were  officers,  was  author^ 
ized  to  aid  in  the  oonstraction  of  petitioner's  railroad,  by  subscribing  for  stock 
thereof.  The  act  provided  that  the  subscription  might  be  made  when  the  '' assent 
thereto  of  a  majority  of  those  paying  taxes,  both  in  number  and  amount  of  the 
grand  list  then  in  force,"  had  been  first  obtained,  by  an  "instrument  of  assent," 
signed  and  acknowledged  by  each  person  so  assenting,  and  setting  forth  the  condi- 
tions on  which  the  subscription  should  be  made;  that  such  instrument  should  name 
three  commissioners  to  make  said  subscription  in  the  name  of  the  town;  and  that 
when  said  instrument  should  have  been  signed  and  acknowledged  by  such  majority, 
said  commissioners  should  append  thereto  a  certificate,  stating  that  such  assent  had 
been  signed  and  acknowledged  by  such  majority,  and  should  cause  such  instrument 
and  certificate  to  be  filed  and  recorded  in  the  town  clerk's  office,  and  a  copy  of  such 
instrument  and  certificate  lodged  and  recorded  in  the  county  clerk's  office,  and  that 
until  said  records  should  be  made,  such  commissioners  should  not  proceed  to  make 
any  subscription  on  behalf  of  the  town.  The  instrument  of  assent  was  procured 
and  certificate  appended,  and  the  subscription  made,  to  be  paid  in  bonds  of  the 
town;  but  said  instrument  and  certificate,  though  filed  in  the  town  clerk's  office 
before,  were  not  recorded,  nor  any  copy  thereof  either  recorded  or  lodged  in  the 
county  clerk's  office,  untU  after  the  jiubscription  was  made.  Hdd^  that  the  com- 
missioners had  no  authority  to  make  a  subscription  either  conditional  or  absolute, 
withoQt  first  causing  said  instrument  and  certificate  to  be  both  filed  and  recorded 
according  to  the  terms  of  the  act;  that  the  filing  alone  would  not,  as  in  case  of 
deeds,  have  the  same  effect  as  recording;  and  that  therefore  mandamus  could  not  be 
properly  issued,  commanding  petitionees  to  execute  and  deliver  bonds  of  the  town 
in  payment  of  the  stock  subscribed  for. 

Petition  fob  Mandamus  to  compel  the  petitionees  to  make, 
sign,  issue,  and  deliver  to  the  petitioner,  notes  or  bonds  of  the 
town  of  Lunenburgh,  to  the  amount  of  $50,000,  in  payment  for 
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stock  to  that  amount  in  the  petitioner's  railroad,  subscribed  for 
by  said  town,  in  pursuance  of  an  act  of  the  Legislature,  passed  at 
a  special  session  held  in  March,  1867,  authorizing  and  empow- 
ering said  town  to  make  such  subscription  in  aid  of  the  construc- 
tion of  said  road,4ind  specifying  the  manner,  conditions,  and  pre- 
liminary proceedings  in  and  under  which  said  subscription  should 
be  made  in  order  to  be  binding  upon  the  town.  The  act  provided 
that  the  subscription  might  be  made  when  the  ^'  assent  thereto  of 
a  majority  of  those  paying  taxes,  both  in  number  and  amount  of 
the  grand  list  then  in  force,"  had  been  first  obtained  by  an 
instrument  of  assent,  signed  and  acknowledged  by  each  person  so 
assenting,  and  setting  forth  the  conditions  on  which  the  subscrip- 
tion should  be  made  ;  that  such  instrument  of  assent  should  name 
three  persons  as  commissioners  to  make  said  subscription  in  the 
name  of  the  town;  and  the  act  further  provided  as  follows: 
^^When  any  instrument  of  assent,  herein  provided  for,  shall  have 
been  signed  and  acknowledged  by  the  majority,  in  the  manner 
hereinbefore  required,  the  commissioners  named  in  such  instru- 
ment shall  append  thereto  a  certificate  by  them  subscribed  and 
sworn  to,  stating  that  such  assent  has  been  signed  and  acknowl- 
edged by  such  majority  as  is  required  by  this  act,  and  shall  cause 
such  instrument  of  assent  and  such  certificate  to  be  filed  and 
recorded  in  the  town  clerk's  office  of  such  town,  and  shall  also 
cause  a  copy  of  such  instrument  and  certificate,  certified  by  the 
town  clerk  of  such  town,  to  be  lodged  and  recorded  in  the  county 
clerk's  office,  in  the  county  in  which  such  town  is  situated ;  and 
until  said  records  are  made,  such  commissioners  shall  not  proceed 
to  make  any  contract,  subscription,  or  purchase  on  behalf  of  said 
town."  The  i)etition  alleged  that  the  instrument  of  assent  was 
procured  and  duly  recorded,  and  all  other  preliminary  require- 
ments of  the  act  complied  with  ;  that  the  subscription  was  duly 
made  according  to  the  provisions  of  the  act ;  and  that  the  town 
was  bound  by  the  subscription  to  issue  the  bonds  of  the  town,  but 
refused,  through  its  officers,  the  petitionees,  to  issue  them,  as 
authorized  by  the  act  and  required  by  the  terms  of  the  subscrip- 
tion. The  answer  alleged,  among  other  things,  that  the  subscrip- 
tion was  not  valid  nor  binding,  for  that  the  i^ritten  instrument  of 
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assent  and  the  certificate  thereto  appended  were  not  filed  and 
recorded  in  the  town  clerk's  office,  nor  a  true  copy  thereof  lodged 
and  recorded  in  the  county  clerk's  office  in  the  County  of  Essex, 
as  required  by  said  act,  before  said  subscription  was  made.  It 
appeared  in  evidence,  and  was  virtually  conceded,  that  though 
the  instrument  of  assent  and  certificate  were  filed  in  the  town 
clerk's  office  before,  they  were  not  recorded,  nor  any  copy  thereof 
cither  lodged  or  recorded  in  the  county  clerk's  office,  until  after, 
said  subscription  was  made. 

L,  P.  Poland^  for  the  petitioner. 

The  same  principle  should  govern  under  this  act,  that  governs 
in  the  recording  of  deeds.  Our  statute  of  conveyances  provides 
that  '^  no  deed,  &c.,  shall  be  good  and  effectual  in  law  to  hold 
such  lands  against  any  other  person  but  the  grantor  and  his  heirs 
only,  unless  the  deed  or  other  conveyance  thereof  be  acknowl- 
edged and  recorded,"  &c.  It  is  settled  that  if  a  prior  deed  be 
duly  filed  in  the  office  for  record,  any  subsequent  deed  of  the  same 
land  is  subject  to  it,  although  the  second  grantee  purchases  with 
no  actual  knowledge  of  the  first  conveyance,  and  the  first  deed  is 
not  spread  upon  the  record.  But  there  is  far  more  reason  for 
applying  the  principle  to  the  act  in  question,  than  to  the  general 
law.  The  object  of  the  law  requiring  all  conveyances  of  real  es- 
tate to  be  recorded  is,  to  secure  a  full  and  complete  record  of  the 
title  for  the  safety  of  the  orwner,  and  enable  purchasers  and  cred- 
itors to  ascertain  by  examination  of  the  record,  whether  there  has 
been  any  change  of  title. 

In  the  act  in  question,  the  recording  is  not  for  any  purpose  of 
notice,  but  for  the  purpose  of  preserving  the  evidence  of  the  au- 
thority of  the  commissioners  to  contract  for  the  town.  The  sub- 
scription was  to  be  paid  in  bonds  having  a  long  time  to  run,  and 
the  evidence  might  be  lost,  and  therefore  they  required  a  record 
in  two  offices.  But  conceding  that  the  assent  proceedings  were 
not  recorded  before  subscription  was  made,  they  were  recorded 
long  before  the  subscription  contract  became  operative  and  bind- 
ing between  the  parties.  The  subscription  contained  many  condi- 
tions, specified  in  itself  and  in  the  instrument  of  assent.  It  was 
19 


146  GENERAL  TERM, 


Essex  Goanty  Railroad  Co.  v.  Town  of  Lunenbaigh. 


not  a  contract  between  the  parties  until  it  was  accepted  by  the 
railroad  company. 

It  was  not  settled  until  April  22,  1871,  that  the  road  would  be 
located  through  the  town  of  Lunenburgh,  and  the  subscription  and 
its  conditions  could  not  be  accepted  until  that  was  decided.  This 
was  done  on  the  22d  day  of  April,  1871,  and  the  subscription  ac- 
cepted on  the  same  day.  The  subscription  then  became  operative 
and  complete ;  before  that  it  was  a  mere  proposition  or  o£fer, 
unaccepted. 

Heywoods  (^Asahel  Peck  with  them),  for  the  petitionees. 

It  was  essential  to  the  power  of  the  commissioners  to  make  the 
contract,  that  the  assent,  or  a  copy  thereof,  should  be  first  re- 
corded. The  act  makes  such  recording  a  pre-requisite  in  these 
words :  '^  And  until  said  records  are  made,  such  commissioners 
shall  not  proceed  to  make  any  contract,  subscription,  or  purchase, 
on  behalf  of  said  town."  It  is  said  that  when  a  document  is  filed 
for  record,  the  recording  is  referred  to  the  time  of  the  filing,  and 
that  it  makes  no  difference  when  it  is  actually  written  upon  the 
book.  It  is  so  in  many  cases,  and  particularly  in  the  recording 
of  deeds  ;  but  in  many  other  cases  it  is  not  so,  and  the  difference 
arises  upon  the  construction  of  statutes. 

Under  the  old  pauper  law  as  to  the  warning-out  process,  it  was 
required  that  process  and  return  should  be  recorded  by  the  town- 
clerk  within  one  year.  In  Pawlet  v.  'Sandgate^  17  Vt.  619,  re- 
turn was  made  two  days  after  service,  as  api)eared  by  certificate 
of  the  town  clerk,  but  because  record  was  not  actually  made 
within  the  year,  it  was  held  that  the  statute  was  not  complied 
with.  The  act  of  Nov.  11,  1807  (Slade's  Comp.  667,  s.  3),  re- 
quires the  collector  of  a  land-tax  to  cause  the  return  of  his  pro- 
ceedings to  be  recorded  in  the  town  clerk's  office  within  thirty 
days  after  completing  his  sale.  In  Taylor  v.  French^  19  Vt.  49, 
this  was  not  doue,  and  the  sale  was  held  to  be  void.  In  Chandler 
V.  Spear^  22  Vt.  388,  it  is  treated,  both  by  court  and  counsel, 
that  the  proceedings  of  the  tax-sale  should  be  recorded  within  tl  e 
thirty  days  ;  and  it  is  evident  that  the  court  would  have  held  the 
sale  void  if  they  had  found  that  the  record  was  not  so  made. 
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Carbee  v.  Hopkins^  41  Vt.  260,  goes  upon  the  ground  of  Chandler 
V.  Speavy  and  shows  that  the  recording  within  the  thirty  days  was 
essential.  See  also  Richardson  v.  Dorr^  5  Vt.  9  ;  Svmner  v. 
Sherman,  13  Vt.  609. 

So  in  the  case  of  the  levy  of  an  execution  upon  land  ;  the  exe- 
cution and  return  must  be  actually  recorded  in  the  office  of  the 
clerk,  within  the  life  of  the  execution,  or  the  levy  will  be  void. 
To  file  it  is  not  sufficient.  Perrin  v.  Reed,  33  Vt.  62  ;  Little  v. 
Sleeper,  37  Vt.  105  ;  Willard  v.  Whipple,  40  Vt.  219  ;  Oatman 
V.  Fowler,  43  Vt.  462. 

This  proceeding  is  under  an  act  passed  for  a  special  purpose, 
and  is  of  an  extraordinary  character,  and  we  have  a  right  to  in- 
sist that  full  authority  should  be  shown  to  have  existed  in  the 
agents,  before  the  town  will  be  held  liable.  In  the  case  of  Lang- 
don  V.  Poor,  20  Vt.  13,  it  was  held  that  in  so  unim|)ortant  a  mat- 
ter as  making  the  advertisement  for  the  land-sale,  the  collector 
must  be  first  sworn  before  advertising  ;  and  because  he  was  not, 
the  sale  was  held  void.  Coit  v  Welh,  2  Vt.  318 ;  Bellows  v. 
JEUiott,  12  Vt.  569. 

If  strict  compliance  with  the  statute  as  to  record  should  be  re- 
quired in  those  cuses,  it  is  plain  that  a  strict  compliance  in  that 
respect  should  also  be  required  in  this. 

But  there  are  other  reasons  in  the  present  case  for  holding  that 
DO  binding  contract  could  be  made  by  these  commissioners  until 
the  document  that  gave  them  authority  to  act,  was  recorded  as 
required  by  law.  Every  tax-payer,  every  citizen  of  the  town,  had 
a  right  to  rely  upon  the  plain  terms  of  the  statute  in  this  respect. 
A  glance  at  the  statute  shows  that  very  important  questions  might 
arise,  questions  of  domicile,  questions  as  to  the  correctness  of 
computations  made  by  the  commissioners,  questions  as  to  their  ac- 
curacy in  individual  cases,  as  well  as  in  the  general  result.  The 
object  of  requiring  the  papers  to  be  recorded  was,  to  furnish  a 
certain  and  specific  mode  and  opportunity  of  inspection  to  the  tax- 
payers, whereby  eriors  might  be  detected  and  their  rights  pre- 
served. If  recording  the  paper  a  week  or  a  month  after  the  con- 
tract is  made,  cures  the  defect,  recording  it  a  year  or  ten  years 
afterwards  must  have  the  same  efiect ;  and  it  follows  that  this  un- 


148  GENERAL  TERM, 


Essex  Coanty  Bailroad  Co.  v.  Town  of  Lnnenbnrgh. 


equivocal  requirement  of  the  law,  may,  to  all  practical  intents,  be 
altogether  dispensed  with.  Upon  authority  and  reason,  a  strict 
compliance  with  the  terms  of  the  statute  must  be  shown  ;  and  this 
contract,  made  in  plain  violation  of  the  law,  because  made  before 
the  assent  was  recorded  as  required  by  the  law,  is  utterly  nuga- 
tory, and  of  no  binding  force.    People  v.  Smithy  45  N.  Y.  781. 

When  a  statute  expressly  prohibits  a  thing  until  another  has 
been  done,  the  statute  is  mandatory,  and  cannot  be  disregarded. 
Slaytan  v.  Hulivg,  7  Ind.  144 ;  Manufacturing  Company  v.  La- 
thropy  7  Conn.  550  ;  Pond  v.  Negus,  3  Mass.  232  ;  People  v. 
Allen,  6  Wend.  486  ;  46  N.  Y.  42 ;  Smith  on  Statutes,  790,  et 
seq.;  2  Cranch,  127  ;  4  lb.  43,  403  ;  9  lb.  64 ;  Calvin  v.  ffay- 
don,  1  Vt.  359 ;  Bellows  v.  Mliott,  12  Vt.  569 ;  Copley  on  Tax- 
ation, 212,  et  seq.  ;  Clark  v.  Rochester,  13  How.  204 :  Davison 
V.  QUI,  1  East,  64 ;  Bigelow  v.  Steams,  19  Johns.  39 ;  Hollen- 
beck  V.  Fleming,  6  Hill,  803  ;  Schneider  v.  McFarland,  2  Comst. 
459 ;  People  v.  Reed,  5  Denio,  554 ;  People  v.  Morgan,  55  N.  Y. 
587. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  This  is  a  petition  for  a  mandamus  to  be 
issued  by  this  court,  commanding  the  said  selectmen  and  treasurer 
to  make,  sign,  and  issue  notes  or  bonds  of  the  town  of  Lunenhurgh, 
to  the  amount  of  fifty  thousand  dollars,  to  be  delivered  to  the 
petitioner  in  payment  of  stock  to  that  amount  in  the  petitioner's 
road,  subscribed  for  by  the  said  town  of  Lunenburgh,  in  pursuance 
of  an  act  of  the  Legislature  of  this  state,  passed  at  a  special  session 
thereof  held  in  March,  1867,  authorizing  and  empowering  said 
town  so  to  do,  in  aid  of  the  construction  of  said  road,  and  specify- 
ing the  manner,  conditions,  preliminary  proceedings,  &c.,  in  and 
under  which  said  subscription  should  be  made,  to  make  it  binding 
upon  said  town. 

The  petition  alleges  that  all  the  requirements  of  the  statute 
were  complied  with ;  that  the  subscription  was  duly  made,  ac- 
cording to  the  provisions  of  the  statute,  for  fifty  thousand  dollars 
of  the  said  stock ;  that  the  town  was  bound  by  said  subscription, 
but  refuses  to  issue  its  bonds,  through  its  officers,  the  petitionees, 
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as  authorized  by  the  statute,  and  required  to  do  by  the  terms  of 
the  subscription. 

The  defendants,  in  their  answer,  by  way  of  defence,  allege, 
among  other  things,  that  no  subscription  for  stock  in  said  railroad 
has  ever  been  made  that  is  valid  and  binding  upon  the  said  town 
or  its  said  ofiScers,  for  the  reason  that  the  written  instrument  of 
assent  thereto  of  a  majority  of  the  tax-payers,  both  in  number  and 
amount  of  the  grand  list  then  in  force  in  such  town,  required  to 
be  obtained  by  said  act  of  the  Legislature,  had  not  been  filed  and 
recorded  in  the  town  clerk's  office  of  said  town  of  Lunenburgh, 
nor  a  copy  thereof  lodged  and  recorded  in  the  county  clerk's  office 
in  the  County  of  Essex,  as  required  by  said  act.  This  would  seem 
naturally  to  present  the  first  question  for  consideration. 

The  proof  shows,  and  it  is  virtually  conceded,  that  the  instrument 
of  assent  was  filed  in  the  town  clerk's  office  before  the  commissioners 
made  the  subscription,  but  that  it  was  not  recorded  until  afterwards. 
It  is  also  conceded,  that  a  copy  of  the  instrument  was  not  lodged 
nor  recorded  in  the  county  clerk's  office  until  after  the  subscription 
was  made.  .  What  is  the  effect  of  this  omission  upon  the  validity  of 
the  act  of  the  commissioners  in  making  the  subscription?    The  act 
provides,  that ''  when  any  instrument  of  assent  herein  provided  for 
shall  have  been. signed  and  acknowledged  by  a  majority  in  the 
manner  hereinbefore  required,  the  commissioners  named  in  such 
instrument  shall  append  thereto  a  certificate  by  them  subscribed 
and  sworn  to,  stating  that  such  assent  has  been  signed  and  ac- 
knowledged by  such  majority  as  is  required  by  this  act,  and  shall 
cause  such  instrument  of  assent  and  such  certificate  to  be  filed 
and  recorded  in  the  town  clerk's  office  of  such  town,  and  shall 
also  cause  a  copy  of  such  instrument  and  certificate,  certified  by 
the  town  clerk  of  such  town,  to  be  lodged  and  recorded  in  the 
county  clerk's  office  in  the  county  in  which  such  town  is  situated ; 
and  until  such  records  are  made,  such  commissioners  shall  not 
proceed  to  make  any  contract,  subscription,  or  purchase  on  behalf 
of  said  town." 

It  is  to  be  observed  that  the  power  conferred  upon  the  town  by 
this  act  is  an  extraordinary  power.  Without  the  act,  neither  the 
town  in  public  meeting  •  nor  by  its  officers,  has  any  authority  to 
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bind  itself  by  a  subscription  for  railroad  stock.  Such  an  act  is 
outside  of  the  legitimate  scope  of  its  municipal  power.  When  the 
Legislature  confens  this  extraordinary  power,  it  may  impose  such 
conditions  upon  its  exercise  as  it  chooses ;  and  such  conditions 
must  be  complied  with,  as  the  power  depends  upon  it.  In  this 
case,  the  Legislature  has  said  that  the  commissioners  shall  not 
make  a  sub8criptir>n  until  the  conditions  are  complied  with.  This 
is  not  directory,  it  is  mandatory.  The  language  is  prohibitory; 
and  by  its  explicit  terms,  the  commissioners  have  no  authority  to 
subscribe  until  they  have  caused  the  instrument  of  assent  and 
their  certificate  to  be  spread  upon  the  record.  It  is  not  sufficient 
to  put  it  on  file.  The  act  requires  it  to  be  filed  and  recorded. 
The  preservation  of  such  a  piece  of  evidence  is  of  great  import- 
ance, especially  to  the  railroad  company ;  and  the  Legislature 
saw  fit  to  require  the  commissioners  to  put  it  in  a  state  of  preser- 
vation, before  they  exercised  any  authority  under  it  to  bind  the 
town  —  not  put  it  on  file  and  trust  to  chance  for  its  getting  onto 
the  records,  where,  perhaps,  a  large  part  of  the  people  would  be 
opposed  to  its  going. 

The  requirement  is  not  an  idle  nor  a  useless  one.  It  imposes 
no  hardship,  and  if  hardship  ensues,  it  is  the  result  of  the  neglect 
of  a  plain  and  obvious  duty  imposed  by  the  statute.  But  it  is 
urged  that  the  court  should  put  the  same  construction  upon  this 
statute  as  is  put  upon  the  statute  requiring  deeds  to  be  recorded, 
to  give  them  effect  as  against  third  persons,  that  is,  that  the  filing 
of  the  instrument  in  the  town  clerk's  office  for  record,  shall  have 
the  same  effect  as  the  actual  recording.  But  the  cases  are  not 
parallel.  In  the  latter  case,  the  sole  object  of  the  statute  is,  to 
give  notice  to  the  world  of  the  existence  of  the  instrument ;  and 
our  courts  have  always  held  that  such  notice  is  as  effectually  given 
by  putting  the  instrument  on  file,  where  it  is  open  to.  the  inspec- 
tion of  the  world,  as  by  spreading  it  upon  the  record.  The  re- 
cording in  such  case  has  no  effect  upon  the  validity  of  the  instru- 
ment as  between  the  parties  to  it.  The  parties  being  competent 
to  contract,  and  having  executed  the  instrument,  are  bound 
thereby,  whether  the  instrument  is  recorded  or  not.  It  is  not  so 
in  this  case.    Here,  the  record  is  of  the  essence  of  the  contract 
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itself.  Without  it,  the  commissioners  have  do  power  to  make  the 
contract.  The  statute  expressly  declares  that  they  shall  not  enter 
into  any  contract  to  bind  the  town,  until  the  instrument  of  assent 
is  filed  and  recorded  in  both  the  town  and  the  county  clerk's 
office.  The  case  stands  the  same  as  though  the  records  had  never 
been  made. 

It  is  said  that  the  subscription  was  a  conditional  one,  and  not 
binding  until  accepted  by  the  railroad  company.  If  this  be  so, 
the  commissioners  had  no  more  power  to  make  a  conditional  sab- 
scription  than  an  absolute  one.  If  the  town  can  be  made  liable 
at  all,  it  must  be  by  force  of  the  subscription  made  by  the  com- 
missioners when  they  had  no  legal  anthority  to  make  it.  This 
being  so,  this  court  cannot  by  mandamus  order  the  defendants, 
officers  of  the  town,  to  execute  and  issue  the  bonds  of  the  town  in 
payment  of  said  subscription,  and  the  petition  is  dismissed  with 
cost. 

This  view  of  the  case  renders  it  unnecessry  for  us  to  consider 
the  other  questions  that  have  been  presented  and  discussed  in  the 
argument. 


FELTT  AND  ANOTHER  V.  DAVIS. 

Action  on  the  Case, 

In  case,  the  declaiation  alleged  tliat  defendant  caoseda  citation  to  be  served  on  plain- 
tiffs, citing  them  to  appear  at  the  office  of  D.,  a  justice  of  the  peace  in  the  town  of 
U.,  at  a  certain  time,  to  be  present  at  the  taking  of  defendant's  deposition  to  be 
nsed  in  a  cause  between  plaintiffs  and  defendant  then  about  to  be  tried;  that  at  the 
time  named,  one  of  plaintiffs,  with  counsel,  went  to  the  dwelling-house  of  one  D., 
a  justice  of  the  peace  in  said  town,  who  was  the  only  person  of  that  name  therein 
authorized  to  take  depositions;  that  there  was  then  no  such  place  in  said  town  as 
the  office  of  D. ;  that  no  citation  was  then  returned  to,  nor  in  the  hands  of,  said  D., 
citing  plaintiffs  so  to  appear;  that  there  was  then  no  appearance  by  nor  for  defend- 
ant; and  that  in  consequence  of  the  service  of  said  citation,  plaintiffs  were  put  to 
great  expense,  &c.  On  general  demurrer  to  a  plea  thereto,  it  was  held,  that  as  tlie 
declaration  did  not  allege  that  the  citation  was  issued  maliciously  and  without 
probable  cause,  the  damages  alleged  were  absque  injuiria^  and  the  declaration  in 
sufficient 
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Case.     The  declaration  alleged, 

That  whereas  a  suit  is  pending  in  the  County  Court  within 
and  for  the  County  of  Windsor,  between  the  plaintiffs  and  the 
defendant;  and  whereas  the  defendant  on,  <&c.,  at,  <&c.,  caused 
a  citation  to  be  served  upon  the  plaintiffs^  to  be  present  at  the 
oflSce  of  William  Deavitt,  in  Moretown,  in  the  County  of  Wash- 
ington, on,  &c.,  to  be  present  at  the  taking  of  the  deposition 
of  defendant,  to  be  used  in  said  cause,  and  caused  a  copy  of  said 
citation  to  be  delivered  to  each  of  the  said  plaintiffs,  on,  <&c.,  and 
averred,  that  in  consequence  thereof,  plaintiffs  employed  counsel, 
and  one  of  plaintiffs  did,  on,  &c.,  go  to  said  Moretown,  and  with  his 
counsel,  appear  at  the  dwelling-house  of  William  Deavitt,  and 
that  said  Deavitt  then  informed  said  plaintiff  that  there  was  no 
such  place  as  the  ofiSce  of  William  Deavitt  in  said  Moretown,  and 
that  he,  the  said  Deavitt,  was  the  only  justice  of  the  peace  of 
that  name  in  said  Moretown,  and  that  he  had  no  knowledge  of 
any  such  citation  ;  that  there  is  not,  nor  was,  at  the  time  of  the 
service  of  said  paper  upon  plaintiffs,  any  such  place  in  More- 
town  as  the  ofiSce  of  William  Deavitt;  that  there  is  and  was 
but  one  person  in  said  Moretown  by  tbe  name  of  William  Deavitt, 
authorized  by  the  laws  of  this  state  to  take  depositions,  namely, 
the  William  Deavitt  at  whose  dwelling-house  the  said  plaintiff 
was  present,  on,  &c.,  and  that  neither  the  said  defendant  nor  any 
person  for  him,  appeared  at  the  dwelling-house  of  said  Deavitt, 
on,  &c.,  and  that  no  subpoena  or  citation  was  returned  to,  or  in 
the  hands  of,  said  Deavitt,  summoning  the  plaintiffs  to  appear  as 
aforesaid ;  and  that  in  consequence  of  the  service  of  said  paper 
upon  them,  plaintiffs  had  been  put  to  diverse  and  great  expense 
in  money  in  and  about  the  employing  of  counsel,  and  in  and  about 
their  said  attendance,  and  have  paid  out  for  counsel  a  large  sum 
of  money,  to  wit,  the  sum  of  ten  dollars,  and  have  paid  out  in  and 
about  their  attendance  upon  said  day  and  at  said  place,  another 
large  sum  of  money,  to  wit,  the  sum  of  thirty  dollars,  and  have 
lost  much  time  by  reason  of  the  service  of  said  paper  upon  them. 

The  defendant  pleaded  the  general  issue,  and  specially,  that  at 
and  before  the  service  of  the  citation  mentioned  in  the  declaration, 
the  defendant  and  said  Deavitt  resided  in  said  Moretown,  and  the 
said  Deavitt  was  then  a  justice  of  the  peace,  and  did  all  his 
official  business  in  a  convenient  room  in  his  dwelling-house ;  that 
after  said  citation  was  served,  and  nine  days  before  the  time  in 
said  citation  set  for  the  taking  of  the  deposition  in  the  declaration 
mentioned,  the  defendant's  attorney  inclosed  it,  with  a  letter  r^ 
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questing  defendant  to  appear  with  said  citation  at  the  time  and 
p]ace  named  therein  and  give  his  deposition,  and  mailed  it,  ad- 
dressed to  defendant  at  said  Moretown,  and  on  the  same  day  wrote 
a  letter  addressed  to  said  Deavitt,at  said  Moretown,  notifying  him 
of  the  time  and  place  of  taking  said  deposition  by  him  as  justice 
of  the  peace ;  that  said  attorney  then  supposed  said  citation  and 
letters  would  be  received  by  said  defendant  and  Deavitt  seven 
days  before  the  time  named  in  said  citation  ;  that  both  defendant 
and  said  Deavitt  then  resided  nearer  to  the  post  office  in  Water- 
bury  than  to  that  in  Moretown,  and  were  in  the  habit  of  doing 
their  post-office  business  at  the  former  place,  but  that  said  attorney 
did  not  know  it ;  and  that  neither  the  defendant  nor  said  Deavitt 
received  said  citation  and  letters  before  the  time  named  in  said 
citation  for  the  taking  of  said  deposition,  nor  within  two  hours 
thereafter,  nor  had  any  knowledge  of  the  time  and  place,  Ac. 
General  demurrer  to  the  special  plea. 

The  court,  at  the  May  Term,  1875,  Windsor  County,  Barrett, 
J.,  presiding,  overruled  the  demurrer,  adjudged  the  plea  sufficient, 
and  rendered  judgment  for  the  defendant ;  to  which  the  plaintiff 
excepted. 

Sugh  Henry y  for  the  plaintiff. 

The  pleli  is  insufficient.  It  does  not  show  proper  diligence  on 
the  part  of  the  defendant.  It  was  his  duty  to  know  of  the  time 
and  place  of  taking  the  deposition  ;  and  he  cannot  excuse  himself 
flrom  liability  upon  the  ground  of  want  of  knowledge  of  the  mat- 
ters that  it  was  his  duty  to  knaWj  before  he  put  the  plaintiffs  to 
expense.     Mann  v.  Holbrooke  20  Vt.  523. 

It  makes  no  difference  whether  his  neglect  consisted  in  depriv- 
ing himself  of  knowledge  of  the  return  day,  or  of  not  attending 
on  the  return  day.  In  either  case,  his  neglect  of  proper  precau- 
tion and  diligence,  works  the  injury  and  expense  to  the  other 
party  ;  and  in  either  case,  he  is  liable.  The  fact  that  he  was  not 
present  at  the  return  day  and  place,  is,  in  law,  an  actionable  neg- 
lect, only  to  be  done  away  with  by  proof  that  ho  was  prevented 
from  attendanc>e  by  the  act  of  Ood  ;  nor  is  it  necessary  to  aver 
the  neglect,  the  law  implies  it.  Mann  v.  Holbrooke  supra. 
20 
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An  action  on  the  case  lies  for  injuries  received  on  account 
of  the  negligence  of  the  party  to  be  charged.  Sheldon  v.  Fair- 
fax, 21  Vt.  102  ;  Claflin  v.  Wilcox,  18  Vt.  605  ;  Oriffin  v.  Far- 
well,  20  Vt.  151. 

Geo,  L,  Fletcher,  for  the  defendant. 

The  plea  is  sufficient,  as  it  answers  all  the  allegations  in  the  de- 
claration. The  declaration  is  defective.  It  does  not  charge  mal- 
ice, fraud,  deceit,  negligence,  want  of  ordinary  care,  nor  the  com- 
mitting of  a  wrongful  act,  some  of  which,  with  damage,  must  be 
set  forth  affirmatively,  in  order  to  entitle  the  plaintiffs  to  recover. 
Drew  V.  Potter,  39  Vt.  189 ;  Walcott  v.  Canfield,  3  Conn.  194. 
No  cause  of  action  arises  ex  delicto  upon  the  facts  as  alleged  Id 
the  declaration,  by  which  the  court  can  see  that  damage  ensued 
from  the  wrongful  act  or  negligence  of  the  defendant.  Max  v. 
Robertf^,  12  East,  88,  94  ;  2  Chit.  PI.  600  ;  Wharton  v.  Sutton,  1 
T.  R.  544. 

The  declaration  is  defective  in  not  setting  out  wherein  the  plain- 
tiffs suffered  damage  or  loss  by  reason  of  the  non-appearance  of 
the  defendant  before  the  justice.  Jackson  v.  Pesked,  1  M.  <fe 
R.  234. 

The  plaintiffs  would  have  had  no  property  in  the  deposition  ; 
nor  would  it  have  been  in  any  way  subject  to  their  control ;  nor 
would  plaintiffs  have  been  entitled  to  any  costs.  The  declaration 
shows  no  right  of  recovery  therefor  ;  neither  does  it  allege  any 
loss  by  reason  of  non-appearance  before  the  justice. 

There  is  no  averment  in  the  declaration  that  the  plaintiffs  ap- 
peared at  the  time  of  day  set  in  the  notice,  nor  that  they  appeared 
at  any  time  within  two  hours  of  the  time,  which  is  a  necessary 
and  materia]  averment.  The  statute  does  not  give  to  the  adverse 
party  attending  the  taking  of  a  deposition,  fees  for  travel  and  at- 
tendance, nor  attorney  fees. 

The  plaintiffs  were  under  no  obligation  to  attend.  The  defend- 
ant exercised  a  legal  right  in  the  issuing  and  service  of  notice. 
Gen.  Sts.  c.  36,  ss.  2,  3 ;  In  re  Foster,  44  Vt.  570. 

An  act  lawful  and  right  in  and  of  itself  is  not  actionable  on 
account  of  its  being  performed  in  an  improper  manner,  or  from  a 
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bad  motive.  Sottth  Royalton  Bank  v.  Suffolk  Bank^  27  Vt.  505. 
A  fraud,  unaccompanied  by  damage,  is  not  actionable.  Nye  v. 
Merriam,  35  Vt.  438  ;  He  v.  Gray,  11  Vt.  615  ;  Nash  v.  Whitney, 
39  Me.  343.  Qriffin  v.  Fanvell,  20  Vt.  151 ,  and  Mann  v.  Eolbrook, 
lb.  523,  are  not  authorities  for  the  case  at  bar.  Those  cases  were 
for  the  commission  of  wrongfiil  acts  by  the  defendants  therein, 
whereby  plaintiffs  were  deprived  of  taxable  costs ;  whereas  this 
declaration  charges  no  damages  by  reason  of  defendant's  non- 
appearance, nor  because  of  the  non-return  of  the  citation  to  the 
justice.  If  defendant  is  liable  at  all,  it  can  only  be  for  a  malicious 
prosecution ;  and  the  declaration  does  not  make  this  such  an 
action  —  it  does  not  allege  the  scienfer.  Buzentine  v.  Sharp,  3 
Salk.  12 ;  Scheibel  v.  Fairbain,  1  B.  &  P.  388 ;  White  v.  Dingley, 
4  Mass.  435  ;  Lindsay  v.  Lamed,  17  Mass.  190 ;  Harman  v.  Tap- 
penden,  1  East.  562  ;  Vanduzor  v.  Linderman,  10  Johns.  106  ; 
Purlin  V.  Eonnor,  1  B.  &  C.  205 ;  1  Chit.  PI.  387,  888,  389  ; 
Ide  V.  Gray,  11  Vt.  615. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  demurrer  reaches  the  first  defect  in  the  pleadings. 
While  admitting  that  his  plea  may  be  defective,  the  defendant  in- 
sists that  the  declaration  does  not  disclose  a  cause  of  action,  and 
hence  his  plea  is  a-  sufficient  answer  to  it.  The  action,  so  far  as 
it  can  be  characterized  by  the  facts  stated  in  the  declaration,  is  an 
action  on  the  case,  sounding  in  tort.  To  entitle  the  plaintiffs  to 
recover,  they  must  show  that  the  acts  set  forth  in  the  declaration, 
as  to  them,  were  tortious,  and  occasioned  them  damage.  The 
defendant  had  a  legal  right  to  cite  the  plaintiffs  to  appear  at 
Moretown,  to  be  present  at  the  taking  of  his  deposition.  They 
were  under  no  legal  obligation  to  obey  the  citation.  If  they  did 
so,  it  was  from  voluntary  choice,  and  not  because  the  defendant 
compelled  them  to  that  service.  It  might  or  might  not  be  for 
their  pecuniary  interest  to  comply  with  the  invitation  that  he 
extended  to  them.  If  they  accepted,  and  were  present  at  the 
time  and  place  appointed,  the  defendant  was  under  no  legal  obli- 
gation to  have  his  deposition  taken ;  and  the  law  has  prescribed 
no  penalty  for  his  neglect  to  have  it  taken.     If  the  defendant  had 
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been  present,  and  given  his  deposition,  the  plaintiffs'  journey 
might  have  been  equally  onerous  in  expense,  and  alike  fruitless  of 
beneficial  results,  as  the  defendant  was  neither  bound  to  file  nor 
use  the  deposition  when  taken ;  nor  could  the  plaintiffs  compel  him 
to  do  either,  nor  avail  themselves  in  any  way  of  the  deposition 
without  the  defendant's  consent.  No  costs  are  by  law  taxable  on 
behalf  of  the  plaintiffs  for  their  expenses,  or  travel  and  attendance, 
in  obedience  to  the  citation.  It  is  difficult  to  conceive  what  the 
plaintiffs  could  have  gained  pecuniarily  by  the  taking  of  the  depo- 
sition, or  what  they  have  lost  by  the  failure  to  give  the  deposition, 
which  they  would  not  have  lost  if  the  deposition  had  been  taken. 
When  costs  are  taxable  to  a  party  for  attendance  upon  a  proceed- 
ing in  a  suit,  they  are  the  only  damages  recoverable,  unless  the 
other  party  made  use  of  the  process  and  proceedings  without 
probable  cause,  maliciously.  The  declaration  contains  no  aver- 
ment of  malice  and  want  of  probable  cause.  The  inference  is, 
that  the  defendant  had  probable  cause  for  issuing  the  citation, 
inasmuch  as  the  testimony  of  the  party  to  a  suit,  in  some  form,  is 
usually  necessary.  The  gist  of  the  plaintiffs'  complaint  is,  the 
issue  of  the  citation,  and  failure  of  the  defendant  to  be  present 
and  give  his  deposition.  The  issue  of  the  citation,  so  far  as 
regards  the  allegations  in  the  declaration,  was  lawful,  and  the 
failure  of  the  defendant  to  be  present  and  give  his  deposition,  not 
unlawful.  The  travel  and  expenses  incurred  by  the  plaintiffs  in 
attending  at  Moretown,  could  not  in  any  event  have  been  taxed 
against,  nor  recovered  of,  the  defendant  in  the  suit  in  which  the 
deposition  was  to  have  been  taken.  We  conclude,  therefore,  that 
the  declaration  fails  to  disclose  a  cause  of  action,  in  that  it  does 
not  aver  that  the  citation  was  issued  without  probable  cause  and 
maliciously ;  and  that  the  damages  therein  set  forth,  without  the 
allegations  of  want  of  probable  cause  and  malice,  are  absque 
injuria  as  regards  the  plaintiffs,  as  in  no  event  were  they  taxable 
or  recoverable  in  the  suit  in  which  the  deposition  was  to  hive 
been  taken.  In  the  latter  particular,  the  case  at  bar  is  clearly 
distinguishable  from  Mann  v.  Holbrooke  20  Vt.  523,  relied  upon 
by  the  plaintiffs.  The  defendant  in  that  case  had,  by  the  issue 
and  service  of  the  writ,  not  only  invited  the  plaintiff  to  a  contrp- 
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Tersy,  but  had  brought  him  within  the  jurisdiction  of  the  court  in 
which  the  plaintiff  had  the  right  to  have  the  matters  alleged 
against  him  adjudicated  and  forever  put  to  rest  in  his  favor,  and 
to  recover  the  costs  by  law  allowed.  We  do  not  regard  that  case 
as  an  authority  for  the  case  at  bar ;  nor  has  any  such  authority 
been  brought  to  our  attention ;  nor  are  we  able  to  bring  the  case 
within  any  well-settled  and  known  principles  of  the  law. 
Judgment  affirmed. 


FIELD  AND  Another  v.  WILBUR  and  Others.* 

[In  Chancery.] 
Effect  of  Answer  as  Evidence,     Trustee, 

The  rule  as  to  the  amount  of  eridence  necessary  to  overcome  an  answer  responsive  to 
the  bill,  commented  upon  and  exi^lained. 

Husband  buys  a  farm  and  has  it  deeded  to  his  wife  in  trust  for  their  children.  Hus- 
band and  wife  hire  orators  to  build  a  bam  thereon,  and  inform  them  of  the  true 
state  of  the  title.  Orators  build  the  barn,  relying  in  some  measure  on  the  trust  prop- 
erty for  their  pay.  Husband  is  sick,  and  does  not  expect  to  live  longf  and  so  informs 
orators,  and  soon  after  the  bam  is  commenced,  returns,  with  his  family,  to  his  home 
in  Georgia,  and  dies  insolvent.  Wife  thereafter  promises  to  pay  orators  for 
building  the  bam.  No  administration  is  here  taken  on  the  husband's  estate.  Ileldy 
that  the  expenses  for  building  the  bam  were  a  proper  charge  on  the  trust  property. 

Appeal  from  the  Court  of  Chancery,  Orleans  County.  The 
bill  alleged, 

That  on  August  21,  1868,  Aaron  Wilbur,  of  Savannah,  Georgia, 
bought  a  farm  in  Derby,  for  $8000,  and  procured  it  deeded  to  his 
wife,  Mary  E.  Wilbur,  in  trust. for  their  children;  that  in  the 
summer  of  1869,  Wilbur  and  his  wife  were  desiious  of  building  a 
barn  on  the  farm  that  season,  and  saw  the  orator,  Solomon  M. 
Field,  a  mechanic  and  builder,  several  times  about  building  it,  and 
afterwards  sent  for  him  to  come  to  the  farm,  where  they  were 
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then  stopping,  to  see  about  it,  and  that  he  went,  and  there  talked 
with  both  of  them  together  about  building  the  barn,  and  about  the 
plan  and  location  thereof,  and  that  they  both  then  and  there 
agreed  with  him  to  build  it  on  a  site  then  designated  bj  them, 
according  to  a  plan  then  agreed  upon  ;  that  the  orators  were  to 
furnish  all  the  material,  and  build  the  barn  that  fall,  and  that  the 
said  Wilbur  and  wife  were  to  pay  the  orators  therefor  when 
the  same  wasr  completed  ;  that  the  orators,  in  pursuance  of  said 
agreement,  soon  commenced  the  erection  of  said  barn,  but  did  not 
fully  finish  it  that  fall  on  account  of  the  inclemency  of  the  weather, 
but  completed  it  the  next  summer,  and  therein  expended  in  mate- 
rial and  labor  the  sum  of  $935,  which  remained  wholly  unpaid ; 
that  at  the  time  said  agreement  was  made,  Wilbur  and  wife  in- 
formed the  said  Solomon  of  the  true  state  of  the  title  of  said  farm, 
and  that  the  orators  then  relied  upon  a  lien  upon  the  barn  and 
premises  for  their  pay  for  building  the  barn,  and  that  before  the 
same  was  completed,  they  filed  in  the  town  clerk's  office  a  written 
statement,  asserting  their  lien  thereon ;  that  at  the  time  said 
agreement  was  made  as  aforesaid,  said  Wilbur  was  in  ill  health, 
and  apprehended  that  he  might  not  live  long,  and  told  the.orators 
so,  and  was  then  about  to  return  to  Savannah,  to  spend  the  winter, 
and  did  soon  leave  with  his  family  for  his  honie  in  Savannah,  was 
taken  worse  on  the  way,  and  died  soon  after  reaching  home ;  that 
his  estate  was  insolvent,  and  that  administration  had  never  been 
taken  thereon  in  this  state ;  that  in  the  fall  of  1871,  the  defend- 
ant, Mary  E.  Wilbur,  came  to  Derby  and  saw  the  orators  about 
their  account  for  building  the  barn ;  that  she  examined  the  ac- 
count, admitted  that  it  was  just,  and  agreed  to  pay  it  at  an  early 
day,  and  to  see  the  orators  again  about  it  belore  she  returned  to 
Savannah,  but  did  not,  and  that  the  orators  had  heard  nothing 
from  her  since  concerning  it.  Prayer^  that  a  master  be  appointed 
to  ascertain  the  sum  due  the  orators  for  building  said  barn,  and 
that  defendants  be  decreed  to  pay  the  orators  the  sum  thus  ascer- 
tained to  be  due,  and  in  default  thereof,  that  such  sum  be  made  a 
charge  on  said  premises,  and  the  equity  of  redemption  of  the  de- 
fendants therein  be  foreclosedT 

The  answer  denied  all  the  allegations  of  the  bill  charging  the 
defendant  Mary  E.  Wilbur  with  being  a  party  to  the  agreement 
for  building  said  barn,  and  alleged, 

That  she  was  not  in  any  manner  party  thereto  as  trustee  or 
otherwise,  and  denied  that  she  sent  for  said  Solomon  to  come  to 
the  farm  on  the  occasion  when  baid  agreement  was  made,  or  that 
she  ever  did  anything  that  would  reasonably  lead  the  said  Solo- 
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moD  to  infer  that  she  was  in  any  manner  a  party  to  said  agree- 
ment ;  and  denied  that  she  ever  promised  the  orators  that  she 
would  pay  them  for  building  said  barn,  but  admitted  that  she 
once  told  them  she  would  see  about  it ;  alleged  that  the  orators 
did  not  rely  upon  a  lien  on  said  barn  and  premises,  but  on  the 
contrary  thereof  that  they  brought  an  action  of  book-account 
against  the  said  Mary,  which  is  still  pending,  to  recover  their 
account ;  denied  that  the  orators  ever  filed  a  valid  lien  on  said 
premises  in  the  town  clerk's  office,  and  alleged  that  they  had  not 
perfected  such  pretended  lien  by  bringing  suit  and  obtaining  judg- 
ment as  required  by  statute. 

The  answer  was  traversed,  and  the  testimonv  of  the  orators 
taken.* 

J.  T,  Allen^  for  the  orators. 

The  trustee  in  this  case  was  appointed  by  the  donor,  Aaron 
Wilbur,  who  had  a  legal  right  to  purchase  the  real  estate  in 
question,  and  have  it  conveyed  to  his  wife  in  trust  for  his  minor 
children,  and  as  against  all  persons  except  his  creditors  at  the 
time  of  said  purchase,  it  was  good.  After  such  a  conveyance,  he 
had  no  legal  or  equitable  title  in  the  premises.  Qarfield  v.  ffat- 
maker,  15  N.  Y.  475. 

It  is  the  duty  of  a  trustee  to  use  reasonable  diligence  to  protect 
and  benefit  the  trust  estate.  If  the  trustee  has  not  the  funds  in 
his  hands  to  defray  the  expense,  he  may  charge  such  expense 
upon  the  trust  estate.  Nbt/es  v.  Blackman^  6  N.  Y.  569 ;  Vase  v. 
Foster^  7  Am.  Law  Rev.  686 ;  H^de  v.  Hat/wood^  2  Atk.  126 ; 
Wil/dnson  v.  Wilkinson.  2  Sim.  &.Stu.  237.  A  trustee  is  bound 
to  keep  up  and  sustain  the  trust  estate,  and  must  be  allowed  for 
such  expenses.  M.  E,  Church  v.  Jaynes^  1  Johns.  Ch.  450  ; 
Mory  V.  BeRottenham,  6  Johns.  Ch.  52,  67  ;  Perry  Trusts,  ss. 
473,  476,  477,  485.  A  trustee  having  acted  in  good  faith,  and 
for  the  manifest  benefit  of  the  cestui  que  trust,  must  be  protected 
by  a  court  of  equity.  Fountains  v.  Pellett,  1  Ves.  337  ;  Thompson 
V.  Brown^  4  Johns.  Ch.  629 ;  Moot  v.  Yeoman  et  al.  15  Pick.  488. 


*No  papers  were  famished  me  from  which  the  disposition  of  the  case  in  the  Coort 
of  Chancery  can  b9  determined,  except  what  may  be  inferred  from  the  reversal  of  the 
decree  by  the  Supreme  Court.    Reporter. 
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The  orators  having  expended  their  money  for  the  manifest  benefit 
of  the  cestuiB  que  trust,  by  request  of  the  donor  and  the  trustee, 
and  by  their  directions,  are  entitled  to  greater  protection  than  the 
trustees  and  guardian  who  have  expended  the  trust  funds  of  their 
cestuis  que  trust,  A  trustee  should  manage  trust  property  as  he 
would  his  own,  and  he  is  held  to  the  same  diligence  in  the  man- 
agement thereof.  2  Story  Eq.  ss.  1275, 1276.  Mr.  Wilbur,  being 
the  donor,  had  a  right  at  the  time  of  creating  the  trust,  to  direct 
how  the  estate  should  be  managed,  and  what  improvements  should 
be  made.  Parsons  et  al.  v.  Winslow,  16  Mass.  367.  When  the 
rents  of  a  trust  estate  are  increased  in  consequence  of  improve- 
ments made  by  the  trustee,  the  cestuis  que  trust  must  elect  to 
either  allow  the  trustee  the  expense  of  such  improvements,  or  be 
deprived  of  the  increase  of  rent  obtained  by  means  thereof;  but 
this  question  would  more  properly  arise  in  a  suit  between  the 
trustee  and  the  cestuis  que  trust.  But  if  the  improvements  are 
necessary,  and  are  judiciously  made,  the  trustee  can  charge  the 
trust  estate  with  such  improvements.  Rathburn  et  ux.  v.  Colton 
et  al.  15  Pick.  485,  486 ;  Root  v.  Teoman,  supra,  A  mortgagee 
in  possession  of  mortgaged  premises  holds  the  land  in  trust  for  the 
mortgagor.  In  such  a  case  the  courts  always  allow  for  permanent 
improvements. 

The  orators  have  a  lien  for  the  improvements  made  by  them 
upon  the  trust  estate  by  the  common  law.  There  are  liens  recog- 
nized in  equity  whose  existence  is  not  known  nor  obligation  en- 
forced at  law,  and  in  respect  to  which  courts  of  equity  exercise  a 
very  large  and  salutary  jurisdiction.  2  Story  Eq.  1217.  Equi- 
table liens  are  such  as  exist  in  equity,  and  of  which  courts  of 
equity  alone  take  cognizance ;  that  is,  it  is  not  a  property  in  the 
thing  itself,  nor  does  it  constitute  a  right  of  action  for  the  thing; 
it  more  properly  constitutes  a  charge  upon  the  thing.  2  Story  £k}. 
1215.  Courts  of  equity  have  always  held  to  the  doctrine  of  con- 
tribution and  lien  for  repairs  and  improvements  upon  trust  estates 
and  joint  tenants.  2  Story  Eq.  1234,  1236.  In  many  cases  they 
proceed  upon  the  ground  of  some  express  or  implied  agreement 
as  to  the  repairs  and  improvements.  But  courts  of  equity  have 
not  confined  their  jurisdiction  to  compensation  or  lien  for  repairs 
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and  improvements  to  cases  of  agreement,  but  have  extended  it  to 
cases  where  the  party  making  the  repairs  or  improvements  acted 
bonafidey  and  where  there  has  been  a  substantial  benefit  conferred 
to  the  trust  property.  2  Story  Eq.  1237,  1239  ;  Root  v.  Teaman^ 
Rathhum  V.  Coltouy  supra.  By  the  terms  of  the  statute,  real  es- 
tate becomes  chargeable  and  holden  for  the  amount  due  a  me-^ 
chanic  for  labor  and  material  furnished  upon  it,  from  the  time  the 
copy  of  the  contract  and  declaration  are  lodged  in  the  town  clerk's 
office.  It  extends  to  estates  of  married  women  where  they  con- 
sent to  such  repairs  and  improvements.  The  lien  attaches  against 
the  legal  owner  of  the  premises. 

The  orators  are  entitled  to  a  decree  for  the  rents  and  profits  of 
the  trust  estate,  and  in  case  that  is  not  sufficient  to  satisfy  their 
claim  in  a  reasonable  time,  then  they  are  entitled  to  a  decree  of 
sale  or  a  decree  of  foreclosure  of  the  equity  of  redemption  of  the 
trustee  and  the  cestuis  que  trust  in  the  premises.  2  Story  Eq. 
1216  a,  1216  c. 

W.  2>.  Crane  and  Edwards  ^  Dickerman^  for  the  defendants. 

The  averment  of  the  bill  being  denied  by  the  answer,  there  is 
not  sufficient  evidence  to  overcome  the  answer.  Where  the  ma- 
terial facts  upon  which  the  orator  relies  in  his  bill  are  denied  in 
the  answer,  the  rule  is  well  settled  that  something  more  than  the 
testimony  of  one  witness  is  required  to  sustain  the  averments  of 
the  bill ;  what  is  deemed  equal  to  the  testimony  of  two  witnesses 
is  required.     Shattuck  v.  Qay  et  al,  45  Vt.  87. 

By  virtue  of  an  express  statute  in  this  state,  mechanics  and  ma- 
terial men  are  entitled  to  a  lien  or  preference  in  the  payment  of 
debts  eut  of  the  houses  and  buildings  so  erected,  and  to  the  land, 
to  a  greater  or  less  extent,  on  which  they  are  erected.  The  time 
in  which  such  a  lien  has  existence  is  limited  by  statute,  and  the 
mode  of  perfecting  that  lien  is  there  pointed  out.  No  lien  under 
the  statute  was  gained  by  th^  orators — it  was  never  perfected. 
No  lien  exists  touching  the  subject-matter  of  this  suit  independent 
of  the  statute  or  some  contract  express  or  implied  by  which  the 
lien  is  created.     And  this  is  so  both  in  law  and  in  equity. 

It  is  not  claimed  that  there  was  any  contract  by  which  a  lien 
21 
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was  created,  that  is,  it  was  not  agreed  by  the  parties  that  there 
should  be  a  lien.  Nor  can  it  be  said  that  a  lien  attached  from 
any  previous  dealings  between  the  parties  whereby  a  contrapt  to 
that  effect  might  be  implied.  Nor  is  there  any  custom  by  which 
fa  lien  can  have  existence  touching  this  matter.  In  Oreen  v. 
Farmer^  4  Burr.  2214,  Lord  Mansfield  enumerates  cases  where 
liens  attach.  1st,  Where  there  is  an  express  contract;  2d, 
Where  it  is  implied  from  the  usage  of  trade ;  or  3d,  from  the 
manner  of  dealing  between  the  parties  in  the  particular  case ;  4th9 
or  where  the  defendant  has  acted  as  a  factor:  Substantially  the 
same  language  is  used  by  Wilde,  J.,  in  Jarvis  v.  Rogers^  15 
Mass.  398,  and  the  case  in  Burrow  is  there  cited.  See  Wentworth 
V  Day,  3  Met.  355 ;  Rushforth  v.  Eadfield,  7  East,  224. 

The  answer  denies  any  participation  in  the  trade  by  Mrs.  Wil- 
bur. And  it  must  be  found  that  whatever  trade  was  made,  was 
made  by  S.  M.  Field  with  Mr.  Wilbur.  This  being  so,  no  lien 
could  be  created  on  the  premises  by  Wilbur,  because  he  did  not 
own  them  and  had  no  interest  in  them,  and  this  S.  M.  Field  well 
knew.  "  A  lien  is  a  proprietary  interest,  a  qualified  ownership, 
and  in  general  can  only  be  created  by  the  owner  or  by  some  person 
by  him  authorized."  Hollingsworth  v.  Dow^  19  Pick.  228.  A 
contract  made  with  Mr.  Wilbur  to  erect  the  barn  could  not  give 
the  or.itoi*s  a  mechanic's  lien  even,  for  the  reason  that  he  had  no 
claim  or  interest  there.     Thaxter  v.  William  et  al.  14  Pick.  49. 

The  husband  and  wife  had  no  power  to  make  a  contract  as 
such.  Such  a  contract  could  only  be  regarded  as  the  contract  of 
the  husband.  It  is  not  claimed  that  the  wife  made  this  contract 
in  her  individual  capacity,  but  that  she  and  her  husband  made  it 
together.  If  this  be  so,  then  it  follows  that  she  made  it  inde- 
pendent of  her  position  as  trustee,  and  jointly  with  her  husband, 
which  as  to  her  is  as  no  contract,  but  is  the  contract  of  the  husband 
solely.  The  authorities  cited  by  the  orators'  counsel  have  no  rol* 
evancy  to  the  case,  but  refer  to  rjghts  existing  between  trustee 
and  cestui  que  trust. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.    The  only  material  controverted  fact  is,  whether  the  or- 
ators have  established  by  the  requisite  measure  of  proof,  that  the 
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barn  was  built  by  them  at  the  request  of  the  trustee,  Mary  E.  Wil- 
bur. She  denies  in  her  answer  making  any  such  request  in  connec- 
tion with  her  husband,  or  otherwise,  and  the  answer  is  in  this  re- 
spect responsive  to  the  bill.  The  only  direct  witness  to  such 
request  is  the  orator,  S.  M.  Field.  Where  a  material  fact  stated 
in  the  bill  is  denied  in  the  answer,  the  rule  is  well  settled  that 
something  more  than  the  testimony  of  one  witness  is  required  to 
sustain  the  bill  and  entitle  the  orator  to  a  decree.  The  orator 
must  overcome  the  denial  in  the  answer  by  what  is  deemed  equal 
to  the  testimony  of  two  witnesses.  Shattuek  v.  Qay  et  ah  45  Yt. 
87.  This  rule  does  not  require  that  the  denial  in  the  answer 
shall  be  overcome  by  the  testimony  of  two  living  witnesses  who 
were  present  and  cognizant  of  the  fact  in  controversy.  Circum- 
stantial evidence  may,  if  of  equal  weight  and  credibility,  take  the 
place  of  the  testimony  of  one  or  both  of  such  witnesses.  The 
amount  of  testimony  or  evidence  required  to  be  produced  by  the 
orator  in  such  cases,  though  expressed  numerically,  Ib  not  always 
the  same.  If  the  defendant,  by  his  answer,  or  otherwise,  is 
shown  to  be  a  very  reliable  and  credible  witness,  it  is  manifest 
that  more  weighty  testimony  should  be  required  to  overcome  the 
denial  in  the  answer,  and  to  establish  the  averment  in  the  bill, 
than  there  should  be  if  the  defendant  was  shown  to  be  unreliable 
and  entitled  to  but  little  credence.  So,  too,  the  testimony  of  wit- 
nesses, when  to  the  same  facts,  is  not  always  doubled  by  doub- 
ling the  number.  The  rule  must  be  construed  and  applied  with 
good  sense  and  reason,  to  each  case,  having  reference  to  other 
well-established  rules  and  principles  in  regard  to  weighing  testi- 
mony. It  requires  that  the  credence  and  weight  to  be  given  to 
the  answer,  remembering  that  the  orator  has  called  the  defend- 
aot  into  the  case  as  a  witness,  is  to  be  fairly  overcome,  and  the 
ayerment  in  the  bill  is  to  be  reasonably  established  by  a  prepon- 
derance which  the  law  has  denominated  the  testimony  of  a  second 
witness.  We  think  that  the  orators  have  established  by  this 
measure  of  proof,  that  the  defendant,  Mary  E.  Wilbur,  did,  with 
her  husband,  request  the  orators  to  build  the  barn  for  which  re- 
^OYery  is  sought  in  this  suit.  It  is  substantially  conceded,  that 
the  orator,  S.  M.  Field,  on  the  occasion  of  the  request,  was  in- 
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formed  that  the  title  to  the  land  was  held  by  the  defendant  Mary 
E.,  in  trust  for  her  children  ;  that  the  said  Aaron  Wilbur  was  in 
poor  health,  not  expected  to  live  long,  was  about  to  leave  the 
state  for  his  home  in  Savannah,  Georgia,  and  that  he  had  no  prop- 
erty in  this  state.  Under  such  facts  and  circumstances,  it  can 
hardly  be  credited  that  the  orators  would  have  incurred  the  ex- 
pense of  erecting  the  barn  without  the  request  and  acquiescence 
of  the  person  holding  the  title,  and  without  relying  in  some  meas- 
ure  on  the  trust  property  for  their  pay.  In  addition  to  these 
facts,  the  orator  S.  M.  Field  directly  testifies  that  Mary  E.  re- 
quested him  to  erect  the  barn,  and  pointed  out  its  location  ;  and 
the  orator  B.  B.  Field  testifies,  in  substance,  that  on  a  subsequent 
occasion,  and  after  the  death  of  the  husband,  Mary  E.  acknowl- 
edged her  liability  and  promised  to  pay  for  erecting  the  barn. 
Mary  E.  says  in  her  answer,  that  the  orators  urged  her  to  pay  for 
building  the  barn,  and  she  told  them  she  would  see  abouc  it.  The 
other  material  facts  conceded  or  established  in  the  case  are,  thai 
a  barn  was  needed  for  the  use  of  the  trust  property  ;  that  Aaron 
Wilbur's  estate  is  insolvent,  and  can  only  be  reached,'  if  at  all,  by 
going  into  a  foreign  jurisdiction,  and  that  the  trustee  has  net  any 
known  property  from  which  the  orators  can  be  compensated  for 
erecting  the  barn,  except  the  trust  property.  Without. the  em- 
ployment or  request  of  the  trustee,  it  is  well  settled  that  trust 
property  cannot  be  charged  to  pay  for  expenses  and  improve- 
ments which  are  beneficial  to  it.  Noyes  v.  *Blakeman,  6  N.  Y. 
569.  With  such  employment  or  request,  although  the  trustee 
specially  stipulates  that  he  shall  not  be  personally  liable,  the  trust 
property  may  be  charged  with  expenses  and  improvements  made 
by  third  persons,  if  such  was  the  understanding  between  the  trus- 
tee and  the  party  incurring  the  expense  or  making  the  improve- 
ments. Noyes  v.  Blakeman^  supra.  This  must  be  taken  with  the 
limitation  that  the  improvements  are  such  as,  considering  the  na- 
ture of  the  trust  and  property,  are  needful  to  be  made,  and  as  a 
court  of  equity  will  sanction.  The  trustee  will  not  be  allowed  to 
improve  the  eettuis  qtie  trust  out  of  a  beneficial  enjoyment  of  the 
trust  property ;  neither  will  third  parties  be  allowed  to  make  such 
improvements  at  the  request  or  employment  of  the  trustee,  and 
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charge  the  same  upon  the  trust  property  to  the  detriment  of  the 
trust  estate.  In  some  cases,  where  the  cestuis  que  trust  are  of 
age,  the  court  will  compel  them  to  elect,  whether  to  receive  the 
increased  rents  and  profits  occasioned  by  the  improvements,  by 
charging  the  expense  of  the  improvements  upon  the  trust  prop- 
erty, or  to  refuse  payment  for  the  improvements,  and  receive  such 
rents  and  profits  as  the  property  would  produce  without  the  im- 
provements. Such  questions  have  most  frequently  arisen  in  cases 
where  the  trustee  had  made  the  improvements.  M,  E.  Church  v. 
JaqueB  et  al.  1  Johns.  Ch.  450  ;  Root  v.  Yeoman  et  al.  15  Pick. 
488. 

The  deed  creating  the  trust  in  Mary  E.  Wilbur  for  her  chil- 
di-en,  is  silent  as  to  the  management  of  the  property.  From  the 
age  of  eeatuis  que  trusty  it  is  evident  that  it  was  the  intention  of 
the  donor,  Aaron  Wilbur,  that  the  property  should  remain  in 
trust  several  years.  A  farm  of  forty  acres  ordinarily  requires  a 
barn  for  its  proper  and  economical  management.  The  trustee  be- 
ing left  unrestricted  by  the  trust  deed  in  regard  to  the  manage- 
ment of  the  trust  property,  has  general  discretionary  powers  to 
manage  and  superintend  the  property.  In  siich  cases,  sums  rea- 
sonably expended  in  building  farm  houses,  and  in  draining,  and 
manuring,  and  other  improvements,  wilf  be  allowed  to  a  trustee. 
Hill  Trustees,  571.  In  a  settlement  with  the  trustee,  the  court 
would  not  ordinarily  withdraw  the  trust  property  from  her  con- 
trol, until  all  such  expenses  were  repaid ;  and  if  it  did,  it  would 
charge  the  trust  property  for  their  payment.  2  Story  Eq.  ss.  1215, 
1239  ;  Hill  Trustees,  567,  671.  We  think  there  is  no  doubt,  on 
authority  and  general  equity  principles,  that  if  Mary  E.  Wilbur 
had  paid  the  orators  for  erecting  the  barn,  in  a  settlement  of  her 
trust  account  she  would  be  allowed  such  sum,  at  least,  as  the 
value  of  the  trust  property  was  enhanced  thereby,  and  if  the  ex- 
penditure was  made  in  the  exercise  of  ordinary  prudence  and  in 
good  faith,  the  sum  actually  expended  by  her ;  and  that  she  would 
have  the  right  to  charge  the  same  upon  the  trust  property,  or  to 
hold  the  property  until  she  was  reimbursed.  Usually  third  per- 
sons making  such  improvements  at  the  request  of  the  trustee,  are 
confined  to  their  personal  remedy  against  the  trustee.     There  are 
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exceptions  to  this  rule.  Where  the  trustee,  as  in  this  case,  re- 
sides abroad,  and  has  no  property  which  the  orators  can  reach, 
and  where  the  trust  estate  has  been  enhanced  in  value  and  made 
more  productive  by  the  labor  and  expenditure  of  the  orators 
thereon,  made  in  good  faith  at  the  request  of  the  trustee,  we  think 
the  orators  have  the  right  to  have  their  improvement  to  the  prop- 
erty made  a  charge  upon  the  property  and  its  income.  The  ora- 
tors having  erected  the  barn  at  the  request  of  the  trustee,  would 
have  the  right  as  against  her  to  recover  on  quantum  meruit,  bat 
as  against  the  cestuis  que  trust  and  the  property,  only  such  sum 
as  the  trust  property  has  been  enhanced  in  value  by  the  erection 
of  the  barn,  to  be  paid  in  such  time  as  the  same  can  be  reasona- 
bly realized  out  of  the  trust  property,  without  any  serious  detri- 
ment to  the  permanent  interests  of  the  cestuis  que  trust. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  the 
cause  remanded,  with  mandate  to  refer  the  same  to  a  roaster  to 
ascertain  the  sum  by  which  the  trust  property  was  increased  in 
value  by  the  erection  of  the  barn  ;  and,  on  coming  in  of  the  re- 
port, to  enter  a  decree  for  the  orators  for  the  payment  of  that 
sum  and  the  interest  thereon,  as  a  charge  upon  the  trust  property, 
to  be  paid  out  of  the  same,  or  its  rents  and  profits,  at  such  time 
or  times,  and  in  such  manner,  as  that  court  shall  order,  and  as 
soon  as  may  be  done  without  serious  detriment  to  the  permanent 
interest  of  the  cestuis  que  trust  therein. 
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FIRST  NATIONAL  BANK  OF  BRATTLEBORO  r.  WEST 
RIVER  RAILROAD  COMPANY  and  BROWN. 

[In  Chancery.] 
Compemation  far  Land  Taken  by  Right  of  Eminent  Domain. 

A  ndlrood  company  located  its  railroad  over  land  of  B.,  and,  his  damages  being*  duly 
assessed,  deposited  the  sum  so  assessed  with  orator,  pursuant  to  statute,  orator 
issuing  to  B.  a  certificate  of  deposit  therefor.  The  company,  after  having  partially 
graded  its  road  upon  B.'s  land,  was  enjoined,  in  suits  to  which  B.  was  not  a  party, 
from  proceeding  with  the  work,  and  thereupon  abandoned  the  construction  of  its 
road  over  that  route,  and  forbade  the  orator's  paying  the  deposit  to  B.  B.  de- 
manded the  full  amount  of  the  deposit  of  orator,  and  upon  its  refusal  to  pay  it, 
brought  suit  at  law  therefor,  whereupon  the  orator  brought  a  bill  of  ioterpleader 
against  the  company  and  B.  The  answer  of  the  company  alleged,  and  B.'s  answer 
admitted,  that  the  bills  upon  which  the  injunctions  were  granted,  proceeded  upon 
the  ground  that  the  company  had  no  right  to  construct  its  road  over  the  projected 
route,  and  alleged  that  the  injunctions,  though  temporary,  had  never  been  dis- 
solved, and  that  ever  after  they  were  granted,  the  company  wholly  abandoned 
work  on  the  road  on  the  route  surveyed,  and  had  no  intention  of  resuming.  Ildd, 
that  the  admitted  allegations  of  the  company's  answer  were  tantamount  to  a  con- 
fession of  the  bill  on  which  the  injunctions  were  granted,  and  to  an  establishment 
of  the  fact  that  the  company  had  no  right  to  build  its  road  over  B's  land,  and  that 
the  proceedings  of  the  company  to  condemn  it  were  therefore  void,  and  the  right  to 
the  deposit  still  in  the  company. 

Appeal  from  the  Court  of  Chancery,  Windham  County.  The 
bill  alleged,  that  the  defendant  company,  a  corporation  created, 
Ac,  was  by  its  charter  authorized  to  construct  a  railroad  from 
Jamaica,  through  the  valley  of  West  River,  to  Brattleboro,  and 
thence  through  a  part  of  Brattleboro  and  Vernon  to  the  Massa- 
chusetts line  ;  that  said  company,  being  duly  organized  under  its 
charter,  surveyed  and  located  its  railroad  on  said  route,  and  in 
October,  1869,  procured  commissioners  to  be  appointed  to  ap- 
praise damages  to  land  to  be  taken  for  the  construction  of  said 
railroad ;  that  said  railroad,  so  surveyed  and  located,  extended 
through  the  land  of  defendant  Frederick  Brown,  to  whom  the 
commissioners,  upon  hearing,  awarded  as  damages  for  the  taking 
of  said  land,  the  sum  of  eleven  hundred  dollars,  which,  on  De- 
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cember  5,  1870,  said  company  duly  deposited  with  the  orator, 
pursuant  to  statute',  the  orator  delivering  to  said  Brown  a  certifi- 
cate of  deposit  therefor,  whereupon  the  company  entered  upon 
his  land,  and  began  to  grade  and  construct  its  railroad ;  that  on 
November  14,  1870,  while  said  work  was  in  progress,  and  when 
but  a  small  portion  of  Brown's  land  had  been  disturbed  or  occo- 
pied,  the  company  was,  upon  bills  of  complaint  of  the  Vermont  A 
Massachusetts  Railroad  Company  and  the  Rutland  Railroad  Com- 
pany, and  Lorenzo  Brown  and  others,  enjoined  from  further 
prosecution  of  work  upon  said  road,  after  which,  the  land  of  said 
Brown  was  not  occupied  nor  disturbed  by  said  company  ;  that  af- 
ter the  service  of  said  injunctions,  the  company  ordered  the  ora- 
tor to  withhold  from  Brown  the  payment  of  said  deposit,  assign- 
ing as  a  reason  therefor,  that  the  company,  by  reason  of  said  in- 
junctions, had  entered  upon  and  taken  but  a  small  portion  of  the 
land,  that  the  actual  damage  thereto  was  not  more  than  three 
hundred  dollars,  and  that  it  was  not  liable  to  pay  the  full  amount 
awarded  ;  but  that  said  Brown  subsequently  demanded  of  the  or- 
ator the  entire  amount  of  said  deposit,  and  upon  the  orator's  refu- 
sal to  pay  it,  brought  an  action  at  law  therefor  against  the  orator  ; 
and  that  the  orator  was  a  mere  stakeholder  of  said  sum,  having  no 
interest  whatever  in  said  controversy,  and  was  unable  to  deter- 
mine to  which  party  said  sum  justly  belonged,  but  was  ready  and 
willing  to  pay  the  same  to  whichever  party  was  entitled  thereto. 

The  answer  of  the  company  admitted  all  the  allegations  of  the 
bill,  and  alleged  that  after  the  commissioners  were  appointed,  and 
had  awarded  damages  to  the  owners  of  the  land  over  which  the 
road  was  surveyed  and  located  in  Vernon,  the  company  entered 
upon  said  land,  and  built  and  prepared  for  the  superstructure  a 
large  portion  of  road,  and  entered  upon  the  land  of  defendant 
Brown,  but  had  neither  broken  nor  occupied  but  a  small  portion 
thereof,  when  the  further  building  of  the  road  on  said  route  was 
enjoined  as  stated  in  the  bill ;  that  the  company  was  informed  and 
believed  that  said  Lorenzo  Brown  wus  the  father  of  defendant 
Brown,  and  acted  as  his  agent  on  the  hearing  before  the  commis- 
sioners ;  that  the  ground  upon  which  said  injunctions  were  granted 
went  to  the  right  of  the  company  to  build  its  road  at  all  upon  said 
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route  over  the  land  of  defendant  Brown,  the  orators  in  those  suits 
claiming  in  their  bills  that  the  company  had  no  such  right,  and 
siiould  be  perpetually  enjoined  therefrom ;  that  said  injunctions 
were  granted  and  served  about  November  14, 1870,  and  were  still 
in  force ;  that  the  company  had  not  attempted  to  have  them  dissolv- 
ed, except  by  filing  motions  for  that  purpose,  which  had  never  been 
.heard  nor  brought  to  the  attention  of  the  court ;  that  the  company 
ever  after  said  injunctions  were  granted,  wholly  discontinued  and 
abandoned  the  construction  of  the  road  over  said  route,  and  over 
the  land  of  said  Brown ;  that  the  company  had  settled  with  and 
paid  all  the  other  land  owners  for  their  land  taken,  and  relin- 
quished it  to  its  owners,  paying  only  for  the  actual  damage  done 
thereto  ;  that  said  route  had  been  abandoned  by  the  company,  and 
that  work  thereon  would  not  be  resumed  ;  that  the  actual  damage 
to  Brown's  land  did  not  exceed  three  hundred  dollars,  and  that  if 
the  company  was  compelled  to  pay  him  the  sum  of  eleven  hundred 
dollars  as  awarded,  the  company  would  receive  no  consideration 
therefor,  aside  from  said  small  damage,  and  that  said  Brown 
would  retain  his  land  and  also  have  pay  for  its  full  value ;  and 
that  after  the  company  was  restrained  from  building  said  road,  it 
notified  the  orator  not  to  pay  the  amount  of  said  deposit  to  Brown, 
for  the  reason  that  the  company  had  not  been  permitted  to  take 
and  use  the  land  for  which  the  money  was  deposited,  and  de- 
manded of  the  orator  the  repayment  of  said  deposit,  which  the 
orator  declined  to  make. 

The  answer  of  defendant  Brown  admitted  that  the  road  was 
located  as  alleged  ;  that  the  money  was  deposited  with  the  orator, 
and  a  certificate  of  deposit  issued  ;  that  he  claimed  the  deposit,  de- 
nied the  right  of  defendant  company  thereto,  and  had  brought  suit  to 
recover  it ;  that  the  defendant  company  was  enjoined  as  alleged, 
and  had  not  since  dug  nor  excavated  upon  his  land ;  but  denied  that 
he  had  ever  had  any  information  from  said  company,  or  any  of  its 
officers  or  agents,  that  it  had  abandoned  his  land,  or  that  it  had  no 
purpose  to  construct  said  railroad  as  located ;  that  he  was  informed 
that  the  suits  in  chancery  in  which  said  injunctions  were  obtained 
were  still  pending ;  that  the  proceedings  by  which  said  company 

acquired  liie  right  to  enter  upon  his  land,  were  all  taken  by  said 
22 
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company,  against  his  will  and  by  virtue  of  the  right  of  eminent 
domain  ;  that  he  submitted  to  the  power  of  said  company  becauie 
he  was  obliged  to ;  and  that  when  he  was  awarded  the  sum  of 
eleven  hundred  dollars,  he  was  satisfied  to  take  it,  and  called  upon 
the  orator  to  pay  it,  but  that  the  orator  refused ;  denied  that  he 
had  anything  to  do  with  the  proceedings  that  resulted  in  said  in- 
junctions; alleged  that  said  company  had  greatly  defaced  his 
farm  in  said  Yernon — having  dug  a  deep  channel  for  a  distance 
of  from  fifteen  to  twenty  rods  through  a  valuable  orchard  of  young 
trees  that  had  just  come  to  bearing,  that  twelve  or  more  thereof 
were  uprooted  and  destroyed  ;  that  it  would  cost  more  than  $1100 
to  move  the  di;'t  and  soil  back  to  where  it  lay  before  its  removal ; 
and  that  instead  of  his  actual  damages  being  no  more  than  three 
hundred  dollars,  they  were  more  than  twice  that ;  and  prayed  that 
the  sum  of  eleven  hundred  dollars  in  the  hands  of  the  orator, 
with  interest  thereon  from  January  1,  1871,  the  date  of  his  de- 
mand therefor,  might  be  decreed  to  him,  and  that  said  company 
might  be  compelled  to  pay  his  costs.  It  was  stipulated  that  all 
the  statements  of  fact  in  the  bill  should  be  taken  as  true,  ex- 
cept so  far  as  varied  by  the  answers,  and  that  any  additional  facts 
contained  in  the  answer  of  either  defendant  should  be  taken  as 
true,  unless  in  conflict  with  the  averments  of  the  bill  or  the  other 
answer,  except  the  averments  as  to  Brown's  actual  damages ;  and 
as  to  damages,  it  was  stipulated  that  in  the  event  that  the  court 
was  of  opinion  that  Brown  was  only  entitled  to  actual  damages, 
the  cause  should  be  referred  to  a  master  to  find  and  report  them. 
The  cause  was  heard  upon  bill,  answers,  and  said  stipulation,  at 
the  September  Term,  1873,  and  the  decree  pro  forma  for  defend- 
ant Brown  for  the  funds  in  the  hands  of  the  orator,  with  costs. 
Appeal  by  the  defendant  company. 

Field  ^  Tyler  (^E,  J,  Phelpn  with  them),  for  defendant  company. 

Defendant  Brown  is  not  entitled  to  recover  the  fund  in  dispute, 
because  the  title  to  the  land,  in  payment  for  which  it  was  deposited, 
never  vested  in  the  railroad  company.  By  the  stipulation,  all  the 
statements  of  fact  in  the  orator's  bill  were  to  be  taken  as  true, 
except  so  far  as  varied  by  the  answers ;  and  any  additional  facts 


OCTOBER,  1876.  171 


Fi»t  Nat.  Bank  of  Brattleboro  v.  West  River  R.  R.  Co.*et  al. 

contained  in  the  answer  of  either  defendant  were  to  be  taken  as 
true,  unless  in  conflict  with  the  averments  of  the  bill  or  the  other 
answer. 

The  bill  states,  that  after  the  entry  upon  Brown's  land,  the 
company  was  enjoined  from  the  further  prosecution  of  work  upon 
said  road,  and  that  after  the  service  of  said  injunctions  the  land  of 
said  Brown  was  not  disturbed  by  the  company.  The  answer  of 
the  company  states,  that  the  grounds  upon  which  the  injunctions 
were  granted  went  to  the  right  of  the  company  to  build  its  road 
at  all  over  the  route  surveyed,  and  across  the  land  of  Brown,  and 
that  the  orators  in  said  suits  claimed  that  the  company  had  no 
such  right,  and  should  be  perpetually  enjoined.  It  further  states, 
that  the  company  made  no  attempt  to  dissolve  said  injunctions, 
and  had  wholly  discontinued  and  abandoned  the  construction 
of  the  road  over  said  route  and  the  land  of  Brown,  and  had 
settled  with  all  the  other  land  owners  on  the  route,  by  relin- 
quishing the  lands  taken  and  paying  only  the  actual  damages. 
The  answer  of  the  defend«int  Brown  does  not  controvert  any  of 
those  statements,  but  admits  that  the  injunctions  were  obtained 
as  stated  in  the  bill,  and  that  the  company  never  afterwards 
dug  or  excavated  upon  the  land.  It  is  conceded  by  the  counsel 
for  Brown,  that  the  injunctions  proceeded  upon  the  ground  of 
want  of  power  in  the  company  to  occupy  the  land  in  question, 
that  they  were  properly  granted,  and  had  never  been  dissolved, 
and  that  the  work  was  afterwards  abandoned.  It  therefore 
plainly  appears  from  the  record,  and  is  conceded,  that  the  com- 
pany never  had  any  power  to  take  the  land,  to  cause  it  to  be  ap- 
praised, nor  to  agree  to  pay  for  it,  that  the  title,  as  well  as 
the  possession  of  it,  still  remains  in  the  defendant  Brown,  and 
that  the  attempt  to  occupy  the  land  has  been  permanently  aban- 
doned. The  case  is  therefore  brought  directly  within  the  decision 
of  Stacey  v.  VL  Central  R,  R.  Co.  27  Vt.  39,  where  it  is  held  that 
the  land  owner  ts  not  entitled,  to  the  payment  of  the  amount 
awarded  for  the  occupation  of  his  land,  until  the  title  to  the  land 
vestfi  in  the  company. 

That  DO  right  of  action  can  ever  arise  in  favor  of  or  against  a 
«Mrporation  upon  any  contract  or  transaction  beyond  the  power 


172  GENERAL  TERM, 


First  Nat.  Bank  of  Biattleboro  v.  West  River  R.  R.  Co.  et  al. 

of  the  corporation  to  engage  in,  is  a  proposition^  too  well  settled 
to  require  either  argument  or  authority,  and  one  that  has  been 
repeatedly  held  by  this  court.  -  Vt,  ^  Canada  R.  R.  Co.  v.  Vt, 
Central  R.  R.  Co.  34  Vt.  247  ;  Wiley  v.  First  National  Bank  of 
Brattlehoro,  47  Vt.  646. 

It  is  clear  that  the  statute  never  contemplated  the  gross  injustice 
of  allowing  the  land  owner  to  retain  his  land,  and  at  the  same 
time  to  recover  the  entire  value  of  it.      Gen.  Sts.  c.  28,  ss.  28-32. 

Davenport  ^  Eddy^  for  defendant  Brown. 

By  the  proceedings  stated  in  the  pleadings,  the  railroad  com- 
pany became  seised  and  possessed  of  the  land  of  defendant  Brown. 
It  acquired  a  vested  right  to  the  land  forever  for  all  purposes 
connected  with  the  construction  and  operation  of  a  raili*oad  upon 
it.  Hurd  V.  Rutland  ^  Burlington  R.  R,  Co,  25  Vt.  116 ;  Jackson 
v.  Rutland  ^  Burlington  R,  R.  Co,  25  Vt.  160 ;  Conn.  ^  Pass. 
Rivers  R,  R,  Co.  v.  Holton^  82  Vt.  43 ;  Knapp  v.  McAuley,  39 
Vt.  276 ;  Troy  ^  Boston  R.  R.  Co.  v.  Potter,  42  Vt.  265 ;  Bur- 
nett V.  Nashville  ^c.  R.  R.  Co.  4  Sneed  (Tenn.),  528 ;  Blake  v. 
Rich,  34  N.  H.  282. 

But  whatever  the  title  acquired  by  the  company  to  the  land. 
Brown  has  acquired  a  vested ^and  indefeasible  right  to  the  deposit. 
His  right  became  perfect  against  the  company  when  the  railroad 
was  located  upon  his  lands,  and  his  lands  were  sequestered  and 
appraised  under  the  statute,  and  deposit  made  to  his  credit.  His 
right  was  perfect  against  the  orator  when  the  cashier  issued  the 
certificate  of  deposit,  and  he  signified  his  acceptance  of  the  award 
by  demanding  payment  or  suffering  ninety  days  to  elapse  without 
appeal.     Gen.  Sts.  c.  28,  ss.  17,  18. 

When  the  company  became  seised  and  possessed  of  Brown's 
land,  he  became  entitled  to  his  compensation.  The  right,  to  ap- 
propriate the  land  for  railroad  purposes,  carries  with  it  the  cor- 
relative right  of  the  land-owner  .to  compensation.  Private  prop- 
erty cannot  be  taken  for  public  use  without  adequate  compen- 
sation. Whenever  the  right  to  enter  upon  his  land  to  grade 
and  construct  a  railroad  became  vested  in  the  company,  that 
moment  he  acquired  a  vested  right  to  the  compensation  awai-ded 
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and  deposited  as  required  by  the  statute.  When  his  rights 
were  thus  vested,  no  act  of  the  company,  without  his  consent, 
could  divest  him  of  them,  and  deprive  him  of  that  which,  by  the 
Constitution  and  the  statute,  was  the  equivalent  of  the  land.  Star 
cey  V.  VL  Central  R.  R.  Co.  27  Vt.  39 ;  Baltimore  R.  R.  Co. 
V.  Nesbitty  10  How.  395  ;  Hudson  River  R.  R.  Co.  v.  Cutwater^ 
3  Sandf.  689 ;  Crowner  v.  Ro^ne  ^e.  R.  R.Co.9  How.  Pr.  (N.  Y.) 
457  ;  Evans  v.  Hcefiker^  29  Mo.  141 ;  Wagner  v.  Cleveland  ^  To- 
ledo R.  R.  Co.  22  Ohio,  563  ;  Hampton  v.  Coffin.  4  N  H.  517  ; 
Westbrook  v.  Norths  2  Green,  179 ;  Hawkins  v.  Rochester ^  1  Wend. 
53  ;  Harrington  v.  Berkshire,  22  Pick.  267 ;  Henry  v.  Dubuque 
^c.  R.  R.  Co.  10  Iowa,  540. 

Payment  of  the  damages  allowed  by  the  commissioners,  or  a 
deposit  of  the  same,  was  a  condition  precedent  to  the  right  of  the 
company  to  enter  upon  lands  for  any  otiier  purpose  than  to  make 
preliminary  examinations  and  surveys  in  order  to  select  the  most 
advantageous  route.  Gen.  Sts.  c.  28,  s.  24.  To  give  to  any  cor- 
poration of  a  public  character  the  right  to  take  possession  of 
private  property  for  railroad  uses  until  compensation  has  first 
been  made  or  secured,  is  in  violation  of  the  Constitution.  Blodgett 
V.  Utica  ^e.  R.  R.  Co.  64  Barb.  580 ;  Shepherdson  v.  Mtlwaukie 
^e.  R.  R.  Co.  6  Wis.  605 ;  Fox  v.  Western  Pacific  R.  R.  Co.  31 
Cal.  538 ;  Ralegh  ^c.  R.  R.  Co.  v.  Davis,  2  Dev.  &  Bat.  (N.  C.) 
451. 

The  provisions  of  sections  30,  31,  and  32  of  c.  28  of  the  Gen. 
Sts.,  are  not  applicable  to  this  case.  They  are  designed  for  the 
adjustment  of  claims  for  damages  upon  an  equitable  basis,  where, 
by  change  of  location  of  a  railroad,  the  land  reverts  to  the  owner. 
They  do  not  touch  cases  where  a  railroad  corporation  unlawfully 
attempts  to  construct  a  railroad,  and  having  accomplished  its  pur- 
pose, abandons  the  land,  or  is  enjoined  from  further  prosecuting 
the  work  because  of  some  illegality  in  the  procedure.  Corpora- 
tions cannot  take  advantage  of  their  own  wrong  in  that  way. 
Besides,  so  tender  is  the  statute  of  the  rights  of  the  land-owner, 
even  when  the  corporation  acts  in  good  faith,  with  undoubted 
light,  that  it  gives  him  the  option,  ^'  if  he  chooses,  to  convey  to 
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such  company  the  land  so  located  upon,  and  in  that  case  may  re- 
tain the  sum  so  awarded." 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  question  now  before  the  court  in  this  case  is  rel- 
ative to  the  respective  rights  of  the  defendants  to  eleven  hundred 
dollars,  deposited  with  the  ot*ator  to  the  credit  of  Brown  by  the 
railroad  company.  The  deposit  was  made  as  a  condition  prece- 
dent— made  so  by  the  statute — to  the  right  of  the  railroad  com- 
pany to  take  his  lands  for  the  construction  and  maintenance  of  its 
railroad.  If  by  the  proceedings  under  which  the  money  was  de- 
posited, the  railroad  company  acquired  the  right  to  hold  and  use 
the  lands  condemned,  belonging  to  defendant  Brown,  for  the  con- 
struction and  maintenance  of  its  road,  he  thereby  acquired  the 
right  to  the  money.  The  right  of  the  railroad  company  to  take 
and  hold  the  lands  for  the  purpose  of  constructing  and  maintain- 
ing its  railroad,  and  his  right  to  the  money,  are  correlative  and 
coincident,  and  vest  simultaneously  in  the  respective  parties.  No 
voluntary  abandonment  of  the  right  to  take  and  use  the  lands, 
when  once  fully  acquired,  will  divest  him  of  the  right  to  the 
money  which  has  once  vested  in  him.  This  we  think  is  fully 
established  by  Stacey  v.  Vt.  Central  R.  R.  Co.  27  Vt.  39 ;  Balr 
timore  R.  R.  Co.  v.  Neabitt^  10  How.  395  ;  Hudson  River  R.  R. 
Co.  V.  OutwateTj  3  Sandf.  689 ;  Wagner  .v.  Cleveland  ^  Toledo 
R.  R.  Co.  22  Ohio,  663  ;  Hampton  v.  Coffin,  4  N.  H.  517  ;  Haw- 
kins V.  Rochester,  1  Wend.  53  ;  Harrington  v.  Berkshire^  22  Pick, 
267  ;  Henry  v.  Dubuque  ^c,  R.  R   Co.  10  Iowa,  540. 

The  proceedings  taken  by  the  railroad  company  with  the  view 
to  condemn  the  land  of  the  defendant  Brown,  are  conceded  to 
have  been  regular  and  to  have  been  prosecuted  to  completion ; 
so  that,  if  j;he  railroad  company  had  the  right  to  institute  and 
carry  through  those  proceedings,  it  has  thereby  acquired  a  good 
title  to  the  lands,  and  he  the  right  to  the  money.  If,  however, 
the  railroad  company,  by  the  proceedings  and  deposit  of  the 
money,  acquired  no  right  to  construct  and  maintain  its  road  over 
the  lands  entered  upon,  the  defendant  Brown  acquired  no  right  to 
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the  money  deposited,  as  these  rights  co-exist,  if  either  exists. 
Hence,  the  real  question  is,  whether,  on  the  facts  in  the  case,  the 
railroad  company  obtained  the  right  to  construct  and  maintain  its 
road  over  and  across  the  lands  taken,  belonging  to  defendant 
Brown. 

It  is  conceded,  that  soon  after  the  deposit  of  the  money  and  the 
entry  of  the  railroad  (Company  upon  the  land,  but  before  the  de- 
mand  of  the  money  by  Brown,  the  railroad  company  was  enjoined 
from  constructing  its  road  on  the  route  leading  across  the  lands 
of  defendant  Brown,  on  a  bill  in  chancery  brought  by  other  par- 
ties, alleging  that  the  railroad  company  had  no  right  to  con- 
struct its  road  over  the  route  whore  it  had  located  its  line, 
and  that  the  railroad  company  have  wholly  abandoned  the 
undertaking.  The  bill  in  chancery  is  still  pending,  but  no 
attempt  has  been  made  to  have  the  injunctions  dissolved,  further 
than  the  filing  of  a  motion  for  that  purpose.  It  is  not  directly 
admitted  that  the  railroad  company  had  no  right  to  build  and 
maintain  its  road  on  the  lands  of  defendant  Brown;  neither  lias 
that  right  been  adjudicated  in  the  suit  in  chancery,  further  than 
the  granting  of  the  temporary  injunctions.  To  entitle  the  oratoi*s 
in  that  suit,  to  the  temporary  injunction,  the  bill  must  have  made 
Q,  prima  facie  case  against  the  right  of  the  railroad  company  to 
build  its  road  on  that  line.  It  is  to  be  presumed  that  the  tempo- 
rary injunction  was  legally  and  properly  granted.  It  is  also  ad- 
mitted that  the  company  have  permanently  abandoned  the  work 
on,  and  the  location  of,  their  road  over  the  lands  of  defendant 
Brown,  and  have  no  intention  or  purpose  of  ever  resuming  ihe 
same.  This  is  tantamount  to  a  confession  of  the  bill  on  which  tlie 
temporary  injunction  was  granted.  The  prima  facie  case  made 
by  the  bill  against  the  right  of  the  railroad  company  to  build  its 
road  on  that  location,  thus  yielded  to  and  confessed  by  the  com- 
pany, is  equivalent  to  the  es^tablishment  of  the  fact  that  the  rail- 
road company  had  no  right  under  its  charter  to  locate  and  build 
its  road  over  the  lands  of  defendant  Brown  ;  not  from  an  adjudi- 
cation in  the  injunction  proceedings,  but  as  the  result  of  the  facts 
conceded  to  exist  in  the  case.  It  matters  not  how  ihis  fact  is  es- 
tablished.    Its  force  is  equally  cogent  and  controlling  when  it 
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results  from  other  conceded  facts,  as  when  admitted  or  established 
by  a  solemn  adjudication.  With  this  fact  established,  the  pro- 
ceedings of  the  railroad  company  to  condemn  the  land  of  defend- 
ant Brown,  even  to  the  depositing  of  the  money,  although  in  the 
manner  and  under  the  forms  prescribed  by  statute,  were  without 
the  sanction  of  law,  and  void.  The  railroad  company  through 
them,  acquired  no  right  to  his  land,  and  he,  no  right  to  the  money 
deposited  by  it  in  payment  for  the  land.  As,  in  the  eye  of  the 
law,  no  land  was  condemned,  no  money  in  payment  for  the  land 
can  be  exacted.  The  entry  upon  the  land  was  a  trespass,  and  as 
such  the  defendant  Brown  is,  under  the  stipulation  of  the  parties, 
entitled  to  full  compensation  for  the  damages  occasioned  by  such 
wrongful  entry,  out  of  the  money  in  the  hands  of  the  orator. 

The  result  is,  that  the  pro  forma  decree  of  the  court  of  chan- 
cery for  defendant  Brown  for  the  entire  sum  deposited,  is  reversed, 
and  the  cause  is  remanded,  to  be  proceeded  with  in  the  ascertain- 
ment and  allowance  n{  a  decree  for  damages,  agreeably  to  the 
stipulation  of  the  parties.  The  orator  is  to  be  allowed  its  taxable 
costs  out  of  the  funds  in  its  hands.  No  costs  to  be  allowed  to 
either  defendant,  except  the  court  and  clerk  and  master^s  fees 
are  to  be  deducted  from  the  fund. 


HOPKINS  V.  TOWN  OF  ELMORE. 
Towns,    Neglect  of  Constable.    Abatement.     Oen.  Sts.  e.  16,  s.  30. 


In  case  against  a  town  under  s.  30,  c.  15,  of  the  Gen.  Sts.,  for  neglect  of  its  constable, 
the  declaiation  alleged  that  plaintiff  sued  out  a  writ  of  attachment  against  B.,  and 
placed  it  in  the  hands  of  the  constable  to  be  served;  that  by  virtue  thereof  Uie 
constable  attached  B's  property,  and  by  consent  of  B.  and  plaintiff,  sold  it  as  sach 
constable,  and  received  the  money  therefor;  that  B.  and  plaintiff  afterwards  agreed 
upon  the  amount  due  plaintiff,  and  thereof  informed  the  constable,  who  then,  as 
such  constable,  promised  to  pay  plaintiff  the  sum  so  agreed  upon,  but,  thongh 
requested,  neglected  and  refused  so  to  do.  Heldj  on  demurrer,  that  the  town  was 
not  liable. 
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The  Ciise  having  been  tried  before  the  jastice  npon  the  general  issue  only,  the 
defendant,  upon  appeal,  filed  a  plea  in  abatement.    Hddt  out  of  time. 

Semble  that  a  writ  will  not  abate  for  being  issued  against  the  inhabitants  of  a  town, 
instead  of  against  the  town  by  its  corporate  name. 

Case  under  s.  30,  c.  15,  of  the  Oen.  Sts.,  for  neglect  of  defend- 
ant's constable,  appealed  to  the  County  Court.  The  case  wa? 
tried  before  the  justice  upon  the  general  issue,  no  other  plea  hav 
ing  been  at  that  time  pleaded.  On  the  first  day  of  the  term,  the 
defendant  pleaded  in  abatement  that  the  plaintiff  had  summoned, 
not  the  town  of  Elmore,  but  the  inhabitants  thereof.  The  court, 
at  the  June  Term,  1876,  Caledonia  County,  Boss,  J.,  presiding, 
overruled  the  plea ;  to  which  the  defendant  excepted.  The  de- 
fendant thereupon  demurred  generally  to  the  declaration,  and  the 
court,  pro  forma^  sustained  the  demurrer,  and  adjudged  the  dec- 
laration insufficient ;  to  which  the  plaintiff  excepted. 

The  declaration  was  as  follows : 

For  that  on,  &c.,  at,  &c.,  the  plaintiff,  who  was  then  residing 
and  living  at,  &c.,  sued  out  a  justice  writ  of  attachment,  which 
was  then  and  there  duly  signed  by  a  justice  of  the  peace  within 
and  for,  &c.,  in  which  one  H.  J.  Barnes,  then  residing  and  living 
in,  <&c.,  was  summoned  to  appear  on  a  certain  day  and  at  a  certain 
place  in,  &c.,  to  answer  to  this  plaintiff,  in  a  plea  of  general  as- 
sumpsit, as  by  the  records  of  said  justice  will  more  fully  appear  ; 
and  plaintiff  avers  that  on,  &c.,  at,  &c.,  he  handed  said  writ  to 
one  R.  H.  Clark,  who  was  then  and  there  the  legally  elected  con- 
stable of  said  town  of  Elmore,  duly  qualified  to  act  as  such,  to 
serve  and  return ;  that  said  Clark,  constable  as  aforesaid,  took 
and  accepted  said  writ,  and  thereafterwards,  to  wit,  on,  &c.,  at, 
&c.,  attached  by  virtue  thereof,  as  the  property  of  said  Barnes, 
four  cows  and  two  two-year-old  heifers,  of  great  value,  to  wit, 
|f200;  that  afterwards,  to  wit,  on,  &c.,  by  the  written  consent  ot 
said  plaintiff  and  said  Barnes,  the  said  Clark,  constable  as  afore- 
said, by  virtue  of  the  writ  aforesaid,  sold  upon  said  writ  as  such 
constable,  said  cows  and  heifers,  at  public  auction,  at  and  for  a 
certain  sum,  to  wit,  $150,  which  said  sum  was  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  paid  to  said  Clark,  constable  as 
aforesaid,  and  by  him  received  as  such  constable ;  that  afterwards, 
CD,  &c.,  the  plaintiff  and  said  Barnes  agreed  upon  the  amount  dua 
the  plaintiff  for  damages  and  costs,  to  wit,  f  125  ;  that  thereupon 
said  Clark,  constable  as  aforesaid,  was  informed  of  said  agree- 
ment, and  agreed,  as  such  constable,  to  pay  over  the  said  sum  of 
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$125  SO  due  the  plaintiff  upon  and  by  virtue  of  said  writ  of  at- 
tachment and  agreement  aforesaid,  upon  demand ;  and  although 
said  sum  was  afterwards,  to  wit,  on,  &c.,  demanded  of  the  said 
Clark,  constable  as  aforesaid,  yet  the  said  Clark  neglected  and 
refused,  and  still  neglects  and  refuses,  to  pay  over  the  same; 
whereby,  &c. 

Ulisha  May,  for  the  plaintiff,  cited  State  v.  Meader,  47  Vt.  78 ; 
Adams  v.  Lane  ^  Tr.  38  Vt.  640 ;  Gen.  Sts.  c.  15,  s.  30 ;  2  Hilliard 
Torts,  230  ;  Knowlton  v.  BartleU,  1  Pick.  270 ;  Bradley  v.  Cham- 
berlain,  31  Vt.  468 ;  Barron  v.  Fettees,  18  Vt.  885. 

F.  jfiT.  Oleed^  for  the  defendant,  cited  Gen.  Sts.  c.  85,  s.  3 ; 
Steph.  PL  47  ;  Hammond  v.  Boot,  15  Gray,  516  ;  Ferkins  v.  Fit- 
man,  34  N.  H.  261 ;  Stevens  v.  Colby,  46  N.  H.  163  ;  Willard  v. 
a-oodrich,  31  Vt.  597  ;  Thayer  v.  Boston,  19  Pick.  511 ;  Motdtm 

V.  Norton,  5  Barb.  286. 

» 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  The  plea  in  abatement,  whether  good  or  bad  as 
such  a  plea,  or  as  a  motion  to  dismiss,  was  clearly  out  of  time,  and 
was  properly  overruled.  And  it  may  well  be  questioned  whether 
this  writ  was  not  properly  brought  in  the  respect  aimed  at  by  the 
plea,  notwithstanding  the  usual  practice  in  this  state  to  sue  towns, 
and  sue  for  them,  by  the  name  of  the  towns  only,  instead  of  in 
the  name  of  the  inhabitants  of  the  towns,  as  was  done  in  this  case. 
In  England,  the  practice  from  the  early  times  was,  to  describe 
those  inhabitants  liable  to  be  called  on  to  respond  to  the  judgment 
in  suits  against  counties,  boroughs,  and  hundreds,  and  such  com- 
munities. In  1  Lill.  Ent.  294,  there  is  a  precedent  given,  which 
is  Croxall  et  als.  v.  TTie  Inhabitants  of  the  Hundred  of  Hemling- 
ford.  In  2  Saund.  374,  is  Finkney  v.  T%e  Inhabitants  of  East 
Hundred  in  the  County  of  Rutland,  The  leading  case  in  which 
it  was  held  that  at  common  law  an  action  would  not  lie  against  a 
county  for  an  injury  in  consequence  of  the  county's  bridge  being 
out  of  repair,  was  Russell  et  ah.  v.  The  Men  Dwelling  in  the  County 
of  Devon,  2  T.  R.  667.  The  statute  of  Massachusetts  on  this  sub- 
ject is,  ^^  Towns  may,  in  their  corporate  capacity,  sue  and  be  sued 
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by  the  name  of  the  towD."  Gen.  Sts.  Mass.  158,  s.  8.  A  leading 
case  there,  in  which  it  was  held  that  towns,  at  common  law,  were 
not  liable  for  injuries  on  account  of  the  want  of  repair  of  their 
highways,  was  Mower  v.  The  Inhabitants  of  Leicester^  9  Mass. 
247.  This  mode  of  declaring  was  so  uniformly  followed  in  that 
state,  that  when  suit  was  brought  in  the  name  of  the  City  of  Low- 
ell v.  Morse  et  als.  1  Met.  473,  it  was  objected  that  the  suit  was 
not  properly  brought  in  that  way,  but  should  have  been  brought 
in  the  name  of  the  inhabitants  of  the  city  of  Lowell.  In  that  case, 
while  the  court  held  the  suit  to  be  well  enough  brought,  the 
general  practice  there  of  declaring  for  or  against  the  inhabitants 
of  towns  was  expressly  admitted  to  be  correct.  The  statute  of 
this  state  provides,  Gen.  Sts.  c.  85,  s.  3,  that  the  inhabitants  of 
towns  shall  be  a  body  corporate,  and  may  sue  and  be  sued  by  their 
corporate  name ;  and  —  section  7  —  that  when  judgment  shall  be 
rendered,  execution  shall  issue  against  the  goods  and  chattels  of 
the  inhabitants.  Generally,  writs  should  issue  against  those  liable 
to  respond  to  the  judgment,  and  the  execution  should  follow  the 
writ ;  and  no  good  reason  is  apparent  why  writs  in  these  cases 
should  not  run  according  to  the  general  rule  in  both  of  these 
respects.  And  such  has  been  the  practice  in  some  cases  before 
this  one,  in  this  state.  Burton  v.  The  Inhabitants  of  Norwich, 
34  Vt.  345. 

II.  The  statute,  Gen.  Sts  c.  15,  s.  30,  provides  that  towns 
^^  shall  be  liable  to  make  good  all  damages  which  shall  accrue  to 
any  person  by  reason  of  the  neglect  or  default  '*  of  their  consta- 
bles. This  means  official,  and  not  individual,  default  or  neglect. 
In  this  case,  the  defendant's  constable  had  the  money  received 
for  property  sold  on  the  writ  in  favor  of  the  plaintiff  against 
Barnes,  in  his  hands  in  his  official  capacity.  His  official  duty  was 
to  hold  the  money  till  that  suit  should  be  terminated,  and  then, 
if  the  plaintiff  got  judgment  and  charged  it  in  execution,  to  apply 
it  on  the  execution,  and  if  the  plaintiff  failed  in  either,  to  pay  it 
over  to  Barnes.  Gen.  Sts.  c.  33,  ss.  39,  94.  The  plaintiff  did 
fail  to  get  judgment,  whereupon  it  became  the  official  duty  of  the 
constable  to  pay  the  money  to  Barnes.     Barnes  directed  him  to 
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l»ay  the  money  to  the  plaintiff,  but  that  alone  would  merely  give 
him  authority,  without  making  it  either  his  official  or  private  duty 
to  do  so.  He  assented  to  the  direction,  and  agreed  to  pay  it  to 
the  plaintiff,  which  naade  it  his  private  but  not  his  official  duty  to 
pay  it.  When  he  failed  to  pay  it  to  the  plaintiff,  there  was  a 
breach  of  his  personal  agreement.  When  he  failed  to  pay  it  to 
Barnes  himself,  and  to  the  plaintiff  according  to  Barnes's  direction, 
there  was  a  breach  of  his  official  duty  to  Barnes,  but  none  of  any 
official  duty  to  the  plaintiff.  Mansfield  v.  Sumner^  6  Met.  94. 
Upon  all  the  facts,  a  cause  of  action  in  favor  of  Barnes  against 
the  defendant  probably  accrued ;  but  that  was  not  assignable  by 
Barnes  to  the  plaintiff,  even  with  the  consent  of  the  constable,  so 
a.'^  to  give  the  plaintiff  a  right  of  action  in  his  own  name. 
Judgment  affirmed.  * 


JUDEVINE  V,  TOWN  OF  HARDWICK. 

Principal  and  Agent.     Town  Officer.     Gen.  St%.  c.  15,  «».  84,  85. 

Pleading. 

In  Hssampsit  for  serviceB  and  expenditures  by  plaintiff  as  an  officer  of  defendant 
tovn,  plaintiff  was  allowed  to  prove  and  recover  certain  items  that  had  not  been 
presented  to  the  town  auditors  agreeably  to  ss.  84,  85,  c.  15,  of  the  Gen.  Sts.  lleld^ 
that  the  omission  to  present  them  to  the  auditors  was  no  bar  to  their  recovery,  and 
that  upon  the  record,  it  was  to  bo  presumed  that  the  proof  of  them  was  l^al  in  its 
character  and  satisfactory  in  its  measure. 

It  appeared  under  a  plea  in  set-off  in  the  general  counts,  that  in  1868,  while  plain- 
tiff was  law  agent  of  defendant  town,  G's  wife  was  injured  on  a  highway  in  said 
town,  and  brought  suit  for  damages;  that  the  town  claimed,  and  so  notified  plain- 
tiff, that  the  injury  was  occasioned  by  an  obstruction  placed  in  the  highway  by 
plaintiff  or  his  ser>'auts,  and  that,  he  would  be  held  liable  to  the  town  in  the  event 
of  a  recovery  by  G. ;  that  afterwards,  while  plaintiff  was  such  agent,  he  purchased 
of  G.  a  half  interest  in  his  claim  against  the  town;  that  plaintiff  went  out  of  office  in 
March,  1869,  and  on  April  26,  procui'ed  G's  written  consent  to  a  settlement  of  said 
claim  for  3*300,  and  on  April  29,  entered  into  an  agreement  with  the  selectmen,  by 
which  they  agreed  to  pay  him  .$(300,  and  discharge  him  from  all  liability  to  the  town 
for  G's  claim,  if  he  would  procure  the  town  a  full  discharge  from  G. ;  that  on  April 
^,  he  procured  such  discharge,  and  paid  therefor  only  $300,  and  that  thereapon 
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the  town  paid  him  9600  as  agreed;  that  plaintiff  did  not  inform  the  selectmen 
that  he  had  obtained  the  consent  of  G.  to  a  settlement  for  $300,  nor  that  he  had 
pnichased  an  interest  in  said  claim ;  and  that  the  town  did  not  know  either  of  those 
facts  until  1871,  and  never  offered  to  rescind  said  contract  of  settlement  Held^ 
that  the  town's  long  acquiescence  after  the  facts  became  known,  was  a  ratification 
of  the  contract  of  settlement,  and  precluded  a  recovery  of  the  consideration  paid  for 
the  discharge  from  6.;  but  that,  as  an  agent  should  not  be  permitted  to  make 
private  gain  with  funds  nor  in  matters  of  business  intrusted  to  his  care,  defendant 
might  adopt  plaintiff's  contract  of  purchase  of  an  interest  in  G's  claim,  and  recover, 
under  its  plea,  whatever  plaintiff  had  left  of  the  $600  after  reimbursing  him  for 
his  actual  tronble  and  expense. 

General  Assumpsit  for  services  and  expenditures  by  the  plain- 
tiff as  an  officer  of  defendant  town  in  different' capacities.  Pleas, 
the  general  issue,  and  set-off  in  the  general  dounts.  Trial  by 
jury,  June  Term,  1876,  Caledonia  County,  Ross,  J.,  presiding. 

Among  the  plaintiff's  charges  were  certain  items  for  services 
and  expenditures  by  him  while  he  was  law  agent  and  selectman  of 
defendant  town  that  had  not  been  presented  to  the  town  auditors ; 
and  for  that  reason,  and  as  there  had  been  no  vote  of  the  town 
to  pay  them,  defendant  objected  to  their  proof,  and  recovery  ;  but 
the  court  overruled  the  objection,  and  allowed  the  plaintiff  to 
prove  and  recover  them  ;  to  which  the  defendant  excepted.  It 
appeared  in  evidence  under  the  plea  in  set-off,  that  shortly  after 
going  out  of  office  as  agent,  the  plaintiff,  having  previously  en- 
tered into  an  agreemetit  in  that  behalf  with  the  defendant's  select- 
men, settled  a  claim  upon  which  suit  had  been  brought  against  the 
defendant  by  one  Joseph  Gilcrease,  which  was  then  pending,  in 
which  claim  he  had  before  then,  and  while  he  was  such  agent, 
purchased  a  half  interest  ;  that  the  selectmen  paid  him  there- 
for $600,  pursuant  to  their  agreement,  but  that  in  making  said 
settlement  the  plaintiff  paid  Gilcrease  $300  only.  The  facts  in 
regard  to  these  transactions  arc  fully  stated  in  the  opinion. 

One  of  the  defendant's  counsel  insisted  that  the  defendant  should 
recover  under  that  plea,  $300,  the  excess  of  the  $600  paid  by  the 
selectmen  over  the  sum  paid  by  the  plaintiff  to  Gilcrease  in  set- 
tlement of  said  suit ;  but  the  court  declined  so  to  rule  ;  to  which 
the  defendant  excepted.  The  defendant's  other  counsel  claimed 
that  the  defendant  might  adopt  the  plaintiff's  contract  with  Gil- 
crease by  which  he  purchased  the  half  interest  in  Gilcrease's 
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claim,  and  recover  any  profits  the  plaintiff  had,  or  by  the  use  of 
ordinary  prudence  might  have,  made  out  of  the  transaction.  The 
court  submitted  it  to  the  jury  to  find  whether  the  plaintiff  had  or 
could  have  made  any  profit  out  of  his  contract  with  Gilcrease ; 
and  the  jury  found  that  if  the  defendant  was  entitled  to  adopt  the 
plaintiff's  contract  of  purchase,  the  plaintiff  had  in  his  hands,  or 
ought,  by  the  exercise  of  ordinary  care  and  prudence,  to  have  the 
sum  of  $100,  received  from  the  defendant  in  the  settlement  of  the 
said  claim.  Yer>iict  for  the  plaintiff,  and  judgment  thereon  ex- 
cluding that  sum  ;  to  which  defendant  excepted. 

Belden  ^  Ide  (i.  D.  Hathaway  with  them),  for  the  defend- 
ant, cited  Gen.  Sts.  c.  15,  ss.  24,  84,  85  ;  Boyden  v.  Brooklvne^ 
8  Vt.  284  ;  Story  Agency  233  et  seq. ;  Fairman  v.  Bovin^  29  111. 
75 ;  Thompson  v.  ffavelockj  1  Gampb.  527 ;  Frevott  v.  Chratz^  1 
Pet.  C.  C.  368 ;  Qillenwaters  v.  Miller  et  als,  49  Miss.  150 ; 
Massey  v.  Davies,  2  Yes.  320 ;  Sast  India  Co.  v.  Henchman^  1 
lb.  289  ;  Beaumont  v.  Boultbee^  7  Ves.  599 ;  Bouvier  v.  MeLane^ 
1  Hoff.  421 ;  Button  v.  Wilbur,  52  N.  Y.  518  ;  Buekman  v.  Berg- 
holzj  37  N.  J.  441 ;  Davis  v.  Smith,  43  Vt.  269 ;  Harrinffton  v. 
Wells,  12  Vt.  506 ;  Tillotson  v.  McCrillis,  11  Vt.  477  ;  Semen- 
way  V.  Hemenway,  5  Pick.  389 ;  1  Am.  Lead.  Gas.  851  ;  Moore 
V.  Mondlehoum,  8  Mich.  433  ;  Greene  ^  Co,  v.  Haskell  et  als.  5  R.  I. 
447 ;  YcOes  et  al.  v.  Ardin,  5  Granch,  G.  G.  527 ;  Lapton  v. 
White,  15  Ves.  436  ;  Wren  v.  Kirt(m,  11  lb.  378 ;  Jones  v.  Hoyt, 
25  Gonn.  374  ;  Turner  v.  Robinsons,  6  G.  A  P.  16,  n.  a;  White 
V.  Lincoln,  8  Ves.  370  ;  Somers  v.  Richards,  46  Vt.  170 ; 
Twitchell  V.  Bridge,  42  Vt.  68  ;  Shaw  v.  Beehe,  35  Vt.  205 ; 
Howard  v.  Gould,  28  Vt.  523  ;  Hubbard  v.  Fisher,  25  Vt.  589 ; 
Keyes  v.  Western  Vt,  Slate  Co.  34  Vt.  81 ;  Andrews,  admr.  v.  More- 
town,  45  Vt.  1 ;  Wemmet  v.  Missisquoi  Lime  Co.  46  Vt.  458 ;  Clark 
v.  Taber,  28  Vt  222  ;  Sortwell  v.  Hunton,  28  Vt.  370  ;  Davis  v. 
Smith,  43  Vt.  269  ;  Wheeler  v.  Willard,  44  Vt.  640  ;  MaUory  v. 
Leach,  35  Vt.  156  ;  Admr.  of  Smith  v.  Smith,  30  Vt.  139  ;  Kelly 
v.  Pember,  35  Vt.  183 ;  McCrillis  v.  Carlton,  37  Vt.  139 ;  Ham- 
mond  v.  Buckmaster,  22  Vt.  375 ;  Brown  v.  Fair  Haven  and 
West  Haven,  47  Vt.  386 ;  Hogle  v.  Clark,  46  Vt.  418. 
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Dickey  ^  Blodgett^  for  the  plaintiff,  cited  Gen.  Sts.  c.  15,  ss. 
84,  85 ;  Downer  v.  Smith,  32  Vt.  1 ;  Hoadley  v.  Hmue,  32  Vt. 
179 ;  Harrington  v.  Lee,  33  Vt.  249  ;  Mallory  v.  Leaeh,  35  Vt. 
156  ;  Powell  v.  Woodworth,  46  Vt.  378  ;  Clay  v.  Wright,  44  Vt. 
538 ;  Cahot  v.  BriU,  36  Vt.  349  ;  Burton  v.  Inhabitants  of  Nor- 
wich, 84  Vt.  345 ;  Davis  v.  Smith,  43  Vt.  269  ;  2  Kent.  Com.  616. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  action  is  general  assumpsit  to  recover  for 
services  and  expenditures  as  an  officer  in  different  capacities,  oF 
the  defendant  town.  Pleas,  the  general  issue,  and  set-off  in  the 
general  counts. 

Certain  of  the  items  had  not  been  presented  to  the  town  audi- 
tors, and  for  this  reason  the  defendant  insisted  there  could'  be  no 
recovery,  as  there  had  been  no  vote  of  the  town  to  pay  such  items. 
The  court  overruled  the  objection  and  allowed  the  plaintiff  to 
prove  and  recover  for  such  items. 

The  duty  is  cast  upon  auditors  by  ss.  84,  85,  c.  15  of  the  Gen. 
Sts.,  to  examine  and  adjust  the  accounts  of  the  treasurer  and  all 
other  town  officers  previous  to  the  annual  meeting  in  each  year. 
But  there  are  no  words  making  it  a  duty  of  the  claimant  to  pre- 
sent his  claim,  nor  a  condition  precedent  to  his  right  to  recover. 
And  we  do  not  think  that  the  omission  to  present  his  account  to 
the  auditors  bars  the  plaintiff's  right  of  recovery,  if  his  claim  was 
otherwise  well  founded  and  just.  The  85th  section  forbids  tlie 
allowance  of  any  claim  of  any  town  officer  for  personal  services, 
*'  except  when  compensation  for  such  services  is  fixed  by  law,  or 
by  vote  of  the  town."  The  court  allowed  the  plaintiff  to  pro- 
ceed and  prove  the  several  items  of  his  claim,  and  to  this  the  de- 
fendant excepted.  The  nature  and  extent  of  the  proof  was  satis- 
factory to  the  jury,  and  to  this  no  exception  was  taken.  For 
aught  that  appears,  the  town  may  have,  many  years  before,  fixed 
by  Vote  the  per  diem  stipend  of  officers  of  the  town  in  its  service, 
or  there  may  have  been  a  practice  and  usage  of  so  long  standing, 
and  so  uniform,  as  to  bind  the  town  to  pay  the  accustomed  com- 
pensation to  its  officers,  until  some  notice  to  the  contrary  had  been 
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given.    Upon  the  record,  we  are  to  presume  that  the  proof  was 
legal  in  its  character,  and  satisfactory  in  its  measure. 

While  plaintiff  was  town  agent  for  prosecuting  and  defending 
suits  in  1868,  the  wife  of  Joseph  Gilcrease  was  injured  while 
travelling  on  the  highway  in  the  defendant  lown,  and  sued  the 
said  town  for  damages  occasioned  thereby.  The  town  claimed, 
and  so  notified  the  plaintiff,  that  said  injury  was  occasioned  by 
obstructions  placed  in  the  highway  by  the  plaintiff  or  his'  servants, 
and  that  if  recovery  was  had  against  the  town  in  said  suit,  the 
plaintiff  was  liable  to  reimburse  the  town. 

While  plaintiff  was  such  agent,  he  purchased  of  Gilcrease  one 
half  interest  in  said  claim  against  the  defendant  town.  Gilcrease 
brought  his  suit  against  the  defendant  to  recover  said  damages,  at 
the  December  Term  of  Lamoille  County  Court,  1868,  and  the 
same  was  continued  to  the  May  Term,  1869.  Plaintiff's  term  of 
office  expired  in  March,  1869,  and  -another  was  elected  in  his 
place.  On  the  26th  of  April,  1869,  the  plaintiff  procured  the 
written  consent  of  Gilcrease  to  settle  and  discharge  said  suit  for 
$300 ;  and  on  the  29th  of  the  same  April,  plaintiff  negotiated 
a  written  agreement  with  the  selectmen  of  the  town,  to  pay  him 
$600,  and  discharge  him  from  all  liability  to  the  town  for  the 
claim  of  Gilcrease,  if  he  would  procure  within  one  week  a  full 
discharge  from  Gilcrease  of  his  claim  against  the  town.  On  the 
30th  of  April,  the  plaintiff  procured  a  written  discharge  from 
Gilcrease  of  his  claim  and  suit  against  the  town,  and  paid  him  there- 
for $300,  and  no  more.  The  town  subsequently  paid  the  plaintiff 
said  $600. 

The  plaintiff  did  not  communicate  to  the  agents  wf  the  town 
who  made  said  contract,  the  fact  that  he  had  the  written  agree- 
ment  of  Gilcrease  to  settle  his  claim  against  the  town  for  $300  ; 
nor  that  he  had,  while  town  agent,  purchased  one  half  of  Gil- 
crease's  claim  against  the  town.  The  jury  have  found  by  special 
verdict,  that  if  the  defendant  has  the  right  to  adopt  the  plaintiff's 
purchase  of  one  half  of  Gilcrease's  claim  against  the  town,  the 
plaintiff  has,  or  ought  by  the  exercise  of  ordinary  care  and  dili- 
gence to  have,  in  his  hands,  $100,  received  from  defendant  in  the 
settlement  of  said  Gilcrease's  suit. 
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I.  One  of  the  defendant's  counsel  insisted  that  defendant 
should  recover  on  the  plea  in  offset  $300,  the  excess  of  the  $600 
above  the  sura  paid  Gilcrease  by  the  plaintiff  in  settlement  of  his 
interest  in  the  claim  against  the  town  ;  which  the  court  overruled. 

The  defendant  did  not  become  aware  of  the  plaintiff's  relation 
to  Gilcrease,  and  of  his  interest  in  said  suit  and  claim  against 
said  town,  until  the  spring  of  1871.  The  town  has  never  at- 
tempted to  rescind  the  settlement  and  release  of  said  claim,  nor 
given  notice  to  the  plaintiff  that  it  relinquished  all  advantage 
gained  thereby.  And  for  aught  that  appears,  the  town  now  insists 
upon  the  conclusiveness  of  said  release. 

If  it  were  conceded  that  the  town  might  have  recovered  dama- 
ges, and  in  an  action  of  general  assumpsit,  for  the  fraud  of  the 
plaintiff  which  induced  that  settlement,  we  think  the  long  acqui- 
escence of  the  town  after  the  facts  became  known,  without  notice 
or  complaint,  should  be  held  as  an  adoption  and  ratification  of  the 
contract,  and  preclude  a  recovery  of  the  consideration,  or  any 
part  of  it,  paid  for  such  discharge. 

II.  The  jury  have  found  that  if  the  defendant  has  the  right  to 
adopt  and  have  the  benefit  of  the  purchase  by  the  plaintiff  of  one 
half  the  claim  of  Gilcrease  against  the  town,  then  the  plaintiff  has 
in  his  hands,  or  should  have  by  the  use  of  due  care  and  diligence 
in  the  adjustment  of  such  claim  against  the  town,  one  hundred 
dollars.  This  sum  was  excluded  in  the  judgment  below,  for 
which  error  is  assigned. 

The  plaintiff  was  the  law  agent  of  the  town  when  the  injury 
occurred,  and  had  notice  from  the  town  that  it  claimed  that  he 
was  liable  over  to  the  town  in  case  recovery  should  be  had  by 
Gilcrease.  The  suit  instituted  by  Gilcrease  was  continued  under 
the  rules  of  court,  and  before  it  could  come  on  for  trial  in  due 
course,  the  plaintiff  was  supplanted  by  a  new  town  agent.  It  is 
not  claimed  that  in  what  the  plaintiff  had  to  do  with  the  manage- 
ment of  the  suit,  the  town  received  any  detriment ;  and,  ordina- 
rily, the  plaintiff  might  do  any  act  to  guard  his  own  interest,  if 
without  prejudice  to  the  rights  and  interest  of  the  town.  It  is 
not  obvious  that  the  purchase  by  the  plaintiff  of  one  half  interest 
24 
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in  the  claim  of  Gilcrcase,  did  work  any  actual  detriment  to  the 
town.  But  we  do  not  understand  that  the  rule  of  law  invoked  in 
this  case,  is  founded  in  the  principle  of  redresses  for  actual  wrong 
and  injury ;  it  is  founded  rather  in  that  public  policy  and  public 
interest  that  would  insure  fidelity  in  all  fiduciary  relations.  And 
courts  will  not  permit  the  agent  to  make  private  or  personal  gain 
with  funds  or  matters  of  business  entrusted  to  his  care.  What- 
ever he  does  in  the  matter  of  his  agency,  he  does  for  his  princi- 
pal ;  and  whatever  gain  he  may  make  to  himself,  the  court  will 
force  upon  his  conscience  a  trust,  however  anxious  he  may  be  to 
repel  it,  and  require  him  to  account,  if  the  principal  so  elects. 
The  plaintiff,  by  the  purchase  of  one  half  of  Gilcrease's  claim 
against  the  town,  obtained  the  power  and  right  to  discharge  the 
claim  to  that  extent ;  and  this,  while  he  was  the  agent  of  the 
town,  and  charged  with  the  special  duty  to  defend  and  protect  the 
town  against  that  claim.  And  although  the  contract  of  par- 
chase,  as  between  plaintiff  and  Gilcrease,  was  lawful  and  right, 
and  such  as  plaintiff  might  lawfully  make,  to  protect  his  own  in- 
terests, yet  his  principal,  the  town,  has  the  right  to  adopt  and 
take  the  benefit  of  his  contract  of  purchase.  And  as  the  plaintiff 
withheld  from  the  officers  of  the  town,  knowledge  that  he  pur- 
chased one  half  of  this  claim  while  the  agent  of  the  town  to  de- 
fend against  it,  and  the  town  paid  him  $600  to  settle  the  whole 
claim,  in  entire  ignorance  of  that  fact,  we  think  the  plaintiff  holds 
the  excess  of  the  $300,  after  reimbursing  him  for  actual  trouble 
and  expense  in  purchasing  one  half  of  said  claim  to  the  use  of 
the  town.  And  we  see  no  good  reason  why  it  may  not  be  recov- 
ered upon  the  general  counts  in  defendant's  plea  in  offset. 

The  result  is,  that  the  judgment  of  the  County  Court  is  re- 
versed,, and  judgment  for  the  plaintiff  for  the  sum  found  due  by 
that  court,  less  the  $100  found  due  defendant  by  the  si)ecial  ver- 
dict of  the  jury. 
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PURPLE     AND     BURROWS,     Administbators    of    EZRA    (). 
PURPLE'S  ESTATE,  t?.  WHITHED  and  Trustee.* 

Administrator.     Capacity/  to  Sue, 

A  piomiiwory  note,  payable  geDerally,  was  executed  by  a  resident  of  this  state.  The 
pa^ee  died  iu  Massachusetts,  where  plaintiffs  were  appointed  administrators  of  his 
estate.  At  the  time  of  the  i>ayee's  death,  and  of  the  commencement  of  this  suit, 
the  maker  resided  in  Connecticut,  but  resided  in  Massachnsetts  at  the  time  of  trial. 
In  a  suit  on  the  note  in  this  state,  summoning  a  trustee  resident  here,  it  was  ^eldf  that 
plaintiffs  could  malntiiin  the  suit  an  ndministmtors  by  virtue  of  their  appointment 
in  Massachusetts. 

Gkneral  Assumpsit.  Pleas,  the  general  issue  and  set-off. 
Trial  by  jury,  September  Term,  1875,  Windham  County,  Ross, 
J.,  presiding. 

The  plaintiffs  sought  to  recover  the.amount  due  on  a  promissory 
note  by  which  the  defendant  promised  to  pay  the  intestate  or  his 
order,  one  hundred  and  ninety  dollars  on  demand,  with  interest. 
It  was  conceded  that  at  the  time  the  note  mois  executed,  the  defend- 
ant was  a  resident  of  this  state;  that  at  fhe  time  of  the  death  of 
the  intestate,  and  of  the  bringing  of  this  suit,  the  defendant  was  a 
resident  of  Connecticut,  and  afterwards  removed  to  Massachusetts, 
where  he  resided  at  the  time  of  trial ;  that  at  the  time  this  suit 
was  brought,  and  at  the  time  of  trial,  the  trustee  was  a  resident 
of  this  state,  and  that  plaintiffs  were  residents  of  Massachusetts ; 
and  that  in*  Massachusetts,  where  the  intestate  resided  at  the  time 
of  his  death,  and  there  only,  the  plaintiffs  had  been  duly  ap- 
pointed administrators  of  the  intestate's  estate. 

The  defendant  insisted  that  as  the  plaintiffs  had  not  been  ap- 
pointed administrators  in  this  state,  they  could  not  maintain  the 
action,  and  that  the  court  should  direct  a  verdict  for  the  defend- 
ant ;  but  the  plaintiffs  claimed  that  at  that  stage  of  the  proceed- 
ings, and  under  the  pleadings,  the  defendant  could  not  take  ad- 
vantage of  the  character  in  which  the   plaintiffs  sued ;  but  the 
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court  held  otherwise,  and  directed  a  verdict  for  the  defendant ; 
to  which  the  plaintiffs  excepted. 

A.  Stoddard  (^George  Howe  with  him),  for  the  plaintiffs,  cited 
upon  the  point  decided,  Vaughan^  admr,  v.  Barrett^  5  Vt.  333 ; 
Admr.  of  Bullock  v.  RogerSy  16  Vt.  294  ;  Abbott,  admr,  v.  Ooburn 
(wd  Wife^  28  Vt.  663  ;  Stevens  v.  Gaglord,  11  Mass.  255  ;  ShultH 
V.  Pulver,  3  Paige,  182  ;  2  Kent  Com.  -432;  Story  Confl.  Laws, 
s.  515  et  seq. ;  MeCullough  v.  Young^  1  Binn.  63 ;  s.  c.  4  Dall. 
273. 

Davenport  ^  Eddy,  for  the  defendant,  cited  Lee  v.  Havens, 
Brayt.  93  ;  Vaughan,  admr.  v.  Barrett,  5  Vt.  333  ;  Admr,  of  Bui- 
lock  V.  Rogers,  16  Vt.  294 ;  Goodwin  v.  Jones,  3  Mass.  514 ;  Ste- 
vens  V.  Q-aylord,  11  Mass.  256,  263  ;  Langdon  et  al,  admr.  v.  Po^ 
ff/-,  lb.  313  ;  Thompson  y.  Wilson,  2  ^.R.  291;  Armstrong  v. Lear, 
12  Wheat.  169  ;  Kerr  v.  Moore,  9  lb.  605  ;  Dix^nCs  Exr,  v.  Ram- 
Hi'if,  3  Cranch,  319  ;  Fenwick  v.  Sears,  I  lb.  259  ;  Story  Confl. 
Laws,  s.  513. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Suits  may  be  brought  by  and  against  parties  re- 
siding without  the  state,  as  well  as  by  and  against  parties  resid- 
ing within  it,  provided  process  be  so  served  as  to  render  defend- 
ants amenable  to  the  jurisdiction  of  our  courts. 

The  hcus  of  the  residence  of  the  plaintiffs  in  this  case  does  not 
disenable  them  to  sue.  If  they  were  the  creditoi*s  in  the  indebt- 
edness of  the  defendant,  there  would  be  no  pretence  of  question 
as  to  their  capacity  to  maintain  the  suit.  The  objection  now 
made  in  this  regard  is  on  the  ground  of  the  representative  char- 
acter in  which  the  plaintiffs  sue.  If  their  intestate  was  living, 
and  had  brought  the  suit,  their  would  be  no  ground  for  objection. 
Why  may  not  his  administrators  sue,  as  well  as  himself  if  living? 
In  all  the  cases  cited,  and  in  all  the  books  referred  to,  the 
ground  on  which  administrators  have  been  held  incapable  of 
maintaining  a  suit  in  a  foreign  jurisdiction  is,  that  the  subject- 
matter  of  the  suit  was  the  subject  of  local  administration  within 
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such  foreign  jurisdiction — was  something  which  the  creditors  of  the 
deceased  residing  within  such  foreign  jurisdiction  were,  under 
the  local  laws,  entitled  to  have  administration  at  their  homes  for 
their  benefit,  as  against  being  obliged  to  go  into  the  jurisdiction 
of  principal  administration  to  enforce  and  get  satisfaction  of  their 
claims.  There  is  neither  occasion  nor  reason  for  question- 
ing the  propriety  or  soundness  of  the  established  law  in  this 
respect.  But  the  case  in  hand  does  not  stand  upon  nor  in- 
Yolve  the  ground  of  fact  upon  which  the  established  rule  has  come 
to  be  established,  and  which  has  constituted  the  subject-matter 
of  its  administration.  This  suit  is  not  brought  to  recover  any- 
thing, or  to  recover  for  anything,  of  which  any  probate  court  in 
Vermont  could  take  cojpizance,  or  exercise  any  function.  Th 
debt  was  not  due  or  payable  in  Vermont,  but  in  Massachusetts, 
where  the  intestate  lived  and  died.  The  debt  passed  by  force  of 
law  to  the  administrators,  with  all  the  rights,  for  purposes  of  col- 
lection, that  the  intestate  had.  The  only  occasion  or  purpose 
they  had  for  coming  into  Vermont  to  bring  a  suit,  was  that  they 
found  a  credit  here  in  favor  of  their  Massachusetts  debtor  that 
might  be  reached  by  our  trustee  process.  That  credit  is  not  the( 
subject  of  administration  in  Vermont  nor  anywhere  else.  The/ 
plaintiff  in  the  trustee  suit,  gets  no  title  to  it  till  final  judgment 
in  his  favor  in  such  trustee  suit.  If  the  foreign  debtor  of  the  in- 
testate had  had  attachable  tangible  property  in  Vermont,  •that 
would  not  constitute  bona  notabilia  nor  bona  of  any  kind  of  the 
intestate's  estate,  and  even  by  attachment  and  levy  of  execution, 
that  estate  would  get  no  title  to  the  personal  property  attached, 
but  only  to  the  money  realized  on  the  sale,  and  that  resolved  into 
a  claim  against  the  ofiicer  realizing  the  money. 

In  case  the  suit  had  been  brought  against  the  foreign  debtor, 
and  personal  service  had  been  made  upon  him  as  he  was  casually  \ 
within  the  state,  but  no  property  attached,  what  right  or  interest 
in  the  debt  sued  for  would  be  the  subject  of  administration  in 
Vermont.  Suppose  such  debtor  had  been  in  the  act  of  absconding 
from  Massachusetts  through  Vermont,  and  it  became  important  to 
hold  him  amenable  to  a  judgment  before  he  should  get  beyond 
the  reach  of  process  in  Vermont,  is  there  any  ground  in  reason 
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why  the  administrators  in  Massachusetts  should  be  obliged  to  see 
the  debtor  have  free  course  beyond  their  reach  by  reason  of  nec- 
essary delay  in  getting  an  administrator  appointed  in  Vermont, 
whose  only  official  function  would  be  to  bring  an  authentic  suit 
on  a  claim  with  which  our  probate  courts  have  nothing  to  do  ? 

But  tests  of  the  principle  and  reason  of  the  rule  need  not  be 
multiplied.  The  principle  and  reason  are  implied  and  indicated 
in  the  closing  sentence  quoted  in  defendant's  brief  from  2  Redf. 
Wills,  18  (Vol.  3  of  last  ed.  p.  25)  :  "  For  in  every  state  where 
there  is  personal  or  real  estate  and  debts  owing,  a  right  attaches 
for  a  distinct  administration."  But  in  case  there  be  no  such  es- 
tate, nor  debts  owing  in  a  given  3tate,  to  what  could  that  right  of 
f  a  distinct  administration  attach  ?  It  is  not  without  interest,  in 
view  of  that  quotation,  to  notice  that  in  the  paragraph  next  pre- 
ceding, it  is  said  :  '^  When  the  title  to  property  in  possession,  and 
.even  of  choses  in  action  of  a  negotiable  character,  becomes  perfected 
under  the  administration  in  one  state  or  country,  any  action  requi- 
site to  vindicate  and  enforce  such  title  in  any  foreign  state,  may 
be  maintained  without  recourse  to  any  local  administration." 
"  But  beyond  these  and  similar  exceptional  cases,  the  power  and 
authority  of  an  executor  or  administrator  is  limited  to  the  state 
or  country  where  it  is  granted."  All  which  marks  the  true  dis- 
tinction, and  promulgates  the  true  doctrine,  involved  in  the 
subject. 

The  argument  Reduced  from  the  cases  in  which  it  has  been  held 
that  a  foreign  administrator  could  not  make  a  valid  indorsement 
of  a  note  owing  by  a  debtor  residing  in  this  state,  is  one  side  of 
the  present  case,  and  for  the  reason  already  indicated,  namely — 
such  debt  would  be  the  subject  of  administration  hero,  in  behalf 
of  the  creditors  residing  here  ;  and  as  the  collection  of  it  would 
require  the  interposition  of  our  courts  in  behalf  of  the  indorsee, 
the  validity  of  that  indorsement  for  such  a  purpose  would  be  sub- 
ject to  inquiry  and  judgment,  in  view  of  the  policy  and  rules  of 
law  in  that  regard. 

In  the  light  of  what  has  thus  been  said,  our  statute  itself 
seems  to  conclude  all  question  on  the  subject.  Gen.  Sts.  c.  51,  s. 
2,  provides  for  letters  of  administration  in  only  two  classes  of 
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cases:  1st,  when  the  intestate  shall  die  being  an  inhabitant  of 
this  state  ;  2d,  when  the  deceased  person  shall,  at  the  time  of  his 
decease,  reside  in  any  other  state  or  country,  leivivg  estate  to  be 
administered  in  this  state. 

The  intestate  in  this  case  left  no  estate  in  this  state  to  be  admin- 
istered that  had  an-y  relation  to  the  subject-matter  of  this  suit. 
As  said  in  defendant's  brief,  "  the  defence  developed  upon  the 
trial  in  the  court  below  goes  to  the  right  of  jilaintiffs  to  recover 
at  all,"  and  it  was  made  under  the  general  issue.  We  have  no 
occasion  to  disturb  the  technicalities  of  pleading  in  this  case,  for 
in  oar  view  an  ample  plea  in  abatement  would  not  have  dislodged 
the  plaintiffs  on  the  score  of  lack  of  capacity  to  sue. 

Judgment  reversed,  and  judgment  for  plaintiffs  for  the  amount 
of  the  note,  with  costs,  and  against  the  trustee  for  the  full  amount 
of  said  judgment  upon  the  report,  which  is  made  part  of  the  case 
by  the  bill  of  exceptions. 

Note.— No  point  was  made  upon  the  fact  that  the  defendant  was  re- 
siding in  Connecticut  at  the  time  of  the  intestate's  death:  nor  was  there 
any  showing  in  the  court  below  as  to  the  law  of  Connecticut  applicable 
to  that  fact — J.  B. 


RANNEY  w.  TOWN  OF  SHEFFIELD. 
Sufficiency  of  Notice  of  Injury  upon  Highway, 

The  notice  of  injury  upon  a  highway  was,  that  plaiutifT  claimed  damage  of  tlie 
town  for  injuries  to  himself  and  his  team,  on  Octoher  la,  1873,  "at  a  certain 
bridge"  on  the  highway  in  question,  "located  between  William  Mitchell's  and 
Hugh  Mitchell's."  The  houses  of  tlie  Mitchells  were  about  one  hundred  rodii 
apart,  and  there  were  two  bridges  between  them,  about  twenty  rods  apart.  The 
bridge  on  which  the  injury  was  received  was  a  log-*nd-pole  bridge,  and  the  other, 
and  larger,  a  plank  bridge.  Plaintiff  had  been  accustomed  to  pass  over  the  rond 
frequeDtly  — knew  it  well,  and  knew  the  facts  above  stated  in  regard  to  the  two 
bridges,  fle/d,  that  the  notice  sufficiently  designated  the  place  wlwre  the  injury 
was  received. 
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Case  for  injury  upon  a  highway.  Plea,  the  general  issue, 
and  trial  by  jury,  June  Term,  1876,  Caledonia  County,  Ross,  J., 
presiding. 

The  plaintiff  seasonably  notified  the  selectmen  that  on  Octol>er 
13,  1873,  as  he  was  travelling  with  horse  and  wagon  over  the 
highway  in  Sheffield  leading  from  his  house  to  John  Page's,  his 
horse  broke  through  '^a  certain  bridge"  in  said  highway,  ^4ocated 
between  William  Mitchell's  and  Hugh  Mitchell's,"  injuring  the 
plaintiff  and  his  horse  and  breaking  his  carriage.  It  appeared 
that  the  houses  of  the  Mitchells  were  from  ninety  to  a  hundred  rods 
apart ;  that  there  were  two  bridges  between  them,  one  a  log-and- 
pole  bridge,  and  the  other  a  larger  bridge  of  plank  ;  and  that  the 
injury  in  question  was  received  at  the  former  of  the  two  bridges. 
It  further  appeared  that  the  plaintiff  was  accustomed  to  pass  over 
the  highway  in  question  frequently ;  that  he  knew  it  well,  and 
knew  that  there  were  two  bridges  between  said  houses ;  and  that 
he  had  previously  lost  another  horse  at  the  larger  bridge.  On 
the  foregoing  facts,  the  court  held  the  notice  sufficient ;  to  which 
the  defendant  excepted.  During  the  trial,  but  after  that  ruling 
of  the  court,  it  appeared  that  the  highway  surveyor,  having  heard 
of  the  accident,  found  the  bridge  where  the  injury  was  received, 
on  the  next  day  after  the  accident,  and  removed  the  covering  of 
poles,  and  put  on  plank. 

Dickey  ^  Bhdgett  (  0.  T.  Brown  with  them),  for  the  defendant, 
cited  Law  v.  Fairfield^  46  Vt.  425  ;  Underhill  v.  Washington^  46 
Vt.  767  ;  Bahcoek  et  ux,  v.  Guilford,  47  Vt.  519 ;  R^ed  v.  Calais, 
48  Vt.  7. 

Belden  ^  Ide  (^William  W,  Orout  with  them),  for  the  plain- 
tiff, cited  Ross,  J.,  in  Law  v.  Fairfield,  46  Vt.  425  ;  Bahcoek  et 
ux.  V.  ChiUfordj  47  Vt.  519. 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  The  cases  heretofore  decided  upon  this  statute, 
all  seem  to  be  reconcilable  with  each  other,  and  with  the  decision 
of  the  County  Court  in  this  one.     Law  v.  Fairfield,  46  Vt.  425, 
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and  Babeoek  ^  Wife  v.  Guilford^  were  both  cases  where,  as  they 
were  presented,  the  notices  merely  pointed  out  long  lines  of  road 
without  specifying  any  places  in  the  lines  as  the  places  of  injury. 
The  notices  in  those  cases  were  insufficient  because  they  did  n  »t 
point  out  any  place  as  the  place  of  the  injuries  withiu  the  mean- 
ihg  of  the  statute.     In  Meed  v.  Calais^  48  Yt.  7,  and  Purriug- 
tan  V.   Warren^  Washington  County,  August  Term,  1876,*  the 
uotices  were  not  good  because  the  places  of  the  injuries  that  tite 
plaintiffs  claioied  on  trial  to  recover  for,  were  not  the  places  speci- 
fied in  the  notices.     In  the  former  case,  the  place  was  named  in 
the  notice  as  being  near  the  residence  of  Franklin  Rideout ;  but 
on  the  trial,  the  place  shown  by  the  evidence  was  not  near  his 
residence,  but  was  near  several  other  prominent  objects.     In  the 
latter  case,  the  place  was  specified  in  the  notice  as  being  near  the 
widow  Ira  Grandey's  dwelling-house,  easterly  on  the  road  from 
said  widow  Grandey's  house.     The  injury  proved  on  trial  was,  nut 
on  that  road,  but  on  another  road  near  by.     In  WUley  v.  Berlin^ 
Washington  County,  August  Term,  1874,  the  notice  specified  the 
road,  and  then  the  place  of  injury  on  the  road,  as  being  below 
Albert  Warren's  in  the  town  of  Berlin.     The  proof  on  the  trial 
showed  the  place  of  injury  to  be  on  that  road  below  Albert  War- 
ren's in  Berlin,  as  specified  in  the  notice,  so  there  was  no  variance 
between  the  notice  and  the  proof;  and  it  also  showed  that  there 
was  considerable  space  of  road  below  Warren's  in  Berlin  that 
would  be  included  in  the  place  named  in  the  notice,  and  that 
there  were  several  other  objects  as  prominent  as  Warren's,  nearer 
than  his  place  to  the  point  of  injury,  so  that  the  plaintiff  could 
have  been  more  specific  than  he  was.     Still,  the  space  of  rond 
covered  by  the  notice  was  not  so  great,  nor  was  the  fact  that  the' 
plaintiff  could  have  been  more  specific  so  controlling,  that  the 
County  Court  erred  in  law,  in  holding  the  notice  sufficient.     In 
this  case  the  notice  specifies  the  road  and  the"  place  of  injury  on 
it  as  being  at  a  certain  bridge  between  William  Mitchell's  and 
Hugh  Mitchell's.     The   proof  on  trial  shows  the  injury  to  havo 
been  on  that  road  at  a  bridge  between  William  Mitchell's  and 
Hugh  Mitchell's.     So  there  is  no  variance  between  the  notice  and 
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the  proof.  But  when  the  proof  is  all  in,  it  shows  that  there  were 
two  bridges  on  that  road  between  William  Mitchell's  and  Hugh 
MitcheU's,  either  of  which  would  answer  the  specification  in  tlie 
notice  ;  and  that  the  plaintiff  could  have  been  more  definite  in  his 
notice  specifying  which  bridge.  Still,  the  County  Court  held  the 
notice  sufficient.  There  is  no  claim  made  that  there  was  any  error 
in  not  submitting  the  question  to  the  jury,  with  instructions;  so  the 
only  question  submitted  to  be  decided  here  is,  whether  there  was 
error  in  law  in  the  finding  and  holding  by  the  County  Court  upon 
the  proof  that  the  notice  was  sufficient.  If  the  space  covered  by 
the  notice  should  be  said  to  be  the  two  bridges  and  the  whole 
twenty  rods  between  them,  it  would  not  be  a  long  line  of  road, 
merely,  as  those  were  in  Law  v.  Fairfield  s,ud  Babcock  ^  Wife  v. 
Guilford,  and  would  be  considerably  less  in  extent  and  more 
definite  than  that  in  Willey  v.  Berlin.  But  the  notice  cannot  l)e  just- 
ly said  to  cover  the  whole  twenty  rods  and  the  bridges,  for  it  ex- 
cludes all  but  the  bridges.  This  space  covering  the  two  bridges 
cannot  be  held  to  be  so  great  or  so  indefinite  as  to  make  the 
decision  of  the  County  Court  upon  it  erroneous  in  law,  without 
overruling  the  decision  in  Willey  v.  Berlin ;  and  it  may  be  held 
definite  enough  to  warrant  the  decision  of  the  County  Court,  with 
out  conflicting  with  the  decision  in  any  other  case.  These  con- 
siderations cover  the  greater  part  of  the  efiect  of  the  fact  that 
the  plaintiff  had  information  that  would  enable  liim  to  specify  the 
place  more  definitely  than  he  did.  There  could  hardly  be  a  speci- 
fication so  definite  that  it  could  not  be  made  more  so  in  some 
respects.  The  party  should  go  in  definiteness,  in  this  respect,  as 
far  as  he  can  to  a  reasonable  degree.  This  is  all  that  is  required 
by  the  decision  in  Reed  v.  Calais,  What  is  a  reasonable  degree, 
must  rest  somewhat  with  the  tribunal  that  decides  questions  of 
fact ;  and  to  that  extent,  the  decisions  are  not  revisable  on  error. 
So  far  as  the  question  is  one  of  fact,  the  County  Court  has  held 
the  notice  sufficient.  That  the  notice  is  not  insufficient,  as  mat- 
ter of  law,  merely  because  the  plaintiff  could  have  been  more 
definite,  appears  also  from  the  decision  in  Willey  v.  Berlin.  Prom 
these  considerations  it  appears  that  there  was  no  error  in  the  de- 
cision of  any  question  of  law  by  the  County  Court  in  any  respect 
complained  of.  Judgment  affirmed. 
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8HACKETT  v.  SHACKETT. 
Divorce.      Practice. 

Procedure  in  divorce  cases  in  this  state,  has  not  been  regarded  as  subject  to  and  ruled 
by  the  law,  forms,  and  rules  of  pleading  that  prevail  and  rule  in  common  law  cases. 
It  has  l)eeu  practiced  and  supposed  that  anything  that  would  disentitle  the  applicant 
for  divorce  to  have  it  j^rauted,  might  be  alleged  and  shown  on  hearing,  without  re- 
gard to  any  imrticnlaf  formality  of  allegation. 

To  petition  for  divorce  for  refusal  to  supiK)rt,  adultery,  and  intolerable  severity,  it  was 
pleaded  by  way  of  estoppel,  that  upcm  a  former  petition  by  the  petitioner,  she  was 
adjudged  guilty  of  adultery  that  had  not  been  condoned.  Held,  on  demurrer,  that 
the  adultery  alleged  in  the  plea  was  a  bar  to  a  divorce  for  any  of  the  causes  set  forth 
in  the  petition,  and  that  the  plea  was  sufficient,  and  needed  not  to  allege  that  there 
was  no  condonation  by  the  .petitionee  after  the  adjudication  pleaded. 

Petition  for  Divorce  for  the  causes  of  refusal  to  support,  adul- 
tery, and  intolerable  severity,  alleged  to  have  happened  on  the 
first  day  of  September,  1872,  and  on  divers  days  and  times  there- 
after. 

The  third  plea  alleged^  that  at  the  June  Term,  1872,  of  Addi- 
son County  Court,  the  petitioner  brought  a  petition  for  divorce 
against  the  petitionee,  and  that  on  issue  joined  thereon  it  was 
found  and  adjudged  that  the  petitioner  was  guilty  of  adultery 
with  one  Hammond  in  1865  and  1866  ;  that  said  adultery  had  not 
been  condoned  by  the  petitionee  ;  and  that  said  petition  ought  to 
be  dismissed,  as  appeared  of  record,  and  concluded  with  a  prayer 
for  judgment  if  the  petitioner  ought  to  be  admitted  or  received, 
against  the  said  record,  to  plead  the  matters  and  things  in  the 
said  petition  in  this  cause  contained.  To  this  plea  the  petitioner 
demurred.  The  court,  at  the  December  Term,  1875,  Addison 
County,  PiERPOiNT,  C.  J.,  presiding,  overruled  the  demurrer,  jpro 
forma^  adjudged  the  plea  sufficient,  and  dismissed  the  petition  ; 
to  which  the  petitioner  excepted. 

Henry  Ballard  (^Seneca  Haselton  with  him),  for  the  petitioner, 
cited  Dorset  v.  Manchester^  3  Vt.  390  ;  Oray  v.  Pingry^  19  Vt. 
419 ;  EUxin  v.  Blain^  45  Vt.  538  ;    Williamson  v.   Williamson^  1 
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Johns.  Ch.  488  ;  1  Chit.  PI.  234  ;  Steph.  PL  316  ;  2  Greenl.  Ev. 
52  ;  2  Kent  Com.  95,  96  ;  2  Bishop  Mar.  &  Div.  78  et  seq. 

Stewart  ^  Eldridge  QJE,  R.  Hard  with  them),  for  the  peti- 
tionee, cited  Grovin  v.  Hancock^  6  T.  R.  603  ;  Smith  v.  Smithy  4 
Paige,  432  ;  2  Greenl.  Ev.  s.  52 ;  2  Bishop  Mar.  &  Div.  s.  75  et 
seq. ;  Bigelow  Estop.  43,  45,  168. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  plea  demurred  to  is  in  the  form  of  a  techni- 
cal plea  in  estoppel.  It  is  claimed  that  it  is*  defective  as  such, 
because  it  does  not  aver  that  the  adultery  established  by  the  re- 
cord had  not  been  condoned  after  that  adjudication.  Procedure 
in  divorce  cases  in  Vermont,  has  not  been  regarded  as  subject 
to  iind  ruled  by  the  law,  and  forms,  and  rules  of  pleading  that 
prevail  and  rule  in  common  law  causes.  It  has  been  practiced  and 
supposed  th^t  anything  that  would  disentitle  the  applicant  for 
divorce  to  have  it  granted,  might  be  alleged  and  shown  on  the 
hearing,  without  regard  to  any  particular  formality  of  allegation. 
Unless,  in  some  effectual  way,  the  substance  of  the  intended  de- 
fense should  have  seasonably  been  made  known,  to  enable  the 
other  party  to  prepare  against  it,  the  courts  have  seen  to  it,  by 
proper  orders,  that  such  other  party  should  not  suffer  undue  prej- 
udice or  embarrassment. 

We  do  not  think  it  warrantable  to  dispose  of  the  case  upou  the 
point  made  and  urged  under  the  demurrer. 

The  adultery  committed  in  1865-6,  had  not  been  condoned  at 
the  time  of  the  adjudication  in  1872.  That  adultery  was  effect- 
ual to  preclude  a  divorce  in  that  case.  Is  it  effectual  to  preclude 
the  petitioner  from  obtaining  a  divorce  in  this  suit  ?  There  is 
nothing  cognizable  under  the  demurrer  from  which  the  law 
would  imply  that  the  adjudicated  adultery  had  been  condoned  or 
paidoned  after  said  adjudication.  If  not  condoned,  it  would,  in 
any  event,  be  effectual  to  bar  a  divorce  for  the  cause  of  adultery 
committed  by  the  libelee,  .whether  committed  before  or  after  that 
adjudication.  Whether,  if  condoned,  its  effect,  as  matter  of  de- 
fence, would  be  thereby  abated,  is  not  needful  for  the  court  now 
to  decide. 


OCTOBER,  1876.  197 


Shackett  v.  Shackett. 


The  libel  alleges  three  statutory  causes  for  divorce  —  refusal 
to  support  —  adultery  —  intolerable  severity.  Each  is  a  distinct 
cause,  not  needing  or  deriving  help  J^rom  any  other.  Each,  by 
itself,  would  have  to  be  maintained  by  the  evidence,  in  order  that 
it  should  have  any  effect  towards  causing  divorce  to  be  granted. 
As  already  said,  the  established  adultery  of  the  wife  precludes 
her  from  divorce  for  the  cause  of  adultery. 

As  between  husband  and  wife  as  immediate  parties,  the  hus- 
band is  no  more  under  duty  to  her  to  maintain  her,  than  she 
would  be  under  duly  to  him  to  abide,  and  cohabit  with,  and  serve 
him,  if  he  was  committing  adultery. 

The  ground  mainly  relied  on  and  urged  for  the  divorce  is,  that 
for  the  cause  of  intolerable  severity,  the  adultery  committed  by 
her^is  not  a  defence.  The  husband  might  not  lawfully  beat  or 
ill  treat  his  adulterous  wife  in  any  way  that  is  regarded  by  the 
law  as  cause  for  divorce,  designated  by  "  intolerable  severity." 
If  he  should  break  the  law  in  this  resi>ect,  he  would  be  duly 
amenable  thereto.  But  whether  such  adulterous  wife  may  effect- 
ually invoke  the  courts  to  loose  h«T  from  the  obligations  and  re- 
lations resulting  from  her  matrimonial  contract,  where  she  has 
committed  a  criminal  breach  of  the  contract,  depends  on  other 
principles,  and  involves  different  considerations.  Those  princi- 
ples and  considerations  have  been  educed  from  the  books  and 
cases,  and  are  comprehensively,  and  with  careful  discriminations, 
stated  and  illustrated  in  2  Bishop  Mar.  &  Div.  ss.  76,  78,  83  to  96. 

Without  copying  or  stating,  it  suffices  to  say,  that  upon  prin- 
ciple and  authority,  adulteiy  of  the  petitioner  is  a  bar  to  her  hav- 
ing a  divorce  for  any  of  the  causes  set  forth  in  the  petition. 

Judgment  affirmed. 
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SHERMAN  V.  BLACK. 
Promissory  Note.     Principal  and  Surety, 

DefendaDt  signed  a  note  with  L.,  as  it  appeared  from  the  face  of  it,  as  a  principal 
with,  but  in  fact  as  surety  for,  him.  In  order  to  procure  it  to  be  discounted,  L. 
took  the  note  to  plaintiff,  and  asked  him  **  if  he  would  sign  it  with  him  and  defend- 
ant," and  plaintiff  signed  it,  adding  to  his  signature  the  word  9\trHy^  supposing 
from  the  manner  in  which  he  was  asked  to  sign  it,  and  from  its  appearance,  that  he 
was  signing  as  surety  for  both  L.  and  defendant,  and  regarding  them  as  principals. 
The  note  was  discounted,  and  upon  its  maturity,  L.,  having  negotiated  with  the 
bank  for  renewal,  drew  another  like  it,  procured  defendant's  signature  thereto  as 
before,  and  sent  it  to  plaintiff,  requesting  him  to  sign  and  deliver  it  to  the  bank, 
and  take  up  the  former  note,  which  he  did,  adding  to  his  signature,  as  before,  the 
word  surety.    Held,  that  plaintiff  was  surety  for,  and  not  co-surety  with,  defendant 

Assumpsit.  The  case  was  referred,  and  the  referee  reported, 
that  the  defendant  and  the  plaintiff  signed  a  ninety-day  note  for 
$1500  with  Charles  Livermore,  under  circumstances  that  are  fully 
stated  in  the  opinion;  that  Livermore  paid  $1000  on  the  note 
upon  Nts  maturity,  and  soon  afterwards  went  into  bankruptcy, 
and  that  the  plaintiff,  upon  being  pressed  by  the  bank  where  the 
note  was  discounted,  paid  the  balance  —  $506.22;  that  tlie  plain- 
tiff thereupon  demanded  of  defendant  the  sum  so  paid,  claiming 
to  have  been  surety  for  both  him  and  Livermore;  that  the 
defendant  paid  half  of  it,  but  refused  to  pay  the  remainder, 
claiming  to  have  been  a  co-surety  with  the  plaintiff;  and  that  if 
the  plaintiff  was  entitled  to  recover,  he  should  recover  $298.50 
as  of  April  13,  1875.  The  court,  at  the  April  Term,  1875, 
Windham  County,  Wheeleb,  J.,  presiding,  rendered  judgment  on 
the  report,  pro  format  for  the  defendant ;  to  which  the  plaintiff 
excepted. 

Charles  B.  Eddy^  for  the  plaintiff,  cited  Keith  v.  Goodwin^  31 
Vt.  268 ;  Adams  v.  Flanagan^  36  Vt.  400  ;  Melmes  v.  Werdehojf^ 
14  Wis.  18. 

L.  M.  Read^  for  the  defendant,  cited  1  Story  Eq.  Jur.  498 ; 
Burge  Suretyship,  885 ;  Armitage  v.  Pvlver^  37  N.  Y.  494 ;  Warner 
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V.  Morrison^  3  Allen,  566 ;  Deering  v.  Earl  of  Winchelaea^  1  Lead. 
Cas.  Eq.  100 ;  Harris  v.  Fergerson,  2  Bailey  (S.  C),  397 ;  Breck- 
enridge  v.  Taylor^  5  Dana  (Ky.),  112  ;  Whitehouse  v.  Hanson,  42 
N.  H.  9;  Norton  v.  Ca<m«,  3  Denio,  130;  McQeev.  Prouty,  9  Met. 
547  ;  Fi7«on  v.  Foot,  11  Met.  285  ;  Flint  v.  2>ay,  9  Vt.  345 ;  La- 
throp  V.  Wilson,  30  Vt.  604  ;  Keith  v.  Goodwin,  31  Vt.  268  ;  ^i- 
(im<  V.  Flanagan,  86  Vt.  400  ;  Warner  v.  PWc«,  3  Wend,  397  ; 
Fletcher  v.  (?rot;«r,  11  N.  H.  368 ;  Harris  v.  Warner,  13  Wend. 
392  ;  Cutter  v.  jFrnery,  37  N.  H.  676 ;  Tappin  v.  Broster,  1  C.  A  P. 
112;  Child  V.  ilfo«%,  8  T.  R.  610  ;  Sills  v.  Laing,  4  Campb.  81 ; 
Stokes  V.  Laing,  1  T.  R.  20. 

The  opinion  of  the  court  was  delirered  by 

Redfield,  J.  By  the  referee's  report,  it  appears  that  the  de- 
fendant signed  a  bank  note  with  Charles  Livermore,  payable  to 
the  Ashuelot  Bank,  of  Keene,  N.  H.,  for  $1500,  at  ninety  days. 
On  the  face  of  the  note,  apparently,  both  were  principals.  In 
fact  the  defendant  was  surety  for  Livermore.  The  bank  refused 
to  discount  the  note  without  the  name  of  some  responsible  citizen 
of  New  Hampshire.  Livermore  then  applied  to  the  plaintiff,  a 
resident  citizen  of  Ecene,  and  told  him  that  the  bank  had  refused 
to  discount  said  note,  and  asked  the  plaintiff  '^  if  he  would  sign 
the  note  with  him  and  Black ;"  thereupon  plaintiff  signed  the  note, 
adding  the  word  surety  to  his  signature ;  and  then  supposed  that 
he  was  signing  said  note  as  surety  for  Livermore  and  Black,  re- 
garding them  both  as  principals  in  the  note.  This  supposition 
arose  from  the  manner  he  was  asked  to  sign  the  note,  and  that, 
apparently,  on  the  face  of  the  note,  both  were  principals.  Liver- 
more negotiated  with  the  bank  for  renewal ;  and  when  the  note 
became  due,  he  procured  the  signature  of  Black  with  him,  to  a 
like  note,  and  sent  it,  with  the  money  for  the  accruing  interest,  to 
the  plaintiff,  requesting  him  to  sign  it  and  deliver  it  to  the  bank, 
and  take  up  the  former  note,  which  he  did,  adding,  as  before,  to 
his  signature  the  word  surety.  The  bank  about  a  year  before 
had  discounted  a  note  signed  only  by  Livermore  and  Black. 

From  this  statement,  it  may  be,  as  we  think,  justly  assumed 
that  the  defendant  entrusted  the  note  for  which  this  was  substi- 
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tatcd,  with  Livcrmorc  for  discount,  expecting  to  stand  as  the 
sole  surety ;  and  that,  in  fact,  plaintiff  undersigned  Livermore 
and  defendant  as  their  suretj,  not  knowing,  and  having  no  rea- 
son to  believe  that  the  defendant  stood  in  any  other  relation  than 
the  note  indicated,  a  principal  in  the  note ;  and  he  qualified  the 
contract  he  entered  into,  by  adding  to  his  signature  the  word 
surety. 

It  is  well  established,  and  all  the  authorities  concur,  that  an 
indorser  or  surety  may,  at  the  time  of  entering  into  the  contract, 
qualify  or  limit  his  liability  at  his  pleasure.  The  defendant  sent 
his  note  into  the  market,  to  raise  money  by  Livermore,  promising 
with  him,  as  joint  principal,  to  pay  the  note ;  and  as  between 
him  and  Livermore,  agreeing  to  pay  the  note  in  case  Livermore 
failed  to  do  so.  Livermore  failed  to  pay  the  whole  note ;  and 
defendant  is  now  called  upon  to  do  just  what  his  contract  re- 
quired, and  what  he  understood  it  required  when  he  put  his  note 
upon  the  market  to  raise  money  ;  his  risk  has  not  been  enhanced, 
nor  his  duties  changed. 

Testimony  aliunde  is  necessarily  admissible  to  show  the  relation 
of  the  parties  as  between  themselves  ;  and  that  testimony  shows 
in  this  case,  that  defendant  had  none  of  the  money,  and  as  be- 
tween him  and  Livermore,  was  mere  surety ;  and  the  same  evi- 
dence discloses  that  the  plaintiff  signed,  in  fact,  as  surety  for,  and 
not  as  co-surety  with,  the  defendant.  Had  the  plaintiff  attached 
to  his  signature  the  words,  "surety  for  the  above,"  or  words  of 
like  import,  it  is  not  questioned  that  he  would  not  be  liable  as  co- 
surety, to  contribute. 

In  Keith  v.  Qoodivin^  the  court,  Redpield,  C.  J.,  says : 
"  When  there  is  anything  in  the  form  of  the  contract  or  the 
nature  of  the  transaction,  to  show  that  the  subsequent  sureties 
did  not  expect  to  be  holden  as  co-sureties  for  all  the  former  sign- 
ers, they  are  entitled  to  full  indemnity  from  each  of  the  others, 
or  all  jointly ;  as,  when  the  surety  signs  expressly  as  surety  for 
all  the  above  signers ;  or  when  he  signs,  saying  he  is  willing  to 
be  responsible  for  all  of  them.  In  such  case  he  is  not  liable  to 
contribution."  In  that  case  the  defendant  Goodwin  stood  ap- 
parently a  joint  principal  on  the  note,  though  in  fact  a  surety  as 
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between  the  signers ;  and  the  court  further  says :  ^^ And  by  pre- 
senting the  note  merely,  and  asking  a  guaranty  of  the  plaintiff, 
a  virtual  representation  was  made  that  defendant  stood  as  joint 
principal.''  ''  If  he  could  be  allowed,  afterwards,  to  falsify  this 
representation  thus  held  out  on  the  face  of  the  paper,  it  might 
certainly  work  grefat  injustice  to  the  guarantor."  In  the  leading 
case  of  Olaythome  v.  Swinhum^  14  Ves.  160,  the  declarations  of 
the  defendant  at  the  time  he  signed  the  note  were  admitted,  to 
show  that  he  signed  as  surety  for  the  former  signers,  and  not  as 
co-surety  with  them. 

The  case  of  Adams  y.  Flanagan^  36  Yt.  400,  goes  still  further. 
The  plaintiff  signed  the  note  as  surety,  and  added  the  word  surety 
to  his  signature.  Afterwards,  Flanagan  signed  it  and  added  the 
word  surety  to  his  name.  The  defendants  were  permitted  to  suc- 
cessfully resist  the  claim  for  contribution  by  Adams,  who  had 
paid  the  debt,  by  showing  that  he  told  Mills,  the  principal,  at  the 
time  of  signing  the  note,  that  he  signed  the  note  as  surety  for  all, 
and  not  as  co-surety  with  them.  Flanagan,  in  this  case,  had 
distinct  knowledge  from  the  face  of  the  paper,  that  Adams  was 
surety.  Opposed  to  this  doctrine  is  the  case  of  Whitehause  v. 
Hansany  42  N.  H.  9,  and  Norton  v.  Coons^  3  Denio,  130,  and 
some  others. 

We  have  no  occasion  in  this  case,  to  approve  or  disapprove  all 
that  is  said  by  the  court  in  Keith  v.  Q-oodwin  and  Adams  v. 
Flanagan.  But  we  think  that,  as  defendant  signed  the  note  ap- 
parently as  principal,  and  authorized  Livermore  to  go  into  the 
market  with  the  note  to  raise  money,  and  to  accomplish  the  matter 
in  hand,  he  .procured  the  plaintiff  to  become  surety  for  the  two  by 
virtually  representing  to  him  that  the  signers  of  the  note  were 
both  principals.  The  fact  that  defendant  was  really  the  surety  of 
Livermore,  will  not  so  operate  as  to  make  the  plaintiff  his  co- 
surety. By  the  course  of  business,  Livermore  was  authorized  to 
do  all  that  he  has  done ;  and  the  defendant  should  be  required  to 
stand  by  it,  for  it  requires  of  him  no  more  than  he  voluntarily 
agreed  to  do.  If  it  were  otherwise  it  would  work  a  great  fraud 
upon  the  plaintiff.    This  rule  is  entirely  iu  accordance  with  the 
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adjudged  cases  and  long-settled  doctrine  in  this  state,  and  with 
fair  dealing  and  justice. 

Judgment  reversed,  and  judgment  for  plaintiff  on  the  report 
for  the  sum  therein  named,  with  interest. 


STATE  V,  BRIDGMAN. 

Indictment.    Arrest  of  Judgment.    Adultery.     Evidence.     Right 
to  Specification  of  the  Crime.     Husband  and  Wife. 

The  indictment  aiieged  that  the  respondent,  on,  &c.,  at  &c.,  then  and  there  being  a 
married  man,  and  having  a  wife  then  living,  did  carnally  know  C,  she  then  and 
there  being  a  married  woman,  and  the  wife  of  L.,  of,  &c.,  who  was  then  living,  and 
not  the  wife  of  the  respondent,  and  with  her  did  then  and  there  commit  tlie  crime  of 
adultery  by  carnally  knowing  her,  &c    Held^  good  on  motion  in  arrest 

When  the  indictment  sets  forth  the  offence  with  common-law  strictness  and  certainty, 
the  respondent  is  not,  as  matter  of  legal  right,  entitled  to  any  further  specification 
of  the  crime  for  which  he  is  tried.  Whether  specifications  shall  be  famished  or 
not,' and  if  furnished,  how  the  trial  shall  proceed  thereon,  rests,  unless  the  respond- 
ent's legal  rights  are  thereby  abridged,  wholly  in  the  discretion  of  the  court,  and  ia 
not  revisable  in  the  Supreme  Court 

Upon  an  indictment  for  adultery,  the  husband  of  the  woman  with  whom  the  act  was 
committed,  may  testify  to  circumstances  that  do  not  directly  criminate,  but  only 
tend  to  criminate,  her.  Thus,  the  prosecution  having  shown,  that  after  the  respond- 
ent had  been  seen  to  enter  the  woman's  shop,  the  husband  was  seen  to  try  unsuc- 
cessfully to  enter,  and  the  respondent,  shortly  followed  by  the  woman,  soon  after 
to  come  out,  it  was  hdd  admissible  for  the  husband  to  testify  tliat  he  had  sometimes 
tried  the  door  and  found  it  locked. 

Evidence  of  other  acts  of  improper  familiarity  and  adultery  between  the  parties  to  the 
alleged  offense,  continuing  from  before  until  after  the  offence  chaiged,  and  after 
indictment  found,  is  admissible,  although  it  proves  other  and  distinct  offenses,  to 
show  the  true  relation  of  the  parties  to  each  other, — to  show  that  the  restraints 
and  safeguards  of  common  deportment  and  conventionality,  and  of  the  natural 
modesty  that  is  presumed  to  exist,  have  been  broken  through  and  displaced  by  the 
adulterous  disposition  and  the  habits  of  adulterous  intercourse. 

Certain  witnesses  for  the  prosecution  having  testified  as  to  the  act  upon  which  the 
prosecution  had  elected  to  rely  for  a  conviction,  otherwise  than  as  they  had  informed 
the  prosecuting  attorney  they  would,  and  otherwise  than  as  they  had  on  another 
trial  involving  the  same  question,  the  prosecuting  attorney  requested  to  be  allowed 
to  ask  the  jury  to  convict  upon  another  act  of  the  same  kind,  evidence  of  which  bad 
been  introduced.  The  court,  who  had  heard  the  testimony  on  the  other  trial, 
granted  the  request,  saying  in  explanation,  in  presence  of  the  jury  but  not  to 
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them,  that  they  granted  it  hecauee  of  the  change  in  the  testimony  and  the  manner 
in  whieh  it  was  given,  which  had  satisfied  them  that  the  witnesses  had  been  influ- 
enced by  some  one.    Hddf  no  error. 

Indictment  for  Adultery.  The  indictment  alleged,  with  the 
ordinary  particularity  as  to  time  and  place,  that  the  respondent, 
being  a  married  man,  and  having  a  wife  then  living,  did  carnally 
know  Chastina  W.  Warren,  she  then  being  a  married  woman  and 
the  wife  of  Leonard  E.  Warren,  who  was  then  living,  and  not  the 
wife  of  the  respondent,  and  with  her  did  commit  the  crime  of 
adultery  by  carnally  knowing  her.  Plea,  not  guilty,  and  trial 
by  jury,  December  Term,  1874,  Caledonia  County,  Ross,  J., 
presiding. 

At  the  time  of  the  alleged  commission  of  the  offence  charged, 
the  respondent  and  the  said  Chastina  were  married,  as  alleged  in 
the  indictment.  Afterwards,  the  said  Leonard  petitioned  for  a 
divorce  from  the  said  Chastina,  which  was  granted ;  but  the  case 
was  carried  to  the  Supreme  Court  upon  exceptions,  and,  at  the 
time  of  this  trial,  was  there  pending. 

When  the  case  was  assigned  for  trial,  and  again  before  the 
trial  began,  and  also  again  after  the  jury  were  impanelled  and  the 
prosecution  had  made  the  opening  ^  statement,  the  respondent's 
counsel  asked  that  the  prosecution  be  ordered  to  give  a  bill  of 
particulars,  specifying  the  act  to  be  relied  upon  for  a  conviction. 
The  court  refused  so  to  order,  but  ordered  the  state's  attorney  to 
elect  the  specific  act  upon  which  he  would  rely.  The  state's 
attorney  replied  that  he  could  specify  two  acts,  upon  one  of  which 
he  would  rely,  which  he  accordingly  did  in  writing.  One  of  the 
acts  so  specified,  committed  in  April,  1873,  was  to  be  shown 
by  James  Walton  and  C.  W.  Alexander,  and  was  the  act  relied 
upon  in  the  proceedings  for  divorce,  in  which  it  had  been  shown 
by  the  same  witnesses ;  the  other  act  was  committed  in  the  follow- 
ing June  or  July,  and  was  to  be  shown  by  John  H.  Drew.  After- 
wards, and  before  the  introduction  of  any  testimony  bearing  upon 
the  main  charge,  the  prosecution  elected  to  rely  upon  the  act  to 
be  shown  by  Walton  and  Alexander.  To  the  refusal  of  the  court 
to  order  the  prosecution  to  furnish  a  bill  of  particulars,  the 
respondent  excepted. 
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Before  showing  the  act  relied  upon,  the  prosecution  offered  ey- 
idcnce  tending  to  show  a  great  many  acts  of  familiarity,  and  sev- 
eral acts  of  adultery,  between  the  respondent  and  the  said  Ghas- 
tina,  before  the  commission  of  the  act  elected,  and  beginning  six 
or  seven  years  before  the  commission  thereof.  To  its  admission 
the  respondent  objected,  but  it  was  admitted ;  to  which  the  re- 
spondent excepted.  At  the  same  time  the  prosecution  offered 
evidence  tending  to  show  that  the  relation  of  intimacy  between 
the  respondent  and  the  said  Chastina  continued  after  the  commis- 
610H  of  the  act  elected,  and  after  this  indictment  was  found.  To 
its  admission  the  respondent  objected,  but  it  was  admitted;  to 
which  the  respondent  excepted. 

The  prosecution,  after  introducing  testimony  tending  to  show 
that  on  one  or  more  occasions  after  the  respondent  had  been  seen 
to  go  into  the  shop  of  the  said  Chastina,  the  said  Leonard  was 
8CC11  to  try  to  get  in,  without  success,  and  the  respondent  soon 
after  to  come  out,  shortly  followed  by  the  said  Chastina, — 
produced  the  said  Leonard  as  a  witness,  who  testified  that 
sometimes  when  he  had  been  in  search  of  the  said  Chastina,  he 
had  been  to  her  shop  door  and  found  it  locked ;  that  he  could 
tell  no  particular  time,  but  presumed  he  had  been  there  both  by 
day  and  by  night,  but  could  not  say  that  he  had  been  there  by  day. 
He  did  not  pretend  to  have  seen  the  respondent  there  at  such 
times.  To  the  admission  of  this  testimony  the  respondent  ex- 
cepted. 

When  Walton  and  Alexander  were  called  to  testify,  their  man- 
ner was  that  of  reluctant  witnesses,  and  their  testimony  as  to 
their  recognition  of  the  respondent  and  the  said  Chastina  as  the 
persons  engaged  in  the  act  relied  upon,  to  which  they  testified, 
was  very  much  weaker  than  it  was  on  the  hearing  of  the  petition 
for  divorce ;  and  the  state's  attorney  was  allowed  to  asl  them 
leading  questions  ;  to  which  the  respondent  excepted.  The  state's 
attorney  then  stated  to  the  court  that  they  had  not  testified  as 
they  had  infonned  him  they  would,  nor  as  they  did  in  the  divorce 
suit,  and  requested  to  be  allowed  to  ask  the  jury  to  convict,  the 
respondent  on  the  act  testified  to  by  Drew,  who  had  testified  that 
he  saw  the  respondent  and  the  said  Chastina  in  the  act  of  adultery 
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on  the  last  of  June  or  first  of  July,  1873.  The  court,  having 
beard  their  previous  testimony,  granted  the  request,  saying,  in 
ezplanatioD,  in  presence  of  the  jury  bat  not  to  them,  that  the 
request  was  granted  because  of  the  marked  change  in  the  wit- 
nesses, both  in  the  testimony  and  in  the  manner  of  testifying, 
wbich  had  satisfied  the  court  that  they  had  been  influenced  by 
some  one ;  but  the  oourt  did  not  know  nor  say  who  it  was.  To 
the  granting  of  the  request  and  the  remark  of  the  court,  the 
respondeat  excepted.  After  verdict,  the  respondent  moved  in 
arrest,  for  that  the  indictment  was  insufficient ;  but  the  motion 
was  overruled ;  to  which  the  respondent  excepted. 

Bdden  ^  Ide,  for  the  respondent,  cited  State  v.  Phelps^  2 
Tyl.  874  ;  State  v.  Baetm^  7  Vt.  219  ;  Manchester  v.  Manchester^ 
24  Vt.  649 ;  State  v.  Conlin,  27  Vt.  318 ;  Cram,  admr,  v.  Cram, 
83  Vt.  15 ;  Slate  v.  Bowe,  48  Vt.  265 ;  Oreenwood  v.  Smith,  45 
Vt.  37  ;  Commonwealth  v.  Thrasher,  11  Gray,  450 ;  Common- 
wealth  V.  Pierce,  11  Gray,  447;  Fitch  v.  Hill,  11  Mass.  286; 
Commonwealth  v.  Snelling,  15  Pick.  321 ;  Lovell  v.  State,  12  Ind. 
18 ;  State  v.  Bates,  10  Conn.  378  ;  Bex  v.  Inhabitants  of  Cliviger, 

2  T.  R.  263  ;  Bean  v.  Brovm,  28  Conn.  352 ;  People  v.  Barrett, 
1  Johns.  66 ;  Bex  v.  Mathews,  5  T.  R.  163  ;  1  Lead.  Crim.  Gas. 
187  ;  2  Stark.  Ev.  709 ;  1  Phil.  Ev.  69,  n.  42. 

The  State*s  Attorney,  for  the  state,  cited  State  v.  Wallace,  9 
N.  H.  515 ;  State  v.  Marvin,  35  N.  IT.  23 ;  State  v.  Colton,  4 
Fost.  143 ;  Commonwealth  v.  CaU,  21  Pick.  509  ;  Commonwealth 
Y.  Durfee,  100  Mass.  146 ;  Thayer  v.  Thayer,  101  Mass.  Ill ; 
Green  v.  Gould,  3  Allen,  465  ;  People  v.  Hanness,  5  Mich.  305 ; 
Lawson  v.  State,  20  Ala.  66 ;  State  v.  Tull,  37  Me.  246 ;  York 
y.  Pease,  2  Gray,  282 ;  Sears  v.  Shefer,  1  Barb.  408 ;  Cheney  v. 
Arnold,  18  Barb.  434 ;  Bank  of  Northern  Liberties  v.  Davis,  6 
Watts  &  S.  285 ;  Town  v.  Alfard,  2  Ala.  878 ;  State  v.  Watrous, 
18  la.  489;  Commonwealth  v.  McOowan,  1  Met.  (Ky.)  368; 
State  y.  Wimberly,  3  McGord,  190;  State  v.  Honey,  1  Haney 
(N.  0.),  460 ;    State  v.  Paine,  1  Ind.  163  ;   2  Stark.  Ev.  441 ; 

3  Whar.  Crim.  Law,  s.  2653 ;  1  Greenl.  Ev.  s.  435 ;  1  Bishop 
Grim.  Prooed.  s.  206  et  seq. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  On  the  trial  of  an  indictment  like  this,  in  which 
the  offence  is  sot  forth  with  common-law  strictness  <and  certainty, 
the  respondent  is  not,  as  a  matter  of  legal  right,  entitled  to  any 
further  specification  of  the  crime  for  which  he  is  tried.  In  prose- 
cutions like  those  under  the  prohibitory  liquor  law,  and  i>erhaps 
some  others,  where  a  statutory  form  is  used  that  only  charges  the 
respondent  generally  with  committing  some  offence,  without  speci- 
fying the  time,  place,  or  circumstances  of  any  particular  one,  the 
respondent  is  informed  only  that  he  is  to  be  tried  for  one  or 
several  of  these,  without  stating  which,  and  is  not  thereby 
informed  of  the  ^^cause  and  nature  of  the  accusation,'^  as  he  has 
a  constitutional  right  to  demand,  and  a  more  full  specification  is 
necessary.  But  here,  the  indictment  sets  forth  with  whom  the 
offence  was  committed,  and  every  legal  element  that  constitutes 
it,  and  fully  answers  the  requirements  of  the  constitution  and 
laws.  The  court  may,  in  the  exercise  of  its  discretion,  and  in 
view  of  the  exigencies  of  any  case,  require  one  to  be  furnished ; 
but  it  is  wholly  a  matter  of  discretion,  and  the  refusal  of  one 
when  asked,  or  the  enlargement,  amendment,  or  alteration  of  one 
when  required  and  furnished,  and  the  course  and  order  of  the 
trial  upon  it  as  furnished  or  as  altered,  or  without  any,  are,  if 
the  respondent  is  not  cut  off  from  any  legal  right,  all  matters  of 
discretion,  and  not  revisable  in  this  court.  PrcUt  v.  Eaw$<my  40 
Vt.  183. 

There  is  no  doubt  but  that  in  the  early  history  of  the  common 
law,  husbands  and  wives  were,  on  grounds  of  supposed  public 
policy,  strictly  excluded  from  testifying  to  any  facts  that  would 
even  only  tend  to  criminate  each  other,  whoever  might  be  on 
trial,  except  in  some  cases  where  wives  were,  from  necessity, 
permitted  to  testify  against  their  husbands  for  their  own  personal 
protection.  Co.  Litt.  66 ;  Rex  v.  Cliviger,  2  T.  R.  268.  In  2 
Stark.  Ev.  709,  it  is  stated :  '^  It  has  indeed  been  said,  that  the 
rule  applies  to  all  evidence  which  tends  collaterally,  and  by  its 
connection  with  some  other  circumstances,  to  criminate  the  hus- 
band or  wife  of  the  witness,  although  the  fact  itself,  abstractlj 
considered,  involves  no  criminality,  because  it  may  lead  to  a  crim- 
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inal  charge  and  to  the  apprehension  of  the  other ;  and  therefore, 
that  if  the  evidence  tend  to  criminate  the  other,  it  is  not  admissi- 
ble." And,  referring  to  Rex  v.  Cliviger^  he  says,  the  rule  there 
seemed  to  have  been  carried  farther  than  principle  would  warrant,  as 
the  evidence  induced  no  breach  of  that  confidence  between  married 
persons  that  ought  to  be  held  sacred,  and  that  neither  the  evidence 
nor  any  decision  upon  it,  could  be  afterwards  used  against  the 
other  party.  Many  difficulties  grew  out  of  the  strictness  of  the 
rale,  and  in  Bex  v.  All  Saints y  6  M.  &  S.  194,  it  was  essentially 
modified,  and  the  testimony  of  the  wife  admitted,  although  it 
tended  to  show  that  the  husband  was  guilty  of  bigamy.  The 
court  of  King's  Bench  held  in  that  case,  that  the  evidence  was 
admissible,  since  it  did  not  directly  criminate  the  husband,  and 
could  not  afterwards  be  used  against  him,  nor  made  the  ground- 
work of  any  future  prosecution.  This  doctrine,  although  contrary 
to  the  former  rule,  became  settled  in  England.  Roscoe  Grim.  Ev. 
114;  2  Stark.  Ev.  711.  And  evidence  of  the  husband  or  wife 
that  did  not  directly  but  only  tended  to  criminate  the  other,  was 
DOt  excluded  on  the  ground  of  public  policy.  This  rule  seems  to 
have  been  followed-  by  several  cases  and  some  authors  in  this 
country.  In  State  v.  Gardner^  1  Root,  485,  the  husband  was  of- 
fered, as  the  case  states,  to  prove  the  fact  of  adultery  with  the 
wife,  and  excluded.  In  1  Greenl.  Ev.  s.  342,  it  is  said :  ^^  But 
though  the  husband  and  wife  are  not  admissible  as  witnesses 
against  each  other,  when  either  is  directly  interested  in  the  event 
of  the  proceedings,  whether  civil  or  criminal ;  yet,  in  collateral 
proceedings^  not  immediately  afiiecting  their  mutual  interests,  their 
evidence  is  receivable,  notwithstanding  it  may  tend  to  crimi- 
nate ^  or  may  contradict,  the  other,  or  may  subject  the  other  to  a 
legal  demand."  In  State  v.  Welch^  26  Me.  30,  the  husband,  as 
the  case  is  stated  in  the  opinion,  was  admitted  on  the  trial^ below, 
to  testify  to  the  act  of  adultery  with  the  wife ;  and  it  was  held 
that  this  was  error,  and  the  judgment  was  reversed,  as  it  directly 
criminated  her ;  but  the  rale,  that  he  might  testify  to  what  would 
only  tend  to  criminate  her,  in  collateral  cases,  was  recognized. 
This  is  stated  to  have  been  the  rule  in  Stewart  v.  Johnson,  3  Harr. 
(N.  J.)   87,  and  may  have  been  the  one  followed  in  Common- 
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wealth  y.  O-ordon^  2  Brewster  Gas.  (Penn.),  569,  althotigh  it  does 
not  expressly  appear  that  it  was.  In  Best  Ev.  (Wood's  ed.),  Sll, 
it  is  said  that  the  rule  only  applied  where  the  husband  or  wife  was 
party  to  the  suit  in  which  the  other  was  called  as  a  witnese,  and  did 
not  extend  to  collateral  proceedings  between  third  parties.  And  in 
Cowen  and  Hill's  notes  to  1  Phil.  Ev.  *89,  it  is  laid  down  that  even 
the  wife  is  receivable  to  show  the  criminality  of  the  husband,  except 
in  cases  where  her  evidence  would  influence  a  suit  or  prosecution 
against  him.  And  there  are  many  adjudged  cases  that  seem  to  have 
gone  upon  the  ground  that  the  husband  or  wife  should  be  exehided 
only  when  the  other  is  a  party.  In  Oommanw^alth  v.  Eatland^  1 
Mass.  15,  the  respondent  being  on  trial  on  a  joint  indictment 
against  him  and  four  others  for  an  assault,  Stbono,  Sedgwick, 
Sewall,  and  Thatcher,  JJ.,  said  they  would  try  the  others  sepa- 
rately, to  permit  his  wife  to  testify  for  them.  And  in  State  v. 
Anth<my^  1  McCord,  285,  the  respondent  had  been  tried  sepa- 
rately on  a  joint  indictment  against  him  and  his  son  for  murder, 
and  the  testimony  of  the  son's  wife,  offered  by  him,  excluded. 
The  court  reversed  the  judgment,  to  permit  her  to  testify,  as 
NoTT,  J.,  six  others  concurring,  said:  "For  both  being  prin- 
cipals, and  each  individually  responsible  for  the  part  which  he 
took  in  the  transaction,  the  conviction  or  acquittal  of  one  oould 
be  no  evidence  of  the  guilt  or  innocence  of  the  other."  In 
Moffit9  V.  State^  2  Humph.  (Tenn.)  99,  there  was  an  indictment 
against  five,  two  of  whom  were  on  trial  for  an  assault,  and 
another  was  one  Taylor,  who  had  not  been  tried.  The  witnesses 
for  the  state  had  testified  that  the  prosecutor  was  taken  out  of 
bed,  carried  to  a  forest,  bound  to  a  tree,  and  severely  scourged' 
with  rods  by  five  disguised  men,  and  that  two  of  them  were  the 
respondents.  Taylor's  wife  was  then  offered  as  a  witness  for  the 
respondents,  and  excluded,  and  the  respondents  appealed.  The 
judgment  was  reversed  for  that  exclusion,  on  the  ground  that  the 
husband  had  no  direct  interest  in  the  event  of  that  trial,  and  that 
a  judgment  of  acquittal  or  conviction  of  the  respondents  on  that 
trial  could  not  be  used  on  his.  The  testimony  of  the  husband  to 
the  fact  of  adultery  with  the  wife,  can  be  excluded  only  on  the 
ground  of  public  policy,  and  not  because  the  respondent  had  any 


OCTOBER,  1876.  209 


State  V.  BridgnCan. 


right  to  commit  adultery  with  the  wife  in  presenbe  of  the  husband, 
or  because  such  adultery  would  be  innocent.  And  in  the  note  to 
Phil.  Ev.  before  cited,  it  is  said  that  the  notion  of  the  testimony 
of  husbands  and  wives  being  inadmissible  from  policy,  seems  to 
be  pretty  much  given  up  in  England.  In  State  v.  Marvin,  35  N. 
H.  28,  on  the  trial  of  an  indictment  for  adultery  against  the  man, 
the  husband  of  the  woman  testified  to  the  fact  without  objection 
being  made.  Afterwards  objection  was  taken  to  further  testimony 
of  the  husband,  but  it  was  admitted,  and  held  on  review  in  the 
higher  court  to  be  admissible,  without  any  intimation  that  the 
whole  was  not  admissible.  And  in  State  v.  Bood,  12  Yt.  396,  on 
trial  of  the  man  for  an  offence  under  the  blanket  act,  the  husband 
of  the  woman  was  admitted  to  testify  to  his  marriage  with  the 
woman,  and  no  objection  was  raised. 

In  this  case,  the  respondent,  Bridgman,  was  indicted  separately, 
and  on  trial  separately,  so  far  as  he  had  any  right  to  raise  this 
question,  and  the  question  arising  on  his  exception  is  the  only  one 
under  review  as  to  this  part  of  the  case.  His  trial  was,  as  to  the 
wife  of  the  witness  Warren,  wholly  a  collateral  proceeding.  No 
judgment  of  conviction  or  acquittal  in  it  could  be  used  against  or 
for  her,  nor  in  any  way  directly  affect  her.  The  circumstances 
testified  to  by  her  husband  did  not  directly  criminate  her.  Alone 
they  were  innocent  enough,  and  of  no  importance  except  by  proof 
of  other  circumstances,  and  the  combination  of  these  circum- 
stances with  the  others.  If  the  ancient  rule  was  to  be  applied 
here,  the  admission  of  this  testimony  would  be  found  to  be  erro- 
neous.. But  by  the  rule  as  at  first  modified  in  England,  and  as  it 
has  been  almost  universally  recognized  in  this  country,  the  testi- 
mony received  was  admissible.  This  is  all  that  is  necessary  to  be 
decided  now  as  to  this  part  of  this  case. 

Another  question  arising  in  the  case  is  as  to  the  admissibility  of 
evidence  of  other  acts  of  improper  familiarity  and  adultery  be- 
tween the  parties  to  the  alleged  offence,  continuing  from  before  to 
after  the  main  offence,  and  after  the  indictment.  Several  grounds 
of  exception  were  named,  but  the  only  ones  relied  upon  in  argu- 
ment, are  those  that  raise  the  question,  whether  the  evidence  was 
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admissible  at  all,  and  that  is  the  only  question  to  be  considered 
on  this  part  of  the  case. 

There  is  no  doubt  nor  question  but,  on  the  trial  of  criminal 
offences  or  civil  case3,  the  general  rule  is,  that  the  evidence  is 
confined  to  proof  only  of  the  particular  act  charged  or  claim  sued 
for.  It  is  equally  beyond  doubt  or  question,  that  in  some  of 
either  class  of  cases,  proof  of  other  acts  before  and  after  the  main 
one  that  would  of  themselves  constitute  indictable  crimes  or  causes 
of  action  recoverable  for,  is  admissible  and  proper  to  be  consid- 
ered in  support  of  the  evidence  of  the  main  charge  or  cause  of  ac- 
tion ;  as,  in  actions  and  prosecutions  for  libel,  proof  of  other 
ibels  on  the  same  party  prior  and  subsequent  to  the  one  on  trial, 
Is  admissible.  2  Stark.  Slander,  66,  57.  Z%«  Kinff  v.  Pearce, 
Peake's  Gases,  75 ;  Charlton  v.  Barrett^  lb.  22 ;  Rustell  v.  Mac- 
quistery  1  Campb.  49,  n. ;  Stuart  v.  Lovell^  2  Stark.  84 ;  Chubb 
V.  WestUf/,  6  C.  A  P.  436.  So,  on  trial  of  an  indictment  for  re- 
ceiving stolen  goods,  acts  of  receiving  at  other  distinct  times  have 
Ijeen  received.  DvnrCs  Caae^  1  Moody,  C.  C.  150 ;  Roscoe  Crim. 
Ev.  70.  And  on  indictments  for  knowingly  uttering  forged  in- 
struments and  counterfeit  coin,  evidence  of  other  similar  acts,  al- 
thotigh  it  would  prove  other  distinct  offences,  is  admissible  to 
prove  guilty^  knowledge.  BaWs  Case^  1  Campb.  824 ;  Wylie*9 
Case^  1  N.  R.  92  ;  Roscoe,  66,  67.  So,  on  an  indictment  for  ma- 
liciously shooting,  evidence  that  the  respondent  shot  at  the  pros- 
ecutor intentionally  about  a  quarter  of  an  hour  before,  was  ob- 
jected to,  because  it  would  be  evidence  of  two  distinct  felonies, 
but  Mr.  Justice  Burrough  said  that  was  unavoidable,  as  it  seemed 
10  be  one  continued  transaction  in  the  prosecution  of  the  mali- 
cious intent  of  the  prisoner.  Bakers  Case^  Russ.  &  Ry.  531 ; 
Koscoe,  70.  In  all  these  cases,  the  evidence  was  received  because 
it  would  tend  to  support  the  main  charge  as  to  material  ingredi- 
ents, and  could  not  properly  be  excluded,  though  it  would  prove 
distinct  offences. 

The  offence  charged  in  this  case  cannot,  ordinarily,  be  com- 
mitted till  the  restraints  of  natural  modesty  and  the  safeguards 
«)f  common  deportment  and  conventionality  have  been  overcome 
by  gradual  approaches,  and  the  relations  of  the  parties  have  been 
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changed  from  those  usually  existing  between  the  sexes,  to  the 
most  intimate.  On  a  trial  for  it,  the  prosecutor  has  to  overcome 
the  presumption  that  these  restraints  and  safeguards  have  not  1)een 
broken  over.  To  do  this,  it  is  always  proper  to  show  what  is 
spoken  of  in  2  Greenl.  Ev.  s.  41,  as  an  adulterous  disposition, 
and  in  s.  44,  as  a  habit  of  adulterous  intercourse.  As  was  said 
by  Pbrley,  C.  J.,  in  State  v.  Marvin,  35  N.  H.  28,  "  A  suspi- 
cions intimacy  of  this  sort  is  competent  evidence  on  trials  for  this 
offence,  though  it  does  not  apply  directly  to  the  particular  fact 
charged  as  the  foundation  of  tlie  prosecution."  And  by  the  court 
in  Gardner  v.  Madeira^  2  Yeates  (Penn.),  466,  that  after  "  lay- 
ing a  reasonable  ground  to  infer  an  improper  connection  between 
the  parties  within  the  limited  period,  the  court  will  be  more  lib- 
eral afterward  in  receiving  other  evidence  of  indecent  conduct  at 
different  times,  tending  to  show  the  criminal  views  and  acts  of  the 
parties."  Thus  it  appears  that  the  true  relation  of  the  parties  to 
each  other  in  this  respect,  is  very  material  and  proper  to  be 
shown  ;  and  there  could  be  nothing  more  potent,  to  show  that  no 
barrier  of  modesty  or  manners  was  remaining  between  the  parties, 
and  to  show  the  real  relation  between  them,  than  the  fact  that  they 
were  in  the  habit  of  committing  the  act  from  time  to  time.  It 
was  in  this  view  that  the  act  three  years  previous  to  the  one  on 
trial,  was  held  admissible  in  Thayer  v.  Davis ^  38  Yt.  163.  On 
this  subject  it  was  said  in  that  case  by  Kellogg,  J.,  in  delivering 
the  opinion  of  the  court,  that  ^'  the  previous  familiarity  or 
intimacy  existing  between  parties,  was  a  circumstance  bearing 
on  the  probability  of  the  alleged  sexual  intercourse  that  is  the 
subject  of  the  prosecution.  It  tended  to  illustrate  the  relation  of 
the  parties  to  each  other  at  the  time  when,  as  is  claimed  by  the 
prosecutrix,  the  child  to  which  she  gave  birth  was  begotten ;  and 
this  relation  has  always  been  considered  proper  evidence,  as  well 
for  one  party  as  the  other."  The  evidence  in  this  case,  as  to 
prior^cts,  was  of  precisely  the  same  class  as  that  admitted  in  that 
case,  and  no  reason  is  apparent  why  it  would  not  be  as  admissible 
in  this  case  as  in  that,  except  the  one  urged  as  to  the  acts  being 
snbjects  for  other  prosecutions.  But  it  appears  from  the  books 
and  cases  already  cited,  that  if  acts  that  would  support  other 
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prosecutions  have  any  legitimate  bearing  as  to  whether  the  offense 
on  trial  was  committed  or  not,  they  are  to  be  admitted,  notwith- 
standing that  objection.  And  as  this  evidence  was  legitimately 
material  to  the  trial  of  the  main  offense,  it  was  admissible.  It  is 
further  urged  that  if  this  evidence  of  prior  acts  is  admissible, 
there  is  a  distinction  between  it  and  that  of  subsequent  acts,  and 
that  the  latter  is  not  admissible.  But  this  relation  of  intimacy, 
as  before  suggested,  does  not  usually  take  place  suddenly,  and  the 
fact  of  its  existence  at  any  time  to  that  extent  that  intercourse 
was  actually  had,  would  be  some  evidence  that  the  relation  had 
been  existing  previously ;  and  offered  with  evidence  of  other  acts 
so  as  to  show  the  relation  to  be  continuous  through  a  period 
covering  the  time  in  question,  would  be  quite  material  and 
convincing.  The  important  question  is,  whether  the  facts  would 
be  legitimately  material,  and  if  they  were,  then  whether  prior  or 
subsequent,  would  be  of  no  importance.  In  Wharton's  Crim. 
Law,  465,  it  is  laid  down  that  evidence  of  guilt  subsequent  to 
finding  the  indictment  is  inadmissible,  unless  to  corroborate  facts 
proved  to  have  taken  place  before  ;  and  that  is  all  this  evidence  was 
admitted  for  here.  It  must  be  for  the  reason  that  the  relation  of 
intimacy  between  a  man  and  a  woman  is  material  and  important 
in  determining  the  character  of  sexual  intercourse  had  between 
them,  that  evidence  of  like  intercourse  between  them  is  admissible 
on  an  indictment  for  rape,  and  evidence  of  like  acts  of  intercourse 
between  her  and  other  men  is  not.  Archbold  PI.  &  Ev.  69 ;  1 
Phil.  Ev.  Cow.  &  Hill  &  Edw.  notes,  762 ;  Wharton  Am.  Crim. 
Law,  522.  Not  because  it  is  in  any  wise  more  lawful  for  a  man 
to  commit  rape  upon  a  woman  with  whom  he  has  had  such  inter- 
course,  but  because  from  the  relations  between  them,  it  is  less 
likely  that  the  intercourse  was  forcible.  It  was  substantially  held 
in  Commonwealth  v.  Merriam^  14  Pick.  518,  and  recognized  in 
Commonwealth  v.  Horton^  2  Gray,  254,  and  Commonwealth  v. 
Pierce^  11  Cray,  447,  that  such  evidence  is  material  and  import- 
ant in  trials  for  adultery ;  but  in  the  two  latter  cases  it  was  held 
to  be  inadmissible  for  other  reasons.  But  in  Thayer  v.  Thayer^ 
101  Mass.  Ill,  all  these  decisions  of  the  Supreme  Court  of  Massa- 
chusetts are  reviewed  in  a  masterly  way,  and  without  disagreeing 
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with  the  previous  cases  in  priQcipIo',  but  only  in  the  application 
of  principles,  it  was  fully  held  that  evidence  of  familiarities  and 
acts  of  adultery,  both  before  and  afler  the  main  offence,  were 
admissible  and  proper  to  be  considered  on  trial  of  the  main 
offence.  And  the  reasoning  of  Colt,  J.,  in  that  case,  seems 
unanswerable.  There  are  other  cases  where  evidence  that 
amounts  to  proof  of  distinct  offences  has  been  hold  inadmissible, 
chiefly  upon  the  ground  that  proof  of  offences  not  alleged  is 
improper;  but  it  is  clearly  seen  that  when  proof  of  distinct 
offences  is  material,  it  is  held  admissible  in  other  cases,  and  on 
principle  should  be  in  this.  So  it  is  not  considered  that  there 
was  error  in  the  admission  of  this  evidence. 

The  remark  of  the  court  about  the  testimonv  of  some  of  the 
witnesses  on  a  previous  occasion,  although  in  the  hearing  of  the 
jury,  was  not  made  as  a  statement  to  them  of  anything  to  act 
upon,  but  merely  as  a  reason  for  the  action  of  the  court  itself, 
and  the  jury  probably  so  understood  it.  There  was  no  error  in 
law  about  it. 

The  only  defects  urged  to  the  indictment,  are  defects,  if  they 
are  so  at  all,  in  respect  to  matters  of  form  merely,  which  are 
helped  out  by  the  statute.     Laws  of  1870,  p.  23. 

Exceptions  overruled. 


BARBER,  Admr.  r.  THOMPSON. 

[In  Chancery.] 
Th'tists  and  Trustees. 

Defendant's  father  and  mother  conveyed  their  farm  to  him,  and  at  the  same  time  he 
gave  them  a  bond,  conditioned  for  their  support,  and  for  the  payment  of  $400  to  his 
sister  on  a  certain  day,  and  executed  a  mortgage  on  the  farm  to  secure  the  perform- 
ance of  the  condition  of  the  bond.  Held^  a  trust  in  defendant  as  to  the  3400,  suffi- 
ciently created  and  declared  to  answer  the  requirements  of  the  statute. 

Meld,  alBO,  that  said  trust  was  not  revocable  without  the  consent  of  the  cestui  que 
truH, 
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Appeal  from  the  Court  of  "Chancery,  Bennington  County.  The 
bill  alleged  that  the  orator  was  administrator  of  Abigail  Y.  Bar- 
ber, who  died  intestate  on  November  3, 1871,  who  was  daughter 
of  Nelson  and  Mary  Thompson  and  sister  of  Perry  H.  Thompson, 
the  defendant,  and  who  at  time  of  her  decease  was  and  for  many 
years  had  been  the  orator's  wife  ;  that  on  or  about  September  30, 

1870,  said  Nelson  and  Mary  Thompson,  with  a  view  of  securing 
to  themselves  a  c«)mfortable  support  in  their  old  age,  and  to  make 
provision  for  their  children,  deeded  to  their  son  said  Perry  a  farm 
of  the  value  of  about  $10,000  ;  that  said  Perry  accepted  said 
deed,  and  in  consideration  thereof  took  upon  himself  the  perform- 
ance of  certain  duties,  trusts,  and  obligations,  among  which  was 
the  payment  of  $400  to  said  Abigail  or  her  heirs  on  April  1, 

1871,  which  said  sum  said  Perry  bound  himself  to  pay  to,  and  de- 
clared that  he  held  in  trust  for,  said  Abigail  by  a  certain  instru- 
ment in  writing     The  bill  then  set  out  a  bond  in  common  form 

duly  executed  by  said  Perry  on day  of  September,  1870,  the 

condition  of  which  was  that  said  Perry  should  suppoit  said  Nel- 
son and  Mary,  either  in  the  house  and  family  of  the  said  Perry, 
or  elsewhere  as  they  might  elect,  and,  among  other  things,  pay  to 
said  Abigail  said  sum,  as  alleged,  and  was  further  as  follows : 
'^  and  the  said  Perry  is  to  permit  the  children  of  the  said  Nelson 
to  make  the  home  of  the  said  Nelson  and  Mary  their  home,  and 
those  that  are  minora  he  is  to  support,  clothe  and  educate  by  their 
rendering  to  him  their  reasonable  services,  and  if  any  question 
shall  arise  between  the  said  Perry  and  either  of  said  children  in 
relation  to  the  matters  aforesaid,  the  same  shall  be  left  to  the  de- 
termination of  said  Nelson  and  Mary,  and  the  said  Perry  shall 
perform  their  awards,  and  if  any  difference  or  disagreement  shall 
hereafter  arise  between  the  said  Nelson  and  Mary,  or  either  of 
them,  and  the  said  Perry,  the  same  shall  be  left  to  the  determina- 
tion and  award  of  Elijah  Barber  and  A.  B.  Gardner,  or  the  sur- 
vivor of  them,  and  the  said  Perry  shall  faithfully  perform  their 
said  awards.  And  if  the  said  Perry  shall  faithfully  perform  as 
aforesaid,  then  this  obligation  to  be  void ;  otherwise  of  force." 
The  bill  further  alleged  that  said  Perry,  on  September  30,  1870, 
in  order  to  secure  the  performance  of  the  conditions  of  the  said 
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bond  and  the  trusts  therein  declared,  executed  a  mortgage  deed  of 
ihe  lands  then  so  conveyed  to  him,  to  said  Nelson  and  Mary,  in  which 
said  bond  was  recited  and  provision  made  that  said  mortgage  deed 
should  become  void  only  in  the  event  of  performance  of  all  the 
conditions  thereof  by  said  Perry  ;  that  said  Perry  did  not  pay  said 
sum  or  any  part  thereof  to  said  Abigail,  although  he  admitted  his 
equitable  obligation  so  to  do,  and  acknowledged  the  binding  force 
of  said  instrument,  which  created  a  trust  for  her  benefit,  and 
about  that  time  offered  to  give  her  his  promissory  note  for  said 
sum,  and  that  although  said  Perry  did  not  during  her  lifetime  give 
her  any  note  or  pay  her  said  sum,  the  orator  believes  he  intended 
to  pay  her  said  sum,  and  never  thought  of  endeavoring  to  avoid 
payment  until  some  time  after  her  decease,  when  said  Perry  pro- 
cured said  Nelson  and  Mary  to  execute  and  deliver  to  him  a  cer- 
tain instrument  in  writing,  which  was  recorded  on  the  town  rec- 
ords, and  which  said  Perry  asserted  discharged  him  from  any 
liability  to  said  Abigail,  or  her  heirs  or  estate,  for  said  sum.  The 
bill  then  set  out  a  discharge  of  said  mortgage  as  to  the  payment 
of  said  sum  to  said  Abigail,  duly  executed  by  said  Nelson  and 
Mary,  on  March  22,  1873,  whereby  said  Nelson  and  Mary  ack- 
nowledged full  payment  of  said  sum,  and  released  and  discharged 
said  Perry  from  all  obligation  and  liability  to  pay  said  sum  or 
any  part  thereof  to  any  one. 

The  bill  further  alleged  that  said  discharge  was  made  and  exe- 
cuted without  the  consent  of  the  orator  or  any  other  person 
having  authority  to  represent  said  Abigail,  and  for  the  purpose  of 
depriving  her  heirs  and  legal  representatives  of  their  right  to 
said  sum  ;  that  said  Perry  claimed  and  insisted  that  said  instru- 
ment absolved  him  from  any  liability  to  pay  said  sum  to  the 
orator,  and  wholly  refused  to  pay  him  said  sum  or  any  part 
thereof;  that  the  transactions  between  said  Perry  and  said  Nelson 
and  Mary  as  set  forth  in  the  various  papers  executed  by  them  on 
September  30, 1870,  operated  to  create  a  binding  and  obligatory 
trust  for  good  and  sufficient  consideration  in  favor  of  said  Abigail 
to  the  amount  of  $400,  and  that  said  Abigail  had  an  equitable 
lien  upon  the  real  estate  conveyed  by  said  Nelson  and  Mary  to 
said  Perry  to  secure  the  payment  of  said  sum,  and  the  enforce- 
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ment  of  said  trust,  and  that  said  lien  could  not  be  discharged  in 
the  manner  attempted  by  said  Perry,  Nelson  and  Mary,  by  the 
writing  dated  March  22,  1873,  nor  in  any  other  way,  without  the 
consent  of  the  said  Abigail  or  her  personal  representatives. 

Prayer  J  that  said  Perry  might  be  decreed  to  pay  to  the  orator 
said  sum  with  interest  thereon  after  April  1,  1871,  and  that  apon 
his  neglect  or  refusal  to  pay  the  same,  said  Nelson  and  Mary  be 
compelled  to  enforce  payment  thereof  by  foreclosure  of  the  mort- 
'  gage  given  them  to  secure  the  performance  of  the  conditions  of 
said  bond,  and  make  effectual  the  trusts  therein  expressed ;  and 
that  the  said  Perry  might  be  required  to  surrender  to  be  can- 
celed the  discharge  given  him  by  said  Nelson  and  Mary,  and  that 
the  orator  may  have  such  other  and  further  relief  in  the  premises 
as  the  nature  and  circumstances  of  the  case  might  require,  &c* 

The  joint  and  several  answer  of  the  defendants  admitted  that 
the  orator  was  the  husband  of  said  Abigail,  and  that  the  de- 
fendants were  respectively  her  brother,  father,  and  mother,  and 
that  she  died  November  3,  1871 ;  that  on  September  80,  1870, 
said  Nelson  and  Mary  conveyed  to  said  Perry  the  fee  of  a  certain 
farm,  and  that  he  in  return  executed  unto  them  a  bond  and  mort- 
gage substantially  as  set  forth  in  the  bill,  that  said  Perry  had 
not  paid  said  sum  to  said  Abigail  nor  to  plaintiff;  that  said 
Nelson  and  Mary  on  March  22,  1873,  executed  the  discharge  to 
said  Perry  substantially  as  set  np  in  the  bill,  and  that  the  same 
was  never  consented  to  by  the  plaintiff;  and  denied  that  said  farm 
was  worth  $10,000.  Defendants  Nelson  and  Mary  particularly 
denied  that  their  object  or  purpose  in  making  the  conveyance  of 
said  farm  was  as  stated  in  the  bill,  or  that  said  conveyance  was 
made  with  any  view  of  making  provision  for  their  children  or  any 
of  them,  or  that  any  consideration  whatever  moved  from  said 
Abigail  to  them  or  to  any  of  the  defendants,  or  to  any  person,  for 
the  clause  in  said  bond  alleged  to  constitute  a  trust,  or  for  said 
conveyance ;  denied  that  said  Perry  ever  declared  that  he  held 
said  t400,  or  any  other  sum,  in  trust  for  said  Abigail,  or  admitted 
to  her  or  to  any  other  person  in  her  behalf  that  he  was  legally, 
equitably,  or  morally  bound  to  pay  her  said  sum  or  any  other  sum, 
or  that  he  ever  offered  to  give  said  Abigail  his  promissory  note. 
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and  denied  that  he  ever  had  any  intention  of  paying  her  said  sum 
of  $400,  except  at  the  request  and  by  direction  of  said  Nelson 
and  Mary;  denied  that  said  Perry  procured  said  Nelson  and 
Mary  to  execute  said  discharge,  but  averred  that  they  of  their  own 
motion  discharged  said  Perry  from  all  and  every  obligation  to 
I>ay  said  sum  to  said  Abigail ;  and  denied  Qvery  other  allegation 
of  fact  in  said  bill. 

The  answer  further  denied  the  several  conclusions  of  law  in 
said  bill  alleged  ;  that  the  execution  of  said  deed,  bond  and  mort- 
gage created  a  binding  and  obligatory  trust  for  good  and  sufficient 
consideration  in  favor  of  said  Abigail ;  that  said  Abigail  had  an 
equitable  lien  upon  the  real  estate  conveyed  as  aforesaid  to  secure 
the  same ;  that  said  lien  could  not  be  discharged  by  the  instru- 
ment of  March  22, 1873,  and  that  said  Perry  took  upon  himself 
the  performance  of  certain  duties,  trusts,  and  obligations,  among 
them  being  the  payment  of  said  $400  to  said  Abigail ;  and  denied 
that  said  Perry  took  upon  himself  such  duties,  etc.,  as  aforesaid, 
further  than  resulted  from  the  several  conveyances  and  deeds 
above  admitted ;  alleged  that  until  the  execution  of  said  deed, 
bond  and  mortgage,  the  defendant  Nelson  was  owner  in  fee  of 
said  farm,  and  had  full  and  perfect  right  to  dispose  of  the  same 
as  seemed  to  him  best ;  that  previous  to  said  time  it  had  been 
arranged  by  and  between  said  Perry  and  said  Nelson  and  Mary, 
that  said  Perry  should  remain  at  home,  occupy  and  till  the  farm, 
dwell  with  and  care  for  his  parents  in  their  declining  years,  and 
that  in  pursuance  of  such  arrangement  the  farm  was  conveyed  and 
the  bond  and  mortgage  executed  as  aforesaid ;  that  at  the  time  of 
such  conveyance,  and  at  all  times  thereafter,  it  was  designed  that 
the  consideration  paid  by  said  Perry  should  belong  exclusively  to 
the  said  Nelson  and  Mary ;  that  for  the  purpose  more  effectually 
to  secure  to  the  said  Nelson  and  Mary  the  complete  and  entire 
control  of  the  consideration  to  be  paid  by  said  Perry,  they  took 
the  bond  and  mortgage  to  themselves,  and  to  themselves  reserved 
the  right  to  settle  and  determine  all  questions  that  should  arise 
between  said  Perry  and  any  of  said  children ;  that  at  the  time  of 
the  execution  of  said  deeds  it  was  expressly  agreed  and  under- 
stood, as  a  part  of  said  transaction,  that  said  Nelson  and  Mary 
28 
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had  full  right  and  power  to  revoke  or  change  any  of  the  pro- 
visions of  said  bond,  and  to  dispose  of  said  consideration  money 
as  they  saw  fit ;  and  that  the  defendants  then  supposed  and  still 
believed  that  they  had  full  right  to  surrender  or  discharge  said 
bond  and  mortgage,  or  any  part  thereof,  as  they  might  agree, 
being  the  only  parties  thereto  ;  that  said  conveyance  to  said  Perry 
was  made  without  the  knowledge  of  said  Abigail,  and  that  she 
was  never  consulted  about  said  conveyance  and  bond  at  any  time, 
and  that  she  never  communicated  to  any  of  the  defendants  any 
acceptance  or  affirmance  of  any  trust  that  might  be  supposed  to 
be  created  by  said  bond ;  that  about  a  year  after  the  giving  of 
said  bond  said  Abigail  died,  leaving  no  children,  and  that  then 
said  Nelson  and  Mary,  desiring  not  to  have  their  property  diverted 
into  the  possession  of  strangers  not  bound  to  them  by  ties  of 
blood,  revoked  their  proposed  gift  to  said  Abigail,  and  in  order 
to  extinguish  any  color  of  claim  which  might  then  exist,  made  an 
arrangement  with  said  Perry  whereby  for  good  consideration 
moving  from  him  they  executed  the  discbarge ;  averred  that  the 
clause  in  said  bond  relating  to  said  Abigail  was  inserted  solely  in 
the  nature  of  a  testamentary  disposition  of  said  Nelson's  property, 
and  that  by  the  death  of  said  Abigail  the  same  had  lapsed  ;  and 
alleged  that  no  application  had  ever  been  made  to  said  Nelson  and 
Mary  by  said  Abigail  nor  by  plaintiflF,  nor  by  any  one  for  them, 
that  they  should  determine  the  question  that  had  arisen  between 
said  Perry  and  plaintiff,  which  it  was  provided  by  said  bond 
should  be  determined  by  them. 

The  cause  was  by  agreement  heard  by  Wheeler,  Chancellor, 
at  the  December  Term,  1875,  upon  bill,  answer,  and  exhibition  of 
said  deed,  bond,  mortgage,  and  discharge ;  and  the  bill  dismissed, 
pro  forma^  with  costs  to  the  defendants. 

Davenport  ^  Eddy^  for  the  orator. 

The  effect  of  the  transaction  of  September  80,  1870,  was  to 
create  a  trust  for  the  use  and  benefit  of  Abigail  and  her  heirs. 
She  and  they  thereby  became  entitled  to  receive  $400  from  Perry 
on  April  1, 1871.  The  payment  of  that  sum  to  her  and  her  heirs, 
was  charged  by  the  written  declaration  of  Nelson,  Mary,  and  Perry 
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upon  the  land  convejed.  Perry  took  the  land,  and  the  title 
thereto,  burdened  with  thatjtrust.  All  the  constituent  elements  of 
a  trust  exist  in  the  case.  The  trust  is  '^  created  and  declared  by 
an  instrument  in  writing,  signed  by  the  parties  creating  or  declar- 
ing the  same,"  as  the  statute  requires.  Oen.  Sts.  c.  65,  s.  22 ; 
Pinnoch  v.  Clough,  17  Vt.  508. 

It  is  averred  in  the  answer,  and  is  a  substantial  ground  of  de- 
fence, that  *'*'  no  consideration  whatever  moved  from  said  Abigail 
to  any  of  defendants,  or  to  any  other  person,  for  the  clause  in 
said  bond  alleged  to  constitute  a  trust ;"  but  that  was  not  so. 
The  relation  of  blood  and  affection  between  the  donors  and  the 
eestuis  que  truut^  afforded  as  to  them  a  good  and  meritorious  con- 
sideration. As  to  Perry  the  consideration  was  both  good  and 
valuable.  He  received  the  title  to  a  valuable  farm  upon  the  con- 
sideration, among  other  things,  that  he  should  pay  said  sum  to  his 
sister,  or  her  heirs.  It  is  clear  upon  principle  and  authority,  that 
the  orator's  intestate  had  a  perfect  vested  right  to  receive  said  sum 
from  said  Perry  on  and  after  the  day  of  payment.  There  are 
well-considered  cases  that  hold  that  an  action  at  law  would  lie 
to  enforce  payment,  upon  the  authority  of  which  this  administra- 
tor might  have  recovered  but  for  the  conduct  of  defendants  in 
destroying  the  security  which  the  intestate  had,  and  the  necessity 
of  resorting  to  chancery  for  discovery.  Bliss  Life  Ins.  496,  497  ; 
Davenport^  admr,  v.  Insurance  Co.  47  Vt.  528 ;  Oarei/  v.  Powers 
^  Foster y  18  Vt.  587.  If  the  right  of  the  intestate  to  sue  at  law 
upon  the  promise  or  covenant  of  her  brother  to  pay  her  is  ques- 
tionable, we  think  there  is  no  doubt  but  that  a  court  of  equity 
would  have  decreed  payment  upon  the  state  of  facts  existing  April 
1, 1871.  If  that  be  so,  her  right  to  receive  it  could  not  be  di- 
vested without  her  consent.  She  never  did  consent,  therefoi*e 
her  right  devolved  unimpaired  upon  her  personal  representative. 
Her  death  in  no  way  changed  the  legal  rights  of  the  parties.  We 
think  it  plain,  that  the  purpose  of  the  settlors  of  this  trust,  was  to 
vest  an  indefeasable  right  in  each  of  their  children. 

We  have  considered  the  case  upon  the  theory  that  a  considera- 
tion either  good  or  valuable  was  needful  to  support  a  trust.  The 
law,  however,  does  not  require  any  consideration  fur  an  executed 
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trust.  Had  the  trust  been  purely  voluntary,  and  had  the  orator's 
intestate  been  a  stranger  in  blood,  this  trust  would  be  carried 
into  effect.  Lord  Eldon  stated  the  rule  of  law,  as  it  has  always 
been  understood  and  acted  upon,  in  the  leading  case  of  Allison  v. 
Mlisonj  6  Yes.  656,  thus :  '^  If  the  trust  is  perfectly  created  so 
that  the  donor  or  settlor  has  nothing  more  to  do,  and  the  person 
seeking  to  enforce  it  has  need  of  no  further  conveyances  from  the 
settlor,  and  nothing  is  required  of  the  court  but  to  give  effect  to 
the  trust  as  an  executed  trust,  it  will  be  carried  into  effect  al- 
though it  was  without  consideration,  and  the  possession  of  the 
property  was  not  changed.  *  *  *  i  take  the  distinction  to 
be,  that  if  you  want  the  assistance  of  the  court  to  constitute  you 
eestui  que  tru»t^  and  the  instrument  is  volontary,  you  shall  not 
have  that  assistance,"  but  if  the  trust  is  executed,  as  if  a  ^'  party 
has  completely  transferred  stock,  though  it  is  voluntary,  yet,  the 
legal  conveyance  being  completely  made,  the  equitable  intent  will 
be  enforced  by  this  court."  Perry  Trusts,  s.  98 ;  Mlison  v.  JEUisany 
6  Yes.  656 ;  s.  c.  1  Lead.  Cas.  Eq.  199  ;  Lewin  Trusts,  134-5 ; 
2  Story  Eq.  Jur.  s.  793  a. 

Where  there  is  merely  an  executory  agreement  without  consid- 
eration, to  execute  a  written  declaration  of  a  trust,  courts  will  not 
regard  it.  On  the  other  hand,  if  a  party  has  declared  himself  to 
be  a  trustee,  as  in  the  case  at  bar,  the  beneficial  interest  becomes 
ipso  facto  vested  in  the  cestui  que  trust  without  further  action, 
and  courts  will  lend  their  aid  to  enforce  his  rights.  That  distinc- 
tion is  clearly  defined,  and  runs  through  all  the  cases.  £x  parte 
Pye^  18  Yes.  149 ;  Perry  Trusts,  s.  96  et  stq, ;  Badgley  v.  Vo- 
train^  18  Am.  Rep.  541. 

Another  ground  of  defence  is  that  the  conveyance  was  made  to 
Perry,  and  the  bond  containing  the  declaration  of  the  trust  executed 
by  him,  ^'  without  the  knowledge  of  said  Abigail,  and  she  was 
never  consulted  thereabout,  advised  with,  or  spoken  to  on  the  sub- 
ject, etc."  This  is  wholly  immaterial.  No  notice  to  the  cestui 
que  trusty  even  in  ease  of  a  voluntary  trust,  if  in  .other  respects 
properly  created,  is  necessary.  Perry  Trusts,  s.  105 ;  Moses  v. 
Murgatoydy  1  Johns.  Gh.  129. 

It  is  further  claimed  that  the  provision  in  said  Perry's  bond  for 
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the  payment  of  $400  to  the  intestate,  was  so  far  in  the  nature  of 
a  testamentary  disposition  of  a  portion  of  said  Nelson's  estate  that 
Nelson  could  recall  the  gifl  or  revoke  it  during  his  lifetime.  We 
have  shown  that  there  was  not  a  testamentary  disposition,  but  an 
express  declaration  of  a  trust.  It  follows  that  the  trust  cannot 
be  revoked  or  annulled  without  the  consent  of  the  cestui  que  trust. 
Perry  Trusts,  ss.  77,  86,  104  ;  Hunnewell  v.  Lane^  11  Met.  163. 

The  authorities  are  abundant  to  show  that  nothing  less  than  the 
deed  of  Abigail  or  of  her  administrator,  would  discharge  the  land 
from  the  trust.  The  deed  or  release  of  March  22,  1878,  could 
not  affect  the  orator  nor  his  intestate. 

It  is  averred  in  the  answer,  that  no  application  had  ever  been 
made  to  the  said  Nelson  and  Mary  by  the  said  Abigail,  nor  by  the 
plaintiff,  nor  by  any  one  for  them,  that  they  should  determine  the 
question  that  had  arisen  between  them,  etc.  A  reference  to  the 
bond  will  show  thai  the  questions  here  involved  were  not  among 
those  that  were  to  bo  submitted  to  the  arbitrament  of  Nelson  and 
Mary.  The  provisions  for  arbitration  relate  to  those  questions 
that  might  arise  between  Perry  and  the  younger  children,  in  re- 
gard to  their  sup)K)rt  and  education,  and  their  labor  during  their 
minority.  The  mutter  of  how  much  each  child  should  receive 
from  Perry,  and  when  it  was  payable,  was  so  definitely  fixed  in 
the  bond  that  there  was  no  opportunity  for  controversy  or  arbi- 
tration. To  require  the  orator  to  submit  the  questions  involved 
in  this  suit  to  two  of  the  defendants,  is  an  absurdity  that  has  no 
warrant  in  any  system  of  jurisprudence.  A  law  that  would  make 
a  man  judge  in  his  own  cause  would  be  void.  Again,  the  case 
shows  that  Nelson  and  Mary,  without  the  orator's  knowledge,  con- 
sent or  presence,  have  decided  the  cause,  rendered  judgment  m 
favor  of  their  codefendant,  and,  as  far  as  they  had  power  to  do 
so,  discharged  him  from  all  liability  created  by  the  transactions  of 
September  30,  1870.  But  there  is  another  answer  to  that  de- 
fence. The  agreement  to  arbitrate,  even  if  it  extended  to  that 
controversy,  had  no  binding  force.  *'  Parties  cannot  contract 
themselves  out  of  their  right  to  have  their  disputes  settled  in 
courts  of  justice."  Caldwell  Arb.  c.  3,  and  notes.  What  is  al- 
leged in  the.  answer  in  regard  to  the  intention  of  Nelson  is  of  no 
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importance.  The  intent  of  the  parties  is  to  be  ascertained  from 
the  deeds,  interpreted  in  the  light  of  the  facts  existing  at  their 
execution.  It  is  apparent  that  the  purpose  of  Nelson  and  Marj 
was  to  make  a  provision  for  their  children,  and  for  their  personal 
support  and  maintenance.  To  that  end  they  placed  their  prop- 
erty in  Perry's  hands,  and  he  took  it  upon  the  various  trusts  he 
declared  in  his  bond,  among  other  things,  to  pay  $400  to  the  in- 
testate or  her  heirs. 

Henry  A.  Harman^  for  the  defendants. 

The  claim  of  the  orator  in  this  case,  that  the  facts  appearing 
show  a  complete,  valid,  executed,  and  irrevocable  trust  in  favor 
of  the  plaintiff's  intestate,  is  opposed  by  the  defendants  upon  the 
following  grounds : 

1.     Because  there  was  in  fact  no  perfect  and  complete  trust. 

It  has  long  been  settled  that,  in  favor  of  a  mere  volunteer, 
claiming  upon  no  ground  of  valuable  consideration,  a  court  of 
equity  will  not  interfere  to  complete  an  instrument  of  trust  or  gift 
which  the  giver  has  in  any  way  left  incomplete.  Lewin  Trusts, 
110 ;  Ellum  v.  Elluon,  6  Ves.  662 ;  Perry  Trusts,  s.  100 ;  Biehr 
ards  v.  Delbridge^  18  Eq.  Ca.  11 ;  NichoUon  v.  Heartley^  19  Eq. 
Ca.  233  ;  Milroy  v.  Lord,  4  De  Gex.  F.  A  J.  264 ;  Carhart's  Ap- 
peal, 78  Penn.  119. 

That  the  plaintiff  is  a  volunteer,  and  stands  upon  no  ground  of 
valuable  consideration,  cannot  admit  of  any  discussion.  Perry 
Trusts,  s.  107.  The  instruments  alleged  to  constitute  a  declara- 
tion of  trust  are  incomplete.  The  statutes  of  this  state  require 
that  every  trust  concerning  land  shall  be  created  or  declared  by 
an  instrument  in  writing,  signed  by  the  party  creating  or  declaring 
the  same,  or  by  his  attorney.     Gen.  Sts.  c.  65,  s.  22. 

It  cannot  be  claimed  that  the  defendant  Perry,  by  the  bond 
which  he  signed,  has  created  or  declared  any  trust.  All  he  did 
was  to  enter  into  a  contract  with  Nelson  and  Mary ;  and  to  any 
suit  thereon  his  complete  answer  is,  that  the  parties  with  whom 
he  has  contracted  have  released  and  discharged  him  from  that 
claim.  The  person  who  must  be  claimed  as  creating  or  declaring 
the  trust,  if  any  one,  is  Nelson ;  and  this  suit  is  based,  not  upon 
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any  riolation  by  Perry  of  his  contract,  but  upon  the  idea  that 
Nelson  and  Mary  had  no  right  to  discharge  the  bond  as  against 
the  plaintiff ;  whereas  the  only  writing  signed  by  Nelson  was  a  plain 
warranty  deed  to  Perry,  containing  no  creation  or  declaration 
of  any  trust  whatever.  Had  Perry  owned  the  property  at  the 
time,  and  agreed  in  writing  to  hold  it  for  Abigail,  he  would  have 
declared  a  trust ;  but  be  could  not  declare  a  trust  in  the  property 
of  another.  While  these  papers  must  be  considered  together,  as 
forming  parts  of  the  same  transaction,  yet  in  the  deed  from  Nelson 
to  Perry  there  is  no  reference  to  the  bond  so  as  to  make  the  latter 
«a  constituent  part  of  the  former  deed. 

The  alleged  trust  was  never  communicated  to  the  orator's 
intestate,  nor  did  she  ever  accept  or  affirm  the  same ;  and  it  was 
duly  revoked,  if  it  could  be  revoked,  by  the  release  of  March  22, 
1873,  after  the  motive  for  its  creation  had  failed  by  the  death  of 
the  plaintiff's  intestate,  and  before  suit  brought.  There  must  be 
shown  an  affirmance  by  the  orator's  intestate  before  revocation, 
and  that  within  a  reasonable  time.     Story  Eq.  Jur.  s.  972. 

But  had  the  alleged  trust  been  perfectly  created  upon  its  face, 
yet  it  contains  within  itself  such  an  implied  or  constructive  power 
of  revocation  as  will  authorize  the  discharge  complained  of. 

It  is  well  settled  that,  although  upon  the  face  of  the  papers 
there  may  seem  to  be  a  trust  perfectly  created,  yet  the  court  in 
determining  as  a  question  of  fact  whether  in  reality  there  was 
such  a  trust,  will  consider  the  situation  of  the  parties,  the  nature 
of  the  property,  the  purposes  or  objects  of  the  settlor,  and  the 
other  circumstances  of  the  case,  all  of  which  are  extrinsic  matters, 
and  must  be  proved  by  parol,  and  from  which  the  court  may  find, 
as  a  matter  of  fact,  that  the  supposed  trust  was  never  perfectly 
created,  or  that  it  was  revocable.  Perry  Trusts,  ss.  99,  103. 
From  the  circumstances  of  the  case,  it  clearly  appears  never  to 
have  been  the  intention  of  the  settlor  that  the  trust  should  operate 
other  than  as  a  testamentary  disposition. 

In  various  reported  cases,  such  facts  as  the  lack  of  notice,  non- 
delivery, failure  of  motive,  and  many  others,  are  considered  as 
circumstances  showing  that  the  settlor  had  not  actually  parted 
with  the  control  of  the  property,  and  that  therefore  there  remained 
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a  power  of  revocation.  Perry  Trusts,  ss.  99, 103.  The  trust,  if 
any  there  be,  results  from  the  operation  of  a  bond  and  mortgage. 
A  mortgage  has  certain  well  understood  properties,  prominent 
among  which  are  the  right  and  power  of  the  mortgagee  to  dis- 
charge the  same  at  pleasure.  It  is  insisted,  therefore,  that  if  a 
donor  makes  a  declaration  of  trust  by  means  of  a  mortgage  to 
himself,  there  will  be  a  constructive  power  of  revocation  which 
the  court  is  bound  to  notice  and  enforce. 

In  the  condition  of  the  bond  it  was  stipulated  that  *'  if  any 
question  should  arise  between  the  said  Perry  and  either  of  said 
children,  in  relation  to  the  matters  aforesaid,  the  same  shall  he 
left  to  the  determination  of  said  Nelson  and  Mary."  If  this  were 
an  action  between  parties  to  a  contract  containing  such  a  stipula- 
tion, it  might  be  objected  that  parties  could  not  contract  them- 
selves out  of  their  right  to  sue.  But  since  there  is  no  dispute 
between  the  contracting  parties,  —  since,  according  to  the  orator's 
view,  the  condition  of  the  bond  was  the  condition  of  a  trust,  settled 
by  Nelson  upon  the  orator's  intestate,  —  it  was  competent  for  him 
to  affix  to  his  voluntary  gift  such  conditions  as  he  chose,  even  to 
the  extent  of  referring  to  the  decision  of  the  giver  all  questions 
connected  with  the  gift ;  which,  it  is  insisted,  amounts  to  a  power 
of  revocation.  That  there  is  neither  injustice  nor  absurdity  in 
this,  but  only  a  natural  right,  is  well  shown  by  the  analogy  of 
Mdrkwellv.  Markwell,  34  Beav.l2. 

But  if  the  papers  exhibited  a  well-created  trust,  and  one  that  did 
not  contain  a  constructive  power  of  revocation,  yet  there  are  circum- 
stances about  the  case  which  show  that  according  to  well-settled 
law  it  should  contain  a  power  of  revocation,  which  a  court  of 
equity  will,  if  necessary,  engraft  upon  the  papers  as  a  reformation 
of  the  contract.  Although  there  is  no  doubt  that  a  man  may  most 
improvidently  alien  his  own  property,  provided  he  do  so  with 
clear  understanding  and  deliberate  intent ;  yet  whenever  an  instru- 
ment is  so  executed  that  through  accident  or  mistake  it  does 
not  correctly  represent  the  intention  of  the  settlor,  it  will  be  set 
aside,  and  a  power  of  revocation  implied  therein,  upon  the  appli- 
cation of  the  executing  party ;  and,  in  particular,  the  absence  of 
such  a  power  of  revocation  in  a  trust,  is  viewed  in  equity  as  a 
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circumstance  of  saspicion,  especially  where  there  is  no  apparent 
motive  for  the  irrevocability,  or  where  the  original  motive  for  the 
gift  has  failed.  Naldred  v.  Qilham^  1  P.  Wms.  577  ;  Suguenin 
V,  Baselej/y  14  Ves.  273 ;  Ha%ting%  v.  Orde^  11  Sim.  205 ;  CoutU 
V.  Ackworthy  L.  R.  8  Eq.  Cas.  558 ;  Everitt  v.  EverUt^  10  Eq.  Cas. 
406  ;  Hall  v.  Hall,  8  Ch,  App.  430 ;  Fhillips  v.  MullingB,  7  Ch. 
App.  244 ;  Wolla%t<m  v.  Tribe^  9  Eq.  Gas.  44 ;  Oarmey  v  Mundy^ 
2A  N.  J.  Eq.  243  ;  RusselVs  Appeal,  75  Penn.  269 ;  Tucker's  Ap- 
peal^ 75  Penn.  864 ;  Perry  Trusts,  s.  104,  and  notes.  And  where 
the  deliberate  intent  to  make  an  irrevocable  gift  does  not  appear, 
where  no  motive  for  such  a  gift  is  shown,  or  such  motive,  if  any 
might  have  existed,  has  failed,  the  omission  of  a  power  of  revoca- 
tion is  prima  facie  evidence  of  a  mistake,  and  casts  the  burden  of 
supporting  the  settlement  upon  the  claimant.  RusteWs  Appeal, 
75  Penn.  269 ;  Am.  Law  Reg.  June,  1874, 354.  Some  of  the  cir- 
cumstances to  be  considered  in  determining  both  whether  a  trust 
was  perfectly  created,  and  whether  there  was  a  mistake,  are :  — 
the  character  of  the  instruments,  being  bond  and  mortgage,  instru- 
ments designed  to  be  discharged  and  cancelled  at  the  pleasure  of 
the  mortgagee ;  the  proviso  for  the  submission  of  all  questions, 
whereby  Nelson  and  Mary  could  control  the  disposition  of  their 
property  ;  the  abstaining  from  informing  the  proposed  beneficiary 
of  the  proposed  gift ;  the  actual  intention  and  understanding  that 
Nelson  should  and  did  still  retain  the  control  of  the  avails  of  his 
farm ;  the  fact  that  at  the  time  of  the  execution  of  the  bond  and 
mortgage,  as  the  law  of  the  state  then  stood.  Nelson  would  be  the 
sole  heir  and  distributee  of  the  intestate  if  she  died  without  issue. 
Gten.  Sts.  c.  61,  s.  1,  c.  56.  s.  1 ;  whereas,  on  November  22, 
following,  the  law  was  so  changed  that  the  plaintiff  has  become 
entitled  to  the  fund.  Acts  of  1870,  No.  31 ;  the  death  of  the  in- 
testate, November  3, 1871,  leaving  no  children  ;  the  actual  revo- 
cation, March  22, 1873,  of  the  asserted  gift,  before  suit  brought. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.    The  deed,  the  bond,  and  the  mortgage,  constitute 
a  single,  entire  transaction.    The  deed  conveyed  the  legal  title  to 
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Perry.     The  bond  shows  the  character  and  purpose  of  the  deed. 
The  mortgage  secures  the  fulfillment  of  such  purpose. 

The  purpose  of  the  conveyance  was,  among  other  things,  to 
give  to  Abigail  Barber  $400.  The  conveyance  was  made  upon 
that  consideration,  in  part;  and  Perry  received  and  holds  the 
title  in  virtue  of  his  covenant  to  pay  that  sum  to  her  by  April  1, 
1871.  When  the  papers  had  been  executed  alid  delivered,  the 
rights,  duties,  and  liabilities  of  the  respective  parties,  contemplated 
by  the  transaction  and  to  be  affected  by  it,  were  fixed  and  opera- 
tive. As  the  result,  said  Abigail  had  the  right  to  have  the  9400 
paid  to  her  on  the  day  stipulated,  and  it  was  the  duty  of  Perry 
to  pay  it.  It  was  a  righ{  vested  in  her  by  the  transaction.  The 
father  had  put  into  his  hands  the  property  out  of,  and  in  consider- 
ation of  which,  said  sum  was  to  be  paid,  and  Perry  covenanted  to 
pay  it — that  is,  to  appropriate  that  value  of  that  property  for  that 
purpose.  This  constituted  a  trust  in  him,  created  and  declared 
by  the  writings  executed  and  delivered  by  and  between  the  par- 
ties thereto.  It  was  a  completed  transaction,  with  nothing  left  to 
be  done  in  order  to  render  it  effectual  for  the  purposes  proposed. 
Nothing  was  left  contingent,  nothing  discretionary,  nothing  pro- 
visional or  conditional,  so  far  as  related  to  Abigail. 

This  then  answers  the  requirements  of  our  statute  as  to  trusts ; 
and,  at  the  same  time,  answers  to  the  utmost  requirements  of  the 
common  and  equity  law  of  the  subject  as  stated  in  the  text  books, 
and  as  applied  and  illustrated  in  the  cases.  Such  a  trust  is  as 
irrevocable  as  an  executed  gift.  The  right  of  the  cestui  que  tnut^ 
after  having  become  perfected  and  vested,  cannot  be  invalidated 
or  devested  by  the  acts  of  the  parties  creating  the  trust.  Nothing 
short  of  the  act  of  the  cestui  is  effectual  as  against  such  right 
So  are  all  the  authorities  cited  on  both  sides  in  the  argument. 
The  general  doctrine  is  well  stated  by  Bigelow,  G.  J.,  in  Stone 
V.  Hacketty  12  Gray,  227 ;  Perry  Trusts,  s.  101  et  seq.  In  section 
104  it  is  said :  "  If  the  voluntary  trust  is  once  perfectly  created, 
and  the  relation  of  trustee  and  cestui  que  trust  is  once  established, 
it  will  be  enforced,  though  the  settlor  has  destroyed  the  deed,  or 
has  attempted  to  revoke  it  by  making  a  second  voluntary  settle- 
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ment  of  the  same  property."  Section  105 :  Nor  is  notice  to  the 
cestui  que  trust,  or  to  the  trustee,  and  acceptance  by  him,  essen- 
tial to  the  validity  of  a  voluntary  trust,  as  against  the  settlor,  if 
it  is  otherwise  perfectly  created.  For  the  law  of  the  subject  con- 
trolling this  case,  see  Hill  Trustees,  52,  83,  and  notes.  We 
refrain  from  repeating  or  discussing  the  established  and  familiar 
propositions  of  the  law  by  which  this  case  is  embraced  and 
controlled. 

In  the  deeds  creating  the  trust,  no  power  of  revocation  is  re- 
served or  contained.  When  the  trust  is  not  impeachable  for  other 
reasons,  the  lack  of  such  power  reserved  has  no  effect  even  as 
evidence  of  mistake,  provided  there  appears  to  have  been  the  in- 
tent to  make  an  irrevocable  gift.  In  this  case  such  an  intent  is 
fully  manifest  upon  adequate  and  worthy  motive,  which  does  not 
appear  in  any  manner  to  have  failed.  There  is  no  circumstance 
nor  incident  indicating  the  existence  of  any  ground  known  to  the 
law  for  holding  the  trust  invalid  or  revocable. 

We  consider  the  case  upon  its  own  facts,  and  decide  it  accord- 
ingly, and  do  not  indulge  in  speculation  nor  disquisition  as  to  how 
we  should  decide  it  if  it  had  been  different  from  what  it  is. 

It  is  specially  to  be  noted,  that  the  attempted  act  of  revocation 
consists  in  giving  to  Perry,  the  trustee,  the  amount  that  had  been 
given  by  the  deeds  creating  the  trust,  to  Abigail,  without  any  new 
consideration  or  apparent  motive,  that  is,  making  a  voluntary  gift 
to  Perry  of  what  had  already  been,  by  an  effectual  transaction, 
given  to  his  sister. 

The  point  that  is  made,  as  to  the  provision  in  the  condition  of 
the  bond  for  leaving  to  said  Nelson  and  Mary  tKe  determination 
of  any  question  that  should  arise  between  said  Perry  and  either 
of  said  children,  has  no  foundation.  That  provision  had  no  rela- 
tion to  such  questions  as  are  involved  in  this  case,  viz.,  whether  a 
trust  was  created  so  as  to  entitle  a  court  of  equity  to  give  it 
effect — whether  it  was  revocable— whether  it  has  been  revoked. 
Nothing  of  this  kind  could  have  been  in  mind  by  the  parties  to 
the  transaction  creating  the  trust,  as  is  evident  both  from  the  na- 
ture of  the  subject  and  from  the  provision  referred  to. 
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Mandate.  Decree  reversed,  cause  remanded,  for  decree  that 
snid  sum  of  $400,  and  interest  on  it  from  April  1, 1871,  be  paid 
to  the  orator  by  said  Perry  N.  Thompson,  on  demand,  and  that  it 
be  made  a  charge  on  the  real  estate  aforesaid  till  paid,  and  that 
the  orator  recover  costs. 
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BATES  V.  LECLAIR. 
Varianee.     Estoppel. 

A  note  payable  on  or  he/ore  six  months  from  date,  was  declared  upon  as  payable  six 
months  from  date.    Held,  no  variance. 

B.  was  interested  with  the  plaintiff,  his  son,  in  the  note  in  suit,  which  purported  to  be 
signed  by  defendant  as  surety  for  his  son,  the  principal.  The  testimony  tended  to 
show  that  B.,  having  heard  rumors  unfavorable  to  the  principal's  solvency,  went  to 
defendant,  told  him  he  held  a  note  against  him,  and  as  he  signed  it  as  surety,  and 
it  was  overdue,  he  thought  he  would  let  him  know  about  it;  that  defendant  there- 
upon looked  at  the  note,  and  at  his  name  thereon,  and  gaid,  **  It  is  all  right;"  that 
about  ten  days  thereafter,  defendant  asked  B.  what  interest  his  (defendant's)  son 
was  paying  on  the  note,  and  was  told,  and  thereupon  said  that  that  was  better  than 
they  could  do  at  the  bank;  and  that  thereafter  B.  supposed  "everything  was  all 
right,"  and  made  no  attempt  to  collect  the  note,  nor  to  press  payment  thereof,  until 
aboiit  a  year  and  a  half  afterwards,  though  the  principal  continued  in  business 
about  six  months  thereafter  as  before.  Eleldf  that  the  testimony  tended  to  show 
all  that  was  necessary  to  estop  defendant  from  denying  that  he  signed  the  note. 


280  CHITTENDEN  COUNTY, 

Bates  V.  Ledaiz. 

Assumpsit.  The  declaration  contained  a  special  coant  upon  a 
promissory  note  alleged  to  be  payable  six  months  from  the  date 
thereof,  and  the  common  counts.  Plea,  the  general  issue,  with 
notice  that  the  defendant  would,  on  trial,  deny  the  execution  of 
the  note.  Trial  by  jury,  April  Term,  1876,  Piebpoint,  C.  J., 
presiding. 

It  appeared  withopt  dispute,  that  at  the  date  of  the  note 
described  in  the  special  count,  one  Ed.  C.  Leclair  was  indebted  to 
the  plaintiff  and  his  father,  Luther  M.  Bates,  jointly,  in  a  sum 
equal  to  or  more  than  the  amount  of  said  note,  for  butter  previ- 
ously sold  and  delivered  by  them  to  him  for  his  own  benefit,  and 
on  his  sole  account  and  credit ;  and  it  was  conceded  that  if  the 
defendant  was  liable  at  all  on  said  note,  be'  was  liable  only  as 
surety  for  the  said  Ed.  C.  Leclair,  who  signed  the  note  as  prin- 
cipal. The  note  was  not  produced  on  trial,  the  plaintiff  claiming, 
and  his  testimony  satisfactorily  showing,  that  it  was  surrendered 
to  the  said  Ed.  G.  Leclair  about  fifteen  months  after  its  date,  on 
\  A  "^livery  by  him  to  the  plaintiff  of  another  note  for  the  same 
a.^oant,  purporting  to  have  been  executed  by  the  said  Ed.  G.  Le- 
clair and  the  defendant,  the  signature  of  the  defendant  to  which 
was  conceded  on  trial  to  have  been  forged.  The  testimony  on 
the  part  of  the  plaintiff  tended  to  show  that  the  note  described 
in  the  count  was  delivered  to  him  by  the  said  Ed.  G.  Leclair  at 
its  date,  and  that  the  signatures  thereto  were  genuine-^the  signa- 
ture of  the  defendant  being  followed  by  the  word  surety.  The 
testimony  on  the  part  of  the  defendant  tended  to  show  that  his 
name  was  not  subscribed  to  said  note  by  himself  nor  by  his 
authority,  but  was  forged ;  and  that  he  never  knew  of  the  ex- 
istence of  said  note  until  after  the  commencement  of  this  suit. 
The  plaintiff  testified  that  the  note  in  suit  was  a  joint  and  several 
note  for  $500,  dated  November  21,  1873,  payable  on  or  before 
six  months  from  date,  with  interest ;  and  upon  this  subject  there 
was  no  other  testimony  except  that  of  Luther  M.  Bates,  who  tes- 
tified that  some  time  in  the  fall  of  1873,  his  son  and  he  received 
from  Ed.  G.  Leclair  on  account  of  their  claim  against  him  for 
butter,  a  joint  note  signed  by  himself,  and  by  the  defendant  as 
surety,  for  $500 ;  that  he  was  quite  sure  the  note  was  given  for 
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six  months ;  and  on  being  asked  whether  it  did  not  read  ^^  on  or 
before  six  months  ?"  said,  ^'  I  cannot  say  as  it  read  so."  The 
witness  further  testified  as  follows : 

In  September,  I  think,  1874,  having  heard  rumors  unfavorable 
to  the  solvency  of  Ed.  C.  Leciair,  I  called  with  the  note  at  his 
store,  and  there  found  him  and  the  defendant.  Stepping  up  to 
the  defendant,  I  said,  *'  Mr.  Leclair,  I  hold  a  little  note  against 
jou,  and  as  you  signed  it  for  surety,  and  it  is  past  due,  I  thought 
I  would  let  you  know."  He  said,  '^  I  never  signed  any  note  to 
you."  "  Well,"  said  I,  "  the  note  isn't  running  to  me  ;  it  is  run- 
ning to  my  son."  **  That,"  said  he,  "  is  all  right."  I  held  the 
note  in  my  hand ;  he  reached  down  and  slapped  it,  and  looked  at 
his  name,  and  said,  ''  That  is  all  right."  I  then  put  the  note  in 
my  pocket,  and  left  for  home.  About  ten  days  or  two  weeks 
afterwards,  I  again  met  the  defendant  at  the  same  place,  and  he 
inquired  what  interest  his  son  was  paying  on  the  note  ?  I  told 
him  I  guessed  about  eight  per  cent.  He  said  that  was  as  well  as 
they  could  do  at  the  bank.  Ed.  C.  Leclair  continued  doing  bus- 
iness at  his  usual  place  and  in  the  usual  way,  up  to  February, 
1875,  and  my  son  and  I  dealt  with  him  as  before.  And  supposing 
after  my  conversations  with  the  defendant,  that  everything  was  all 
right,  I  made  no  attempt  to  collect  the  note  or  to  press  payment 
on  it  until  the  following  winter,  when  we  heard  that  Ed.  0.  Le 
clair  had  failed. 

There  was  no  other  testimony  in  the  case  tending  to  show 
what  was  said  at  these  pretended  interviews  between  the  said  L. 
M.  Bates  and  the  defendant,  except  that  of  the  defendant, 
who  positively  denied  that  any  such  interviews  ever  occurred. 

The  defendant  requested  the  court  to  charge,  that  if  the  tenor 
of  said  note  was  as  testified  by  the  plaintifif,  there  was  a  fatal 
variance  between  the  description  of  the  note  in  the  declaration 
and  the  testimony,  in  respect  to  the  time  of  payment ;  and  that 
the  defendant  being,  at  most,  but  a  mere  surety,  having  received 
no  pai*t  of  the  consideration  of  the  note,  there  could  be  no  recov 
ery  against  him  on  the  common  counts. 

But  the  court  instructed  the  jury  that  there  was  no  variance ; 
that  recovery  could  be  had  under  the  common  counts,  provided 
the  genuineness  of  defendant's  signature  to  the  note  in  suit  was 
established ;  and  that  if  the  jury  found  the  facts  that  the  testi 
mony  of  L.  M.  Bates  tended  to  show  concerning  his  interviews 
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with  the  defendant,  the  defendant  would  be  thereby  estopped 
from  denying  the  genuineness  of  his  signature  to  the  note. 
Verdict  for  plaintiff ;  exceptions  by  defendant. 

Wales  ^  Taft  and  E.  R  Hard^  for  defendant. 

If  the  tenor  of  the  note  was  as  described  by  the  plaintiff  in  his 
testimony,  there  was  a  fatal  variance  between  the  note  and  the 
description  of  it  in  the  first  count.     1  Smith  Lead.  Cas.  922-4. 

The  defendant  being  only  a  surety,  and  having  received  no  part 
of  ^he  consideration  of  the  note,  no  recovery  can  legally  be  had 
against  him  on  the  common  counts.  Wells  v.  Girling^  8  Taunt. 
737  ;  Straton  v.  Bostall,  2  T.  R.  (*367);  Page's  Admr.  v.  Bank 
of  Alexandria^  7  Wheat.  35 ;  Sandford  v.  Norton^  14  Vt.  228  ; 
Chit.  Bills,  681. 

The  charge  of  the  court  on  the  point  of  estoppel  was  clearly 
erroneous.  The  only  testimony  introduced  upon  which  the  pre- 
tense could  possibly  be  made  that  the  defendant  was  estopped 
from  denying  the  execution  of  the  note  by  him,  was  that  of 
Luther  M.  Bates ;  and  this  is  insufficient  in  several  respects,  to 
warrant  the  court  in  leaving  the  question  to  the  jury.  1.  The 
witness  did  not  inform  the  defendant  that  his  statement  or  con- 
duct would  in  any  way  affect  the  conduct  of  the  holder  of  the 
note ;  nor  was  there  anything  in  the  circumstances  to  indicate  to 
the  defendant  that  such  would  be  the  effect.  2.  There  is  noth- 
ing to  show  that  the  defendant  intended  or  expected  that  his 
statement  would  affect  the  action  of  the  holder  of  the  note  in  re- 
spect to  its  collection  of  the  other  signer.  3.  The  witness  does 
not  say,  positively,  that  any  steps  would  have  been  taken  to  col- 
lect the  note  of  Ed.  C.  Leclair  if  the  pretended  interview  with 
the  defendant  had  not  occurred ;  and  it  requires  a  rather  violent 
inference  to  gather  any  such  fact  from  the  testimony.  4.  It 
scarcely  appears  from  the  testimony  that  Luther  M.  Bates  gave 
the  defendant  such  information  relative  to  his  connection  with  the 
note,  as  would,  under  any  circumstances,  make  the  defendant's 
statements  binding  on  him  byway  of  estoppel.  Bigelow  Estop. 
480 ;  ffackelt  v.  Callender,  32  Vt.  97. 
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B.  M.  TyUr  and  Henry  BoHard^  for  plaintiff. 

There  is  not  a  fatal  variance  between  the  description  of  the 
note  in  the  declaration  and  that  given  bj  the  plaintiff  in  his  evi- 
dence. The  plaintiff  was  entitled  to  recover  under  the  special 
count,  if  the  jury  found  the  other  facts  that  the  court  instructed 
them  they  must  find,  to  entitle  the  plaintiff  to  a  verdict.  CriUen- 
den  V.  French,  21  111.  598 ;  Fouffe  v.  Olark^  25  111.  383 ;  Mooton 
y.  Tennetf,  16  111.  494 ;  Hoover  v.  Johnston,  6  Blachf.  473  ;  Gha- 
ham  V.  Fahne9toekj  5  lb.  215 ;  Little  v.  Blunt,  16  Pick.  359 ; 
Templeton  v.  BaBcom,  33  Yt.  182 ;  Fa%sumpsic  Bank  v.  Q-o$9,  31 
Vt.  315 ;  1  Saund.  PI.  &  Ev.  456, 1087. 

There  was  no  error  in  the  charge  of  the  court  as  to  the  effect 
of  the  alleged  interviews  between  L.  M.  Bates  and  the  defendant. 
If  L.  M.  Bates,  who  had  an  equal  interest  with  the  plaintiff  in 
said  note,  called  upon  the  defendant  for  the  purpose  of  notifying 
him  that  the  note  had  not  been  paid,  and  the  defendant,  after 
examining  the  note,  told  him  it  was  all  right,  and  he  and  the 
plaintiff,  relying  upon  the  statements  then  made  by  defendant, 
neglected  to  take  any  measures  to  secure  the  claim,  and  were 
thereby  prevented  from  securing  it  against  Ed.  0.  Leclair,  then 
defendant  was  estopped  from  afterwards  denying  what  he  had 
substantially  admitted  by  both  word  and  act.  Herman  Estop. 
340  et  seq.y  and  446,  447,  450 ;  Welland  Canal  Co.  v.  Hathaway, 
8  Wend.  483  ;  2  Smith  Lead.  Cas.  460 ;  Cumminge  v.  Webster, 
43  Me.  192 ;  Forsyth  v.  Day,  46  Me.  176 ;  Cowles  v.  Baton,  21 
Conn.  451 ;  Roe  v.  Jerome,  18  Conn.  138 ;  Preston  v.  Mann,  25 
Conn.  118 ;  Smcns  v.  8Uele,  36  N.  H.  73. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  I.  The  declaration  counts  upon  a  note  payable  six 
months  from  the  date  thereof.  The  plaintiff's  own  testimony 
tended  to  show  that  the  note  was  payable  on  or  before  six  months 
from  its  date.  The  defendant  insisted  in  the  County  Court,  that 
if  this  testimony  was  believed,  there  was  a  legal  variance  between 
the  note  proved  and  the  declaration.  It  is  well  settled  that  in 
an  action  upon  a  contract,  the  contract  must  be  proved  as  laid. 
Mann  and  Wheeler  v.  Burehard  and  Page,  40  Yt.  326.  The 
80 
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declaration  need  not  contain  the  words  of  the  contract  —  it  is 
sufficient  if  it  set  forth  the  substance  and  legal  effect  of  the  con- 
tract, with  precision,  certainty,  and  clearness.  In  a  note  payable 
on  or  before  six  months  from  its  dale,  the  maker  does  not  promise 
to  pay  until  the  six  months  have  elapsed.  His  promise  is  to  pay 
at  the  end  of  six  months.  He  reserves  the  right,  if  he  so  elect, 
to  pay  at  any  time  during  the  six  months,  but  the  payee  cannot 
legally  enforce  payment  until  the  end  of  the  six  months.  The 
declaration  correctly  describes  the  time  when  the  maker  promised 
to  pay  the  note,  but  omits  to  state  that  he  could  have  paid  it 
sooner  if  he  had  so  elected.  After  the  six  months  had  passed,. 
the  right  of  election,  reserved  to  the  maker,  was  gone,  and  it  then 
remained  a  note  payable  in  six  months  from  its  date.  The  decla- 
ration sets  forth  the  substance  and  legal  effect  of  the  note  as  it 
was  at  the  time  the  suit  was  brought,  and  all  tliat  was  necessary 
to  show  a  cause  of  action  in  the  plaintiff.  We  think  this  was 
sufficient,  and  that  there  was  no  such  legal  variance  between  the 
declaration  and  the  proof  as  would  defeat  the  plaintiff's  right  of 
recovery.  It  was  a  variance  in  an  immaterial  matter  which  did 
not  touch  the  plaintiff's  right  of  action,  and  which  need  not  be 
stated  for  the  legal  identification  of  the  note  as  the  cause  of  action 
declared  on,  if  future  litigation  should  arise  between  the  parties 
in  regard  to  it.  Passumpsic  Bank  v.  i2oa«,  31  Vt.  315 ;  Mootan 
V.  Tenney,  16  111.  494 ;  Hoover  v.  Johnston,  6  Blackf.  (Ind.)  473 ; 
Templeton  v.  BaBcom,  33  Vt.  132. 

In  this  view  of  the  case,  the  determination  of  whether  the 
plaintiff  could  recover  under  the  common  counts  in  assumpsit, 
becomes  immaterial. 

II.  It  is  not  claimed  that  the  County  Court  did  not,  in  the 
charge  to  the  jury,  correctly  state  the  law  appertaining  to  estoppel, 
but  it  is  claimed  that  the  testimony  did  not  tend  to  establish  all 
the  points  necessary  to  be  established,  to  make  out  an  estoppel, 
and  hence,  that  the  action  of  the  County  Court  was  erroneous. 
The  only  testimony  on  the  subject  was  that  of  L.  M.  Bates.  He 
testified  that  he  was  interested  in  the  note  with  the  plaintiff,  and, 
having  heard  rumors  unfavorable  to  the  solvency  of  Ed.  C.  Le- 
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clair,  the  other  signer  of  the  note,  he  called  at  the  store  with  the 
not^,  and  found  the  defendant  there.  Stepping  up  to  him  with 
the  note  in  his  hand,  he  said,  ^^  Mr.  Leclair,  I  hold  a  little  note 
against  you,  and  as  you  signed  it  for  surety,  and  it  is  past  due,  I 
thought  I  would  let  you  know."  He  said,  '^  I  never  signed  a 
note  to  you."  Bates  then  told  him  the  note  was  running  to  his 
son.  Leclair  then  said,  ^'  That  is  all  right,"  reached  down  and 
slapped  it,  looked  at  his  name,  and  said,  '*'  That  is  all  right." 
Now  it  is  urged  that  Bates  did  not  inform  the  defendant  that  his 
action  would  be  influenced  by  the  defendant's  admission  or  denial 
of  his  signature  to  the  note.  The  kind  and  manner  of  the  inquiry 
were  enough  to  put  a  man  of  ordinary  prudence  on  his  guard  in 
that  respect,  and  plainly  to  indicate  to  him  that  Bates's  action 
would  be  influenced  by  his  answer.  So,  too,  it  is  claimed  that 
Bates  did  not  testify  what  he  should  have  done  if  the  defendant 
had  denied  that  he  executed  the  note.  But  there  is  a  violent 
presumption  that  if  he  had  denied  its  execution,  having  heard 
rumors  unfavorable  to  the  solvency  of  the  other  signer,  he  would 
not  have  rested  easy  and  failed  to  take  any  steps  for  the  collection 
of  the  note.  The  language  of  a  witness  is  to  be  reasonably  con- 
sidered, and  to  be  weighed,  having  in  mind  the  known  laws  and 
motives  which  ordinarily  govern  human  conduct.  When  thus 
considered  and  weighed,  we  think  the  testimony  of  L.  M.  Bates 
tended  to  establish  all  that  was  necessary  to  work  an  estoppel 
upon  a  denial  of  the  execution  of  the  note  by  the  defendant. 
Having  this  tendency,  it  was  the  duty  of  the  County  Court  to  sub- 
mit the  question  of  estoppel  to  the  jury,  with  proper  instructions. 
Judgment  affirmed. 
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In  re  POLLY  CAREY'S  ESTATE  ;  BLAKE  and  MORTON,  Ap- 
pellants.* 

WilL    Revocation  by  Marriage.    Effect  of  Probate, 

rbe  testatrix,  on  October  29,  1864,  while  sole,  made  her  will,  by  which  she  gave  to 
the  American  Missionary  Association  eight  thousand  dollars,  provided,  that  if  that 
sum  should  be  more  than  half  of  her  estate,  both  real  and  personal,  then  she  gmye 
the  association  a  sum  equal  to  one  half  of  her  estate,  and  no  more,  and  to  the  Con- 
gregational Society  at  Milton  Falls,  all  the  remainder  of  her  estate,  both  real  and 
personal.  At  that  time  she  was  possessed  in  her  own  right  of  real  estate  of  the 
value  of  about  thirteen  thousand  dollars,  and  of  personal  estate,  consisting  in  part 
of  choees  In  action,  of  the  value  of  about  fifteen  thousand  dollars.  She  afterwards 
married.  Before  that  event,  it  was  agreed  between  her  and  her  intended  hnsband, 
that  her  will  should  be  to  some  extent  changed  in  his  favor;  but  after  the  marriage, 
upon  a  further  understanding  with  him,  she  made  a  satisfactory  provision  for  him 
otherwise.  On  August  2,  1868,  she  died,  without  issue.  Upon  the  probate  of  her 
will,  its  establishment  was  consented  to  by  the  husband.  It  appeared  npon  settle- 
ment of  the  administration  account,  that  after  payment  of  all  debts,  there  remained 
in  the  hands  of  the  executor  personal  property  of  the  value  of  about  914,000,  and 
cash  derived  from  the  sale  of  real  estate  to  the  amount  of  $11,927.  HM,  t?iat  the 
probate  of  the  will  was  conclusive  only  as  to  its  due  execution;  that,  as  there  was 
no  ante-nuptial  agreement  to  keep  the  property  of  the  testatrix  separate,  nor  to  cut 
down  her  husband's  right  thereto,  the  will  was  revoked  by  the  marriage  as  to  all 
personalty,  whether  choses  in  action  or  choses  in  possession;  that  as  at  the  wife's 
death  her  property  had  not  In  fact  been  reduced  to  possession  by  the  husband,  bis 
rights  thereto,  under  the  law  as  it  then  stood,  then  ceased,  and  that  his  subsequent 
eonsent  to  the  establishment  of  the  will  was  therefore  of  no  effect;  that  althoagh 
there  was  thus  a  large  part  of  the  property  that  did  not  pass  by  the  will,  yet,  as  the 
executor  had  administered  upon  the  whole  estate,  distribution  might  properly 
be  made  upon  his  administration;  and  that  as  all  the  facts  upon  which  distiibatlon 
should  be  made  appeared  of  record,  the  court  would  render  final  judgment  there- 
on, making  distribution;  that  all  the  personal  property  should  be  decreed  to  the 
heirs  of  the  testatrix;  that  as  the  bequest  to  the  American  Missionary  Assodatioa 
was  a  general  pecuniary  legacy,  and  as  the  personalty  was  ample  for  its  payment^ 
the  bequest  was  strictly  one  of  personalty,  and  therefore  revoked  by  the  revocation 
of  BO  much  of  the  will  as  related  to  personalty;  and  that  the  provision  for  the  Con- 
gregational Society  at  Milton  Falls  was  an  express  devise  of  real  estate,  free  from  all 
general  legacies  that  there  was  sufllcient  personalty  to  meet.    - 

Appeal  from  a  decree  of  the  Probate  Court  for  the  district  of 
Chittenden,  distributing  the  estate  of  the  said  Pollj  Carey  in 
accordance  with  the  provisions  of  her  wilL    Trial  by  the  court  at 

*  Decided  at  the  January  Term,  1S76. 
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the  April  Term,  1875,  upon  an  agreed  statement  of  facts,  Pieb- 
POINT,  C.  J.,  presiding. 

On  October  29, 1864,  the  said  Polly  Carej,  then  an  unmarried 
woman  of  full  age,  and  known  by  her  maiden  name  of  Tomberson, 
made  a  will,  which  has  since  been  duly  probated.  The  said  Polly 
was  then  possessed  in  her  own  right  of  personal  property,  con- 
sisting in  part  of  choses  in  action,  of  the  value  of  about  fifteen 
thousand  dollars,  and  seised  and  possessed  in  her  own  right  in  fee 
of  real  estate  of  the  value  of  about  thirteen  thousand  dollars. 

On  February  2,  1867,  after  the  making  of  the  said  will, 
the  testatrix  was  lawfully  married  to  one  Jonathan  W.  Ca- 
rey, and  continued  to  be  his  wife  and  to  live  with  him  until 
August  2, 1868,  when  she  died,  leaving  the  said  Jonathan  sur- 
viving—  no  children  of  the  marriage  having  been  born.  Before 
the  said  marriage  the  testatrix  informed  the  said  Jonathan  of  the 
will  and  its  provisions,  and  it  was  then  agreed  between  them  that 
if  they  should  marry,  she  should  afterwards  so  change  her  will 
that  it  should  make  provision  for  him.  She  however  made  no 
change  in  her  said  will,  but  instead  thereof,  by  arrangement  be- 
tween them  after  their  marriage,  she  made  a  satisfactory  provision 
for  him  otherwise.  After  the  decease  of  the  testatrix,  the  said 
Jonathan  claimed  all  of  the  personal  property  of  which  she  died 
possessed,  and  refused  to  consent  to  the  proof  and  establishment 
of  the  will ;  but  upon  the  assurance  of  the  executor  that  if  he 
would  consent  to  its  establishment  he  should  have  more  of  the 
estate  than  he  could  get  otherwise,  he  executed  a  writing  directed 
to  the  probate  court,  expressing  his  consent  to  its  establishment ; 
and  expressed  like  consent  on  hearing  on  appeal  in  the  County 
Court ;  and  it  was  established,  as  before  stated. 

All  of  the  said  Jonathan's  claims  against  the  estate  were  set- 
tled before  hearing  in  the  County  Court.  Upon  settlement  of  the 
administration  account,  it  appeared  that  after  payment  of  all 
debts,  there  remained  in  the  hands  of  the  executor,  personal  prop- 
erty of  the  value  of  about  $14,000,  and  cash  derived  from  the 
sale  of  real  estate  to  the  amount  of  911,927.  The  appellants, 
Jonathan  Blake  and  Hannah  Morton,  are  all  of  the  lawful  heirs 
of  the  testatrix. 
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That  portion  of  the  will  material  to  be  stated,  after  making 
provision  for  the  support  of  the  testatrix's  mother  before  any 
division  of  the  estate  or  the  payment  of  any  legacies,  and  beqaeath- 
ing  certain  specific  legacies  to  William  Bean  and  Hannah  Morton, 
was  as  follows : 

I  give  and  bequeath  to  my  executor  hereinafter  named,  the 
sum  of  eight  thousand  dollars  in  trust,  to  pay  the  same  in  one  year 
after  my  decease  to  the  person  who,  when  the  same  is  payable, 
shall  act  as  treasurer  of  the  American  Missionary  Association  in 
New  York  city,  to  be  applied  under  the  direction  of  the  executive 
committee  of  that  association,  to  its  charitable  uses  and  purposes  ; 
provided,  however,  that  if  at  my  decease  ♦  ♦  ♦  ♦  eight 
thousand  dollars  shall  be  more  than  half  of  my  estate,  both  real 
and  personal,  after  the  settlement  of  my  estate,  then  I  give  to  the 
association  a  sum  equal  to  one  half  of  my  estate,  and  no  more.  I 
give  and  bequeath  all  of  the  remainder  of  my  estate,  both  real 
and  personal,  to  the  Congregational  Society  at  Milton  Falls,  for 
their  own  use  and  purposes  forever. 

There  were  specific  legacies  of  personal  property  to  Hannah 
Morton  and  William  Bean.  The  decree  of  the  Probate  Court 
was  affirmed,  pro  format  with  costs  ;  to  which  the  appellants  ex- 
cepted. 

Daniel  Roberta  ( 0.  W.  Witters  and  E.  J.  Phelps  with  him) , 
for  the  executors  and  legatees. 

The  estate  was  distributed  according  to  the  provisions  of  the 
will,  which  had  been  duly  probated.  In  order  to  sustain  the- 
appeal,  the  appellants  must  establish  two  propositions :  —  First, 
that  the  will  failed  to  operate  upon  all  or  some  part  of  the  estate 
embraced  in  it,  and  ordered  to  be  distributed ;  and,  secondly,  that 
the  appellants,  as  heirs,  are  entitled,  as  against  the  will  and  the 
decree  of  distribution,  to  all  such  part  of  the  estate.  This  claim 
rests  upon  the  theory,  first,  that  the  marriage  of  the  testatrix 
after  the  making  of  the  will,  operated  to  revoke  it,  or  to  remove 
from  its  operation  all  or  some  of  the  property  embraced  in  it ; 
and,  secondly,  that  to  the  extent  that  such  property  was  not  acta- 
ally  appropriated  by  the  husband,  they,  as  her  heirs,  take  it. 

The  will  was  not  revoked  by  her  subsequent  marriage,  and 
^^  considerable  of  the  property  disposed  of  by  the  will  remained 


JANUARY  TERM,  1877.  289 

I     In  B«  Polly  CaieVs  Estate. 

/in  the  testatrix  unaffected  "  thereby.  Morton  v.  Onion^  45  Yt. 
145.  The  same  case  decides,  that  only  to  the  extent  that  the 
ante-nuptial  will  is  inconsistent  with  the  supervening  right  of  the 
husband  accruing  by  the  fact  of  marriage,  is  the  will  rendered 
inoperative  ;  that  is,  whatever  the  marriage  gives  to  the  husband 
it  takes  from  under  the  operation  of  the  will,  and  as  to  the  rest, 
the  will  stands,  and  fastens  to  it. 

The  ante-nuptial  will  was  not  affected  by  the  marriage,  as  to 
any  property  that  the  testatrix  could  pass  by  will,  for,  as  to  that, 
the  will  remained  ambulatory. 

In  this  state  the  testamentary  power  of  the  wife  is,  and  ever 
has  been,  as  ample  as  that  of  the  husband  ;  each  could  devise  or 
bequeath  whatever  was  his  or  hers.  Rev.  Sts.  1797,  209  ;  Slade's 
Sts.  386 ;  Rev.  Sts.  1840,  c.  45,  ss.  1,  4 ;  Oen.  Sts.  c.  49,  ss.  1, 
4 ;  AUen  v.  Little^  5  Ohio,  65 ;  Schoul.  Dom.  Rel.  258  ;  Fisher 
T.  Kimball,  17  Vt.  823  ;  MoHon  v.  Oniotiy  45  Vt.  158.  In  1847, 
the  power  was  expressly  given  to  married  women  to  devise  their 
real  estate  ;  Gen.  Sts.  c.  71,  s.  17  ;  and  in  1870,  to  bequeath  their 
personal  estate.  Acts  of  1870,  No.  31.  The  last  two  acts  should 
not  be  construed  as  conferring  a  new  power,  but  as  designed  to 
render  the  former  acts  certain  of  construction.  In  1845,  Red- 
field,  J.,  held,  in  a  case  of  a  married  woman's  will,  that  ''  by 
statute  in  this  state  the  right  to  dispose  of  real  and  personal  es- 
tate is  put  upon  the  same  ground."  Fisher  v.  Kimball,  17  Yt. 
323.  And  Babbett,  J.,  has  held,  that  '^  we  have  no  wills  as,  or 
by  force,  of  common  or  ecclesiastical  law,  but  only  by  statute." 
Warner  v.  Warner,  37  Vt.  868. 

The  estate  ordered  to  be  distributed  was  of  three  classes,  first, 
cash  arising  from  the  sale  of  real  estate  by  the  executors,  which 
stands  as  real  estate ;  secondly,  personal  chattels  ;  thirdly,  choses 
in  action,  as  certain  bank  stock. 

As  both  by  the  general  provisions  of  the  wills  acts  before  1847, 
and  by  the  special  act  of  that  year,  the  testatrix  had  the  power  to 
dispose  of  the  real  estate  during  coverture,  it  follows  that  her 
marriage  did  not  affect  the  operation  of  her  previous  will  as  to 
that. 

Aside  from  the  question  of  the  effect  of  her  husband's  consent 
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to  the  will,  it  may  be  safely  admitted  that  the  marriage  operated 
as  a  gift  absolute  of  the  testatrix's  personal  estate  in  possession 
to  the  hasband,  and  that  it  was  taken  flrom  under  the  operation  of 
the  will.  But  by  becoming  his,  it  ceased  to  be  hers,  and  cannot 
be  claimed  by  her  heirs.  The  case  also  shows  that  the  husband, 
after  her  death,  vindicated  his  own  right  in  that  respect,  and  was 
allowed  all  the  rights  that  the  marriage  gave  him. 

The  marriage  did  not  operate  as  a  gift  of  her  choses  in  actioa 
to  the  husbaud,  except  upon  condition  that  he  should  reduce  them 
to  possession  during  coverture.  The  marriage  rather  gave^him 
the  right  to  make  them  his  if  he  should  so  choose,  by  converting 
them  to  his  use ;  and  by  not  doing  this,  they  remained  hers. 
Schoul.  Dom.  Rel.  114.  Such  chose  in  action  ^*  htlongB  to  the 
wif€^  until  the  husband  reduces  it  to  possession."  Short  v.  Moartj 
10  Yt.  446.  By  not  reducing  them  to  possession,  the  husband 
must  be  taken  to  have  consented  that  they  should  remain  h^  »qh- 
arate  tstaU^  and  to  her  separate  use,  *'  In  chancery  such  choses 
in  action  are  treated  as  the  separate  property  of  the  wife."  Short 
V.  Moore^  10  Vt.  446.  As  to  property  so  held,  the/ta  disponendi 
is  necessarily  incident,  and  as  to  it  ji  wife  stands  as  Kfemme  soUj 
and  may  dispose  of  it  by  will.  1  Wms.  Exrs.  46, 156  ;  Schoal. 
Dom.  Rel.  268 ;  Frary  v.  Booth,  87  Vt.  78,  86 ;  Willard  Bq. 
634,  646.  The  marriage  therefore  did  not  affect  the  operation  of 
the  will  as  to  such  separate  estate,  because  it  did  not  affect  its 
ambulatory  character. 

As  to  the  revocation  of  a  will  ^^  by  implication  of  law  "  (G(en. 
Sts.  c.  49,  s.  7),  the  law  of  this  state  is,  that  ^'  no  alteration  in  the 
circumstances  of  the  testator  will  in  any  case  amount  to  a  revo- 
cation in  law ;"  that  it  cannot  be  so  revoked,  *^  except  from  the 
necessity  of  the  case  ;  that  is,  when  the  testator  has  alienated  the 
devised  estate,  and  there  is  nothing  for  it  to  operate  upon,  in  so 
far  it  is  revoked."  Parkhill  v.  Parkhill,  Brayt.  239  ;  Ghaves  v. 
Sheldon,  2  D.  Chip.  71 ;  Blandin  v.  Blandin,  9  Vt.  210 ;  1  Redf. 
Wills,  389,  approving  Graves  v.  Sheldon. 

Just  so  far,  therefore,  as  the  marriage  of  the  testatrix  operated 
to  convey  the  estate  embraced  in  the  will  to  her  husband,  to  that 
extent,  and  that  only  (aside  from  his  consent),  was  the  will  by 
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implication  of  law  revoked,  or  rather  was  the  will  left  without 
subject  to  operate  upon. 

By  English  as  well  as  by  American  law,  the  wife,  even  with- 
oat  an  enabling  statute,  can  with  consent  of  her  husband  make  a 
valid  will  of  personalty  upon  condition  that  he  survive  her,  and 
does  not  after  her  death  disaffirm  such  consent.  Fisher  v.  Kim- 
ball,  17  Vt.  823 ;  1  Wms.  Exrs.  46,  47 ;  Schoul.  Dom.  Rel.  251, 
2,  3,  and  notes. 

Here  the  husband  consented  to  the  will  before  marriage  and 
during  coverture,  and  afterwards  in  express  and  formal  manner 
on  probate  of  the  will.  That  was  a  clear  waiver  of  any  right 
which  he  might  by  possibility  have  had  to  the  estate  in  question, 
and  an  assent  to  her  independent  disposal  of  it.  Schoul.  Dom. 
Rel.  262 ;  1  Wms.  Exrs.  45,  49 ;  1  Redf.  Wills,  25.  Nor  is  it 
material  to  inquire  by  what  inducements  he  gave  such  consent. 
He  is  the  only  party  who  can  have  reason  or  right  to  complain. 
If  he  is  satisfied,  other  parties  must  acquiesce.  Any  attempted 
distinction  between  the  husband's  consent  to  the  will  made  during 
coverture  and  consent  during  coverture  to  the  will  made  before 
marriage,  stands  upon  no  reason.  It  is,  in  either  case,  and 
equallj^*,  a  surrender  of  the  husband's  supposed  right  to  control 
and  appropriate  the  estate,  and  an  assent  to  the  wife's  disposal  of 
it.  The  consent  gave  effect  to  the  will  as  to  the  choses  in  action, 
even  under  the  English  rule  of  a  wife's  incapacity  to  make  a  will 
— much  more  in  this  state.  Hodsden  v.  Lloyd,  2  Bro.  Gh.  534, 
543.  This  decree  is  justified  also  upon  the  equitable  ground  of 
enforcing  the  agreement  between  Carey  and  his  wife,  both  ante 
and  post  nuptiaL  lu  equity  that  agreement  was  binding,  and 
having  been  perfected  and  carried  out  by  the  decree,  it  should  not 
be  disturbed.  Barron  v.  Barron,  24  Vt.  375  ;  Frary  v.  Booth, 
37  Vt.  78 ;  Story  Eq.  Jur.  s.  1372. 

Finally,  the  appellants  have  no  status  in  court  entitling  them  to 
raise  the  question  they  make.  It  is  only  for  the  husband's  sake 
that  the  rule  provided  that  the  marriage  revoked  the  wife's  will 
made  before  marriage — resting  upon  the  idea  that  the  exercise 
of  the  power  to  make  such  will  during  marriage  was  inconsistent 
with  his  superior  rights.  It  is  not  for  other  parties  to  complain, 
31 
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who  do  not  claim  under  him.  As  to  all  the  world  but  her  hus- 
band, the  wife  has  the  power  of  a  feme  sole  for  the  making  of  a 
will ;  and  as  to  him  she  has  all  the  power  left  which  he  has  not, 
as  husband,  the  legal  right  to  control,  and  all  of  his  own  power 
which  he  consents  to  yield  to  her.  JSbdaden  v.  Lloyd^  2  Bro.  Ch. 
634 ;  Morton  t.  Onion,  45  Vt.  145. 

Davis  ^  Adamsy  for  the  appellants. 

The  distribution  according  to  the  provisions  of  the  will  was 
erroneous,  at  least  so  far  as  the  personal  estate  was  concerned. 
At  common  law  the  marriage  of  a  woman  was  a  revocation  of  her 
will  made  before  marriage.  Forse  and  Hembling*s  Case^  4  Coke, 
60  ;  Cotter  v.  Sayer,  2  P.  Wms.  628;  Dot  rf.  Hodsden  v.  Staples^ 
2  T.  R.  684  ;  Hodsden  v.  Lloyd,  2  Bro.  Ch.  534 ;  1  Wms. 
Exrs.  93-5 ;  2  Bl  Com.  498 ;  4  Kent  Com.  527 ;  1  Jarman 
Wills,  150 ;  2  Greenl.  Bv.  s.  684 ;  1  Redf.  Wills,  292  ;  Schoul. 
Dom.  Rel.  251,  257  ;  Oarrett  v.  Dabney,  27  Miss.  335 ;  Loomis  v. 
Loomis^  51  Barb.  257. 

And  the  rule  of  revocation  by  marriage  was  always  applied  as 
rigorously  to  those  cases  in  which  a  married  woman  could,  at 
common  law,  and  under  the  English  statute,  make  a  valid  will,  as 
to  those  in  which  she  could  not.  The  only  case  in  which  it  has 
been  held  that  even  a  will  made  by  a  femme  sole  in  the  execution 
of  a  power  was  not  revoked  by  marringe,  is  that  of  Lstgan  v.  Bell, 
5  E.  C.  L.  872,  and  that  turned  upon  the  construction  of  the  set- 
tlement under  which  it  was  made.  Moreover',  the  statutes  of 
Wm.  4  and  of  Vict,  seem  sufficient  to  sustain  the  decision  in  that 
case.  And  marriage  was  an  absolute  revocation  of  her  will,  so 
that  it  was  not  revived  by  her  surviving  her  husband.  And  that 
rule  applied  with  the  same  force  to  a  bequest  of  personal  property 
as  to  a  devise  of  real  estate.  Long  v.  Afdred,  3  Addms  (Eccl. 
Court),  48;  Mrs.  Lewises  Case,  4  Burn  Ec.  Law,  47;  4  Kent 
Com.  527,  and  cases  cited ;  Garrett  v.  Dabney,  27  Miss  335. 

There  was  no  statute  in  this  state,  previous  to  the  death  of  the 
testatrix,  empowering  married  women  to  bequeath  personal  prop- 
erty ;  but  by  the  act  of  1847  she  could  devise  her  real  estate. 
Gen.  Sts.  c,  71,  s.  17. 
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The  expression,  "  every  person,"  in  the  first  and  fourth  sections 
of  c.  49  of  Gen.  Sts.,  does  not  include  married  women,  because 
they  have  no  legal  existence  as  persons.  Osgood  v.  Breedy  12 
Mass.  625 ;  Marston  v.  Norton,  6  N.  H.  211 ;  Cutter  v.  Butler, 
5  Post.  343,  352 ;  Morse  v.  Thompson,  4  Gush.  662  ;  1  Tolm.  Sts. 
(1808),  121,  8.  6  ;  Gen.  Sts.  c.  49,  s.  26. 

The  reason  of  the  common  law  rule  contended  for  rested  on  the 
fact  that  a  married  woman  could  not  dispose  of  her  property  by 
will.  A  will  made  before  marriage  therefore  ceased  to  be  ambu- 
latory upon  her  marriage.  Morton  v.  Onion,  exr.  46  Vt.  146. 
This  reason,  so  far  as  the  devise  of  real  estate  is  concerned,  was 
removed  by  the  statute  of  1847,  above  cited.  But  so  far  as  the 
disposition  of  personal  estate  by  will  is  concerned,  it  remained 
the  same  as  at  common  law  until  the  act  of  1870,  empowering 
married  women  to  bequeath  personal  estate.  Therefore,  the  plain 
logic  of  this  case  would  seem  to  be,  inasmuch  as  the  testamentary 
capacity  of  a  married  woman,  so  far  as  it  related  to  her  per- 
sonalty, was  unchanged  until  after  the  decease  of  the  testatrix, 
that  her  will  to  that  extent  was  revoked  by  her  marriage,  and 
should  be  declared  inoperative  to  pass  any  personal  property. 

Until  the  act  of  1870  (Acts  of  1870,  No.  31),  a  married 
woman  had  no  power,  in  this  state,  to  make  a  will  of  personalty. 
Without  the  consent  of  her  husband,  she  had  no  such  power  at 
common  law,  except  in  special  cases  in  which  the  power  was 
derived,  not  from  the  general  rules  of  law,  but  from  settlement  or 
other  arrangement,  expressly  or  impliedly  conferring  it ;  and  even 
in  these  cases,  the  aid  of  a  court  of  equity  has  generally,  if  not 
always,  been  necessary  to  render  such  bequests  valid.  12  N. 
Y.  416. 

The  authorities  that  sustain  the  testamentary  powers  of  married 
women  as  respects  personalty  secured  to  their  sole  and  separate 
use,  have  no  application  to  this  case.  The  passage  of  the  acts  of 
1847  and  of  1870  are  entitled  to  weight  as  legislative  constructions 
of  the  general  law  prescribing  who  may  make  wills.  Sedgw. 
Stat.  Law,  214. 

The  question  upon  which  the  case  of  Morton  v.  Onion  turned, 
was  that  of  admitting  the  will  to  probate ;  and  in  the  decision  of 
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that  question,  it  could  not  be  determined  what  property  should 
pass  under  the  will. 

In  the  opinion  in  that  case,  it  is  stated  that  the  court  recognize 
that  the  true  doctrine  of  the  law,  as  to  the  assent  of  the  husband 
to  the  wife's  will  of  her  personalty,  is  stated  in  Lloyd  v.  Hodsdenj 
2  Bro.  C.  C.  684.  That  case  was  very  similar  to  the  present  one, 
and  by  reference  to  it,  it  will  be  seen  that  the  rule  therein  stated 
is  precisely  the  one  contended  for  by  the  appellants.  If  it  is 
recognized  and  adhered  to,  it  would  seem  that  the  appellants  must 
prevail.  The  validity  of  the  will  could  not  depend  upon  the  con- 
sent of  the  husband.  The  marriage  revoked  the  will  absolutely, 
to  the  extent  of  her  personal  property,  and  nothing  short  of  a 
republication  by  the  testatrix  could  revive  it.  The  arrangement 
with  the  husband  before  marriage  did  not  amount  to  an  agreement 
that  she  should  have  power  to  dispose  of  her  property  by  will 
after  marriage.  During  coverture  he  gave  no  consent  that  she 
might  make  a  will.  After  her  decease  he  claimed  her  personal 
property,  but  finally  upon  the  assurance  of  the  executor  that  he 
should  get  more  of  her  estate  than  if  the  will  was  not  established, 
he  gave  his  consent  to  its  establishment.  That  arrangement  with 
the  husband  would  not  be  sufficient  at  common  law  to  enable  the 
wife  to  make  a  will  of  her  personalty  during  coverture.  The 
rights  of  the  heirs  became  fixed  upon  the  death  of  the  testatrix. 
The  consent  of  the  husband  given  after  her  death  could  not  aflfect 
those  rights.  If  his  consent  was  material  to  revive  the  will  or 
prevent  a  revocation,  it  follows  that  if  he  dissented,  the  revoca- 
tion would  be  complete,  and  thus  the  operative  efiect  of  the  will 
would  be  made  to  depend  upon  his  act.  It  would  thus  become  in 
reality  his  will. 

None  of  the  personalty  passed  by  the  will ;  but  if  any  of  It  did, 
certainly  the  chases  in  action  did  not.  1  Yes.  49,  n. ;  Stephens  v. 
Bagwell,  15  Ves.  139. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  probate  of  this  will  did  not  at  all  settle 
what  property  should  pass  by  it.  The  statute.  Gen.  Sts.  379,  s. 
20,  provides  that  *''  the  probate  of  a  will  of  real  or  personal  es- 


JANUARY  TERM,  1877.  245 

In  Re  Polly  Carey's  Estate. 

tate,"  ^^  shall  be  conclusive  as  to  its  due  execution  ;"  and  that 
only  is  the  effect,  generally,  of  the  probate  of  a  will.  Toller 
Exrs.  68,  242  ;  Holman  v.  Perry ^  4  Met.  492 ;  and  was  what  was 
understood  and  intended  to  be  the  effect  of  the  probate  of  this  one 
when  it  was  done.  Morton  v.  Onion^  45  Vt.  145.  The  questions 
as  to  what  this  will  did  pass,  remain,  and  are  now  to  be  deter- 
mined on  the  facts  agreed  to.  The  instrument  being  established 
as  the  will  of  the  testatrix,  it  would  pass  all  the  property  em- 
braced in  its  provisions  that  she  had  testamentary  power  over  at 
the  time  of  her  death.  The  provisions  of  it  embrace  both  lands 
and  personal  estate ;  and,  as  the  power  to  devise  the  former  and 
to  bequeath  the  latter  had,  for  a  long  time  before  it  was  made, 
stood  on  different  footings,  it  is  somewhat  necessary  to  examine 
into  her  testamentary  power  over  each.  It  has  been  thought  by 
many  that  before  the  Conquest,  lands  were  devisable,  and  by  some 
that  they  were  not ;  but  however  that  may  have  been,  it  is  agreed 
by  all  that  after  that  they  were  not,  on  account  of  the  tenure  by 
which  they  were  held,  and  not  on  account  of  any  statute ;  and  it 
became  settled  that  at  common  law  they  were  not.  Swinb.  pt. 
3,  8.  2;  Co.  Litt.  3  b.;  2  Bl.  Com.  374.  The  statute  32  H. 
VIII,  c.  1,  s.  30,  authorized  all  and  every  person  to  devise  lands. 
These  words  in  that  statute  were  not  understood  to  include /(ewTwe* 
covert;  but  to  avoid  scruples,  34  H.  VIII,  c.  5,  s.  14,  expressly 
excluding  them,  was  passed,  and  that  was  thought  to  have  been 
idle.  Sir  Qeo.  Caverlye^s  Case^  Dyer,  354  b. ;  Powell  on  Devises, 
140.  Since  then,  except  in  a  few  instances,  general  words  like 
those  in  statutes  of  wills,  have  been  understood  to  be  used,  to  en- 
able those  who  otherwise  had  testamentary  power  to  dispose  by 
will  of  the  particular  class  of  property  named  in  the  statutes,  and 
not  to  give  power  to  others  to  make  wills.  Marston  v.  Norton^ 
5  N.  H.  611 ;  Osgood  v.  Breeds  12  Mass.  525  ;  George  v.  Bussingj 
16  B.  Mon.  558 ;  Morse  v.  Thompson^  4  Cush.  562  ;  Lee  v.  Ben- 
neti,  31  Miss.  119  ;  Cutter  v.  Butler,  5  Post.  357.  In  1847,  the 
Legislature  of  this  state  passed  an  act  that  enabled  married  women 
to  devise  their  lands,  or  any  interest  therein  descendable  to  their 
heirs.  Gen.  Sts.  471,  s.  17.  By  force  of  this  statute,  this  testa- 
trix had  testamentary  control  of  her  lands  up  to  the  time  of  her 
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death,  the  same  as  she  had  when  she  was  sole  and  made  her  will, 
and  they  would  clearly  pass  by  the  will  to  the  devisees. 

But  neither  when  the  will  was  made,  nor  when  she  died,  had 
any  act  been  passed,  authorizing  femmes  covert  to  make  wills  of 
personalty ;  and,  as  they  would  not  be  included  in  the  general 
words  of  the  statutes  relating  to  such  wills,  any  more  than  they 
would  be  in  like  words  relating  to  wills  of  lands,  she  had  the 
same  and  no  more  power  by  will  over  her  personal  estate  than 
she  had  at  common  law.     By  that  law,  however,  there  was  no 
presumption  that  femme%  covert  lacked  mental  capacity  to  make 
wills,  for  they  could  dispose  of  property  over  which  their  husbands 
had  no  control  as  well  as  femmes  sole  ;  Imt  they  lacked  full  and 
independent  power  over  that  which  their  husbands  had  the  right 
to  control.     As  was  said   by  Barrett,  J.,  in  Morton  v.  (7nt<m, 
^^  The  change  of  condition  effected  by  marriage,  as  that  expression 
is  sometimes  used,  derives  all  its  significance,  as  well  as  its  oper- 
ative force  as  a  revocation  of  a  will,  from  the  fact  that  peculiar 
rights  accrue  to  the  husband  in  respect  to  the  property  owned  by 
the  wife  at  the  time  of,  or  coming  to  her  during,  coverture." 
These  peculiar  rights  that  accrue  are,  that  the  marriage  places 
all  the  personal  property  held  by  the  wife  in  her  own  right  and 
not  limited  to  her  separate  use,  within  the  reach  of  the  husband, 
so  that  he  can  take  it  to  himself  if  he  pleases,  and  whether  he 
does  take  it  or  not,  by  his  right  to  take  it  he  has  power  to  control 
its  disposition,  so  that  the  wife  is  without  the  full  control  and 
freedom  of  choice  about  the  disposition  of  the  property  that  is 
necessary  to  the  making  a  valid  will.     As  was  said  by  Richard- 
son, C.  J.,  in  Marston  v.  Norton^  5  N.  H.  512,  "  She  is  under  a 
civil  disqualification  arisitig  from  want  of  free  agency  and  not 
from  want  of  judgment."     Forse  and  Kembling^^  Co.  60;  Swinb. 
pt.  2,  ix;  2  Burn's  Eccl.  Law  (ed.  1763),  507 ;  HodsdenY.  Uoyd^ 
2  Bro.  Ch.  534  ;  Morse  v.  Thompson,  4  Cush.  562 ;  Mod.  Prob.  of 
Wills,  6.     And  in  this  case,  although  the  will  was  made  before 
marriage,  and  while  the  testatrix  had  full  power  over  the  disposi- 
tion of  all  her  property, — as  there  was  no  placing  the  property  to 
her  separate  use,  and  it  was  not  so  held  by  her  in  any  way, — all 
her  personal  property  became,  by  the  marriage,  so  situated  that  the 
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husband  could  control  it  if  he  would,  and  thereafter  she  was  under 
that  power  for  restraint,  and  was  without  full  testamentary  free- 
dom as  to  that  property.  As  to  such  a  will,  it  is  laid  down  in 
Swrinb-  pt.  2,  ix,  that,  "  albeit  the  Testament  be  made  before  the 
Marriage,  yet,  she  being  intestable  at  the  time  of  her  death,  by 
reason  her  husband  is  then  living,  the  Testament  is  voide  ;  for  it 
is  necessary  to  the  validity  of  a  Testament  that  the  testator  have 
abilitie  to  make  a  Testament,  not  onely  at  the  time  of  the  making 
thereof,  when  the  Testament  receiveth  his  essence  or  being,  but 
also  at  the  time  of  -the  Testator's  death,  when  the  Testament 
)*eceiveth  his  strength  and  confirmation."  And  in  Powell  on 
Devises,  140,  it  is  said  that  the  law  ^^  considered  the  taking  of  a 
husband,  being  the  woman's  own  act,  to  amount  to  a  countermand 
in  law,  at  least  so  long  as  coverture  continued,"  of  her  will  previ- 
ously made.  This  has  always  been  the  common  law  governing 
wills  of  femme9  covert^  so  far  as  the  force  of  the  will^  themselves 
as  testamentary  dispositions  of  property  has  been  concerned. 
Such  wills  have  sometimes  derived  effective  force  from  consent 
given  by  the  husbands,  for  the  reason  that  consent  by  the  husband 
to  a  bequest  by  the  wife  of  property  to  which  he  had  a  right,  would 
amount  to  a  gift  by  him  of  his  interest,  and  thereby  pass  the  prop- 
erty according  to  the  will,  but  not  by  force  of  the  will  alone, 
nor  because  his  consent  would  add  anything  to  her  testamentary 
ability.  Bracton,  60  ;  Plowden,  343  ;  Andrew  OgneV»  Case^  4 
Co.  48  ;  Swinb.  pt.  2,  ix  ;  Cotter  v.  Sayer,  2  P.  Wms.  624  ;  Stone 
V.  Forsyth^  Doug.  707 ;  Hodsden  v.  Lloyd^  2  Bro.  Ch,  534 ;  Scam- 
mell  V.  WilkinHonj  2  East.  562 ;  Cutter  v.  Butler^  5  Post.  357  ; 
Lee  V.  Bennett^  31  Miss.  119 ;  Redf.  Wills,  23.  And  probably 
there  has  not  ever  been,  and  there  is  not  now,  really  any  question, 
but  that  at  common  law,  a  wife  could  make  a  will  of  personalty 
that,  with  the  consent  of  the  husband  carried  far  enough  to  have 
his  gift  take  effect  by  delivery,  or  far  enough  to  bind  him  to  the 
probate,  where  the  property  would  go  to  him  but  for  the  will, 
would  carry  the  property  to  the  legatee.  Redf.  Wills,  22.  But 
the  consent  must  be  to  the  particular  will,  and  not  mere  consent 
to  making  some  will,  and,  generally,  be  continued  to  the  probate, 
to  be  operative.     Redf.  24.     And  as  matter  of  course,  the  consent 
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must  be  given  at  a  time  when  the  husband  has  a  right,  either 
inchoate  or  perfect,  to  the  property  bequeathed,  to  be  of  any  effect. 
There  are  some  cases  where  the  consent  has  been  given  by  ante- 
nuptial agreement  or  marriage  articles  made  at  a  time  when  the 
husband  had  no  right  to  the  property,  and  the  wills  been  held  to 
be  operative  ;  but  more  because  the  agreement  or  articles  would 
keep  the  property  so  separately  hers  and  beyond  his  control  that 
no  consent  of  his  would  be  necessary,  than  because  consent  t*)  the 
wills  given  at  that  time  would  have  any  force.  Scammell  v.  WU- 
kin807i^  2  East,  552 ;  Lloyd  v.  ffodsdenj  -2  Bro.  Gh.  534.  In 
Fisher  v.  Kimball^  17  Vt.  323,  the  property  was  by  ante-nuptial 
agreement  placed  to  the  sole  use  of  the  wife.  It  is  suggested 
that  if  the  husband  actually  does  leave  the  property  to  the  sepa- 
rate use  of  the  wife  during  the  coverture,  without  reducing  it  to 
his  possession  at  all,  when  the  coverture  is  ended  by  her  death 
the  property  should  pass  by  her  will,  the  same  as  if  it  had  been 
limited  to  her  separate  use.  But  there  is  this  difference  between 
the  two  cases  :  when  the  property  is  so  limited,  his  control  is  lim- 
ited, and  her  testamentary  power  is  complete,  and  her  will  opera- 
tive the  same  as  any  person's ;  but  when  he  merely  leaves  it  to 
her  sole  use,  she  is  exposed  all  the  while  to  his  power  to  take 
it,  and  while  she  is  subject  to  that  restraint,  her  will  is  inopera- 
tive. As  to  a  will  of  lands  by  a  wife,  Swinburn,  pt.  2,  is,  says  : 
^^  Albeit  it  did  appeare  by  due  proofe  that  the  husband  did  not 
constraine  his  wife  thereunto,  but  that  she  of  her  owne  accord  or 
free  motion  did  make  any  such  devise,  either  to  her  husband  or' 
to  any  other  person  by  his  consent,  yet,  is  not  the  devise  good,  as 
well  because  the  words  of  the  Statute  are  gencrall  (and  where  the 
law  doth  not  distinguish  there  may  not  we  distinguish),  as  for 
divers  other  reasons  grounded  in  the  common  Lawes  of  this 
Realme."  The  agreed  facts  in  this  case  show  no  marriage  arti- 
cles or  ante-nuptial  agreement  to  keep  her  property  separate  from 
his,  nor  anything  that  would  cut  down  his  right  to  her  personal 
property  or  his  right  to  reduce  her  choses  in  action,  so  that  as  the 
case  stands,  her  freedom  of  will  as  to  all  this  personalty  was 
placed  by  the  marriage  subject  to  as  much  restraint  as  that  of  any 
woman  could  be,  and  her  will  previously  made  was,  according  to 
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all  the  authorities,  to  that  extent  rendered  inoperative.  And  as 
the  facts  show  that  this  property  was  not  in  fact  reduced  to  pos- 
session by  the  husband,  as  our  law  then  stood,  when  she  died,  his 
right  to  it  wholly  ceased,  and  it  became  the  property  of  either  her 
legatees  or  her  heirs,  without  reference  to  any  rights  of  his. 
HolmeB  V.  Holmes^  28  Vt.  765  ;  Howard  v.  Savings  Bank^  40  Vt. 
597.  When  the  rule  of  the  common  law  giving  force  to  the  wife's 
will  on  account  of  the  consent  of  the  husband  to  the  probate 
grew  up,  the  husband  had  the  full  right  to  administration  of  her 
estate  without  accountability,  so  that,  in  efifect,  the  residue  of  her 
estate  after  satisfying  debts  and  charges,  would  become  absolutely 
his,  unless  she  had  made  a  will  and  he  should  consent  to  the  pro- 
bate. 2  Bl.  Com.  515 ;  2  Redf.  Wills,  69.  Then  his  consent 
would  be  Merely  a  gift  or  renunciation  of  his  own  rights,  and  the 
operation  of  the  will  be  founded  on  his  act,  as  before  mentioned. 
But  here,  as  husbands,  according  to  the  law  as  it  stood  when  this 
wife  died,  would,  after  death  of  the  wives,  no  longer  have  any 
right  to  property  that  was  the  wives',  they  would  have  nothing  to 
yield  by  giving  consent  to  the  probate,  and  for  that  reason  no  con- 
sent they  could  give  would  be  of  any  effect.  It  appears  that  this 
husband  did  give  consent  to  the  probate  of  this  will ;  but  as  he 
had  no  rights  to  be  affected  by  it,  the  consent  would  have  no  more 
effect  upon  the  rights  of  others  than  that  of  any  other  person 
without  right  would  have.  So  this  will  is  not  made  operative  by 
any  consent  of  the  husband,  and  the  personal  property  of  the 
wife  did  not  pass  by  force  of  it.  There  has  been  some  question 
made  as  to  whether  her  choses  in  action  not  reduced  to  possession 
by  the  husband,  would  not  pass  by  the  will,  although  her  personal 
chattels  should  not.  And  there  are  some  books  and  cases  where 
language  is  used  that,  taken  by  itself,  would  indicate  that  such 
choses  would  so  pass.  Swinb.  pt.  2,  ix.  But  the  reasons  for  her 
disability  extend  to  everything  that  the  husband  would  have  power 
to  take  to  himself,  which  would  include  things  in  action  held  in 
her  own  right,  and  it  is  apprehended  that  such  expressions  refer 
to  rights  held  by  the  wife  in  a  representative  capacity,  and  not  to 
those  held  in  her  own  right.     Scammell  v.  Wilkin$on^  2   East, 

552.    On  principle,  the  disability  would  seem  to  extend  to  every- 
32 
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thing  that  would  go  to  the  husband  as  administrator ;  and  that  is 
according  to  most  of  the  authorities  that  have  been  examined. 
Johns  V.  Rowe^  Cro.  Car.  106 ;  Hodsden  v.  Lhyd^  2  Bro.  Ch. 
584  ;  2  Burn  Eccl  Law  (ed.  1763),  509  ;  Garrett  v.  Dabney,  27 
Miss.  836  ;  Cutter  v.  Butler,  5  Fost.  357  ;  Mod.  Prob.  of  Wills,  7. 

Although,  according  to  this  result,  there  is  a  large  part  of  the 
property  of  the  testatrix  that  does  not  pass  by  the  will,  and  would 
ordinarily  be  subject  to  administration  by  itself,  still,  as  the  exec- 
utor has  administered  upon  that  part  as  well  as  upon  the  rest, 
and  the  whole  is  ready  for  distribution  to  those  entitled  to  it, 
there  is  no  occasion  for  any  other  administrator  or  further  admin- 
istration ;  the  distribution  can  properly  be  made  upon  the  admin- 
istration already  had.  Hays  v.  Jackson,  6  Mass.  162.  And 
although  the  judgment  of  the  County  Court,  decreeing  distriba- 
tion  of  the. whole  according  to  the  will,  must  be  reversed,  as,  ap- 
parently, all  the  facts  upon  which  distribution  is  to  be  made  are 
upon  the  record  here,  according  to  the  later  practice  in  this  court, 
final  judgment,  making  distribution  as  the  County  Court  ought  to 
have  made  it,  is  to  be  rendered  here. 

The  will,  being  operative  on  the  real  estate,  would  carry  that 
to  the  devisee ;  and  being  revoked  by  the  marriage  as  to  the  per- 
sonal estate,  would  leave  that  to  go  to  the  heirs  at  law.  The 
real  estate  appears  to  have  been  converted  into  money ;  but  this 
is  presumed  to  have  been  regularly  done  under  the  authority  of 
the  Probate  Court,  for  the  benefit  of  those  interested,  and  the 
avails  arc  to  go  where  the  realty  would  have  gone.  Gen.  Sts. 
895,  s.  38.  The  facts  show  that  Jonathan  Blake  and  Hannah 
Morton  are  the  only  heirs  at  law,  and  clearly  all  the  personal 
property  is  to  be  decreed  to  them.  Thus  far  there  is  no  question 
about  the  distribution.  But  it  remains  to  be  determined  who  is 
the  devisee  or  who  are  the  devisees  of  the  real  estate  Or,  as  the 
will  in  respect  to  personalty  was  revoked  by  the  marriage,  it  is 
necessary  to  determine  what  legacies  were  revoked.  There  can 
be  no  question  but  that  the  specific  legacies  of  personal  chattels 
to  William  Bean  and  Hannah  Morton  were  revoked.  The  i-eal 
question  is  concerning  the  bequest  of  eight  thousand  dollars  to 
the  American  Missionary  Association.     If  that,  under  the  circum- 
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stances,  is  a  bequest  of  personalty,  it  was  revoked  and  is  inoper- 
tive  ;  if  it  is  a  bequest  to  be  paid  out  of  the  realty,  it  is  valid  and 
operative.  In  terms  this  is  a  general  pecuniary  legacy  of  eight 
thousand  dollars,  or,  if  that  should  be  more  than  half  her  estate 
after  her  decease  and  the  decease  of  her  mother  and  the  settle- 
ment of  her  estate,  of  '^  a  sum  equal  to  one  half  of"  her  estate. 
In  either  event  this  was  to  be  a  bequest  of  a  sum  of  money.  Had 
her  estate  consisted  so  far  of  realty  that  there  would  not  be 
enough  personalty  to  pay  the  legacy  of  eight  thousand  dollars,  or 
the  sum  equal  to  one  half  of  bor  estate,  the  payment  of  it,  or  of 
the  deficiency,  as  the  devise  to  the  Congregational  Society  was  of 
the  remainder,  would,  probably,  have  been  a  charge  upon  the 
realty.  But  that  does  not  alter  the  nature  of  the  bequest.  The 
provision  is  still  a  legacy  of  so  much  money,  and  not  a  devise  of 
realty.  2  Redf  Wills,  871  ;  Bligh  v.  Earl  of  Darrdey,  2  P. 
Wms.  619.  But  the  testatrix  had  ample  personal  estate  to  pay 
this  legacy,  and,  if  there  had  been  no  revocation  of  any  part  of 
the  will,  there  could  have  been  no  occasion  to  resort  to  the 
realty  for  payment  of  it.^  It  is  true  that  no  personalty  would  pass 
by  the  will  after  the  revocation,  with  which  to  pay  that  legacy ; 
but  the  question  is  not,  whether  the  property  was  revoked,  but 
whether  the  legacy  was  revoked.  The  rule  is  and  has  always  been 
that  general  pecuniary  legacies  are  to  be  paid  out  of  the  personal 
assets,  if  these  assets  are  sufficient,  and  they  are,  in  that  case, 
strictly  bequests  of  personal  property.  2  Redf.  Wills,  869 ; 
Humes  v.  Woody  8  Pick.  478 ;  Hays  v.  Jackson^  6  Mass.  149 ; 
Toller  Exrs.  417  ;  Inchiquin  v.  O'Brien,  1  Wils.  82. 

According  to  this  rule,  as  the  personal  assets  were  ample,  this 
was  a  bequest  of  personalty,  and  was  subject  to  revocation  by 
revoking  so  much  of  the  will  as  related  to  personal  property,  the 
same  as  the  other  bequests  of  personal  property  were.  This 
being  the  case,  the  suggestion  that  there  was  no  personalty  that 
passed  by  the  will  to  satisfy  it,  is  of  no  force,  for  the  legacy  being 
revoked,  there  is  no  occasion  to  look  for  property  of  any  class  to 
satisfy  it. 

Further  as  to  this  question ;  the  words  of  the  will  are  signifi- 
cant.    There  is  no  mention  of  realty  in  connection  with    this 
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legacy,  except  in  limiting  the  amount  of  it,  while  the  provision 
for  the  Congregational  Society  is  by  gift  of  the  remainder  of  her 
estate  ^'  both  real  and  personal."  Here  is  an  express  devise  of 
her  real  estate  to  the  Congregational  Society,  which  would  be  free 
from  all  general  legacies  that  there  were  sufficient  personal  assets 
to  meet.  To  ascertain  what  was  revoked,  it  is  necessary  to  look 
at  the  will  according  to  its  force  and  efifect  before  revocation,  and 
then  after,  and  ascertain  what  the  act  of  revocation  took  away. 
Had  the  testatrix  died  sole  at  the  time  of  marriage,  her  will 
would  have  spoken  a  bequest  of  eight  thousand  dollars  to  the 
Missionary  Association,  and  a  devise  of  the  real  estate  with  a  be- 
quest of  some  personal  to  the  Congregational  Society.  By  the 
marriage,  all  was  revoked  but  the  devise,  which  was  left  in  force, 
and  remained  so  to  her  decease,  and  has  so  remained  ever  since. 

This  is  according  to  the  English  rule  relating  to  marshalling 
assets  where  lands  have  been  devised  to  charitable  uses  not  author- 
ized by  law.  There  the  unauthorized  devise  was  left  to  fail  by 
itself,  without  marshalling  personal  assets  that  might  be  lawfully 
bequeathed  to  such  uses  in  favor  of  the  devisee.  Toller  Exrs. 
423 ;  2  Redf.  Wills,  788 ;  Makeham  v.  Hooper,  4  Bro.  Ch.  153. 

Judgment  of  County  Court  reversed.  And  upon  the  agreed 
statement  of  facts,  the  sum  of  $11,927,  avails  of  real  estate,  with 
its  accumulations,  if  any,  is  decreed  to  the  Congregational  Society 
at  Milton  Falls,  for  its  own  uses  and  purposes  forever ;  and  the 
residue  of  the  estate  to  Jonathan  Blake  and  Hannah  Morton. 

To  be  certified  to  Probate  Court. 
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FULLER  V.  SMITH.* 
Infancy.     Appearance  and  Defence  by  Natural  Q-uardian. 

An  infant  is  not  legally  capable  of  appearing  and  defending,  nor  of  appointing  an 
attorney  to  appear  and  defend  for  him ;  bat  appearance  and  defence  by  his  father 
and  natural  guardian  are  BufBcient,  and  need  not  appear  of  record,  but  may  be 
shown  by  parol.  Thus,  where  in  a  suit  against  an  inftint,  his  father  became  bail, 
was  present  during  the  entire  trial,  testified  on  material  points  at  the  suggestion  of 
his  son's  counsel,  assisted  in  impanneling  the  jury,  and  would  have  appealed  if  he 
had  not  known  of  his  son's  minority,  judgment  against  the  son,  upon  audita  querela 
to  set  it  aside,  was  held  valid  and  binding. 

Audita  Querela  tp  set  aside  a  judgment  of  a  justice  of  the 
peace  in  favor  of  the  defendant  and  against  the  complainant. 
Plea,  the  general  issue,  and  trial  by  the  court,  at  the  April  Term, 
1874,  PiERPOiNT,  C.  J.,  presiding.  The  facts  are  sufficiently 
stated  in  the  opinion.     Judgment  for  defendant;  exceptions  by 

complainant. 

* 

Henry  Ballard  (^Brigham  ^  Waterman  with  him),  for  the 
complainant,  cited  Starhird  v.  Moore^  21  Vt.  629 ;  1  Swift  Dig. 
60 ;  Wilder  v.  Eidridge  ^  Tr,  17  Vt.  226  ;  Keeler  v.  JTawett,  21 
Vt.  639. 

(7.  S.  [Palmer  (J>.  F.  Wilbur  with  him),  for  the  defendant, 
cited  Wrialeys  v.  Kenyan^  28  Vt.  6  ;  Judson  v.  Blanchard^  3 
Conn.  680;  Turner  v.  Partridge,  3  Penn.  172;  Heft  Y.McQill, 

3  Barr,  269 ;  1  Am.  Lead.  Cas.  264  ;  Brown  v.  McKais  Extb, 

4  Mumf.  469 ;  Priest  v.  Ramilton,  2  Tyler,  44  ;  Mercer  v.  Wat- 
son, 1  Watts,  330 ;  Cato  v.  Early,  2  Stew.  214 ;  Tyler  Infancy, 
206. 

The  opinion  of  the  court  was  deliyered  by 
BOYCE,  J.     This  was  an  action  of  audita  querela,  brought  to 
set  aside  and  vacate  a  judgment  of  a  justice  of  the  peace  in  favor 

*  Decided  at  the  Jannaiy  Term,  1S75. 
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of  the  defendant  and  against  the  complainant.  The  case  shows 
that  at  the  time  the  writ  was  served  upon  the  complainant,  and 
the  trial  had  which  resulted  in  the  judgment  sought  to  be  vacated, 
he  was  a  minor ;  that  no  guardian  of  the  complainant  had  ever 
been  appointed  ;  that  no  guardian  ad  litem  was  appointed  by  the 
justice  on  said  trial ;  and  that  the  question  of  the  minority  of  the 
complainant  was  not  raised  before  the  justice  at  all  during  the 
trial.  It  further  appeared  that  upon  the  request  of  the  officer 
who  served  the  writ  in  favor  of  the  defendant  against  the  com- 
plainant, Willard  Fuller,  the  father  of  the  complainant,  became 
bail  for  him  by  indorsing  his  name  upon  the  back  of  the  writ; 
that  the  said  Willard  was  present  at  the  trial,  and  testified  as  a 
witness  upon  material  points  in  the  case,  and  that  he  attended  as 
such  witness  at  the  suggestion  of  the  counsel  for  the  complainant ; 
that  he  assisted  his  son  and  his  counsel  in  the  impanneling  of  the 
jury,  and  was  present  during  the  entire  trial,  and  interested  him- 
self in  the  case  to  its  close ;  and  he  testified  that  he  should  have 
taken  an  appeal  to  the  County  Court  if  he  had  not  known  that 
his  son  was  under  twenty-one  years  of  age  at  the  time  of  the 
trial. 

The  question  presented  is,  whether,  upon  the  above  facts,  the 
judgment  sought  to  be  vacated  is  a  valid,  binding  judgment,  or 
whether  it  is  voidable  by  the  complainant.  It  is  well  settled  that 
an  infant  is  legally  incapable  of  appearing  for  himself  and  de- 
fending his  suit  in  court,  or  of  appointing  an  attorney  to  appear 
and  defend  for  him ;  and  such  an  appearance  or  defence  is  not, 
in  contemplation  of  law,  binding,  because  the  infant  is  deemed 
not  to  have  had  his  day  in  court.  But  where  the  party  who  is 
legally  competent  to  appear  in  behalf  of  the  infant  has  notice  of 
the  pendency  of  the  suit,  and  opportunity  to  appear  and  defend 
the  same,  and  actually  does  appear  and  participate  in  the  defence, 
the  infant  has  his  day  in  court,  and  has  opportunity  to  make  de- 
fence by  one  having  legal  capacity  to  make  it.  Where  a  guardian 
ad  litem  is  appointed  for  an  infant,  the  appointment  should  appear 
of  record.  But  the  appearance  in,  and  defence  of,  the  suit  by 
the  natural  guardian,  need  not  be  made  a  matter  of  record,  and 
may  be  shown  by  parol.    The  cases  of  Priest  v.  Hamilton^  2 


JANUARY  TERM,  1877.  265 

I  I  ■  »  ■  ■■-■■■■ 

Newell  et  als.  v.  Smith  et  al. 

Tyler,  44,  and  WrisUtf  ^  Wrialey  v.  Kenyan,  28  Vt.  5,  are  full 
aathorities  in  support  of  both  of  these  propositions.     See  also 
1  Am.  Lead.  Gas.  265,  marginal  paging,  and  cases  there  cited. 
Judgment  affirmed. 


NEWELL  AND  Others  v,  SMITH  and  CLARK.* 

Receivers  in  Chancery  of  Railroads.     Common  Carriers.     Agent, 

Bill  of  Lading.     Evidence,     Damages, 

0 

In  the  opetation  and  management  of  railroads  by  receivers  in  chancery,  they  sustain 
to  persons  dealing  with  them  the  character  of  common  carriers;  and  though  they 
may  at  all  times  invoke  the  aid  of  the  Court  of  Chancery  in  any  matter  affecting 
their  duty  or  liability  under  their  receivership,  yet,  waiving  this,  they  are  amenable 
ii}  the  common-law  courts  to  actions  for  negligence  as  carriers. 

A  carrier  of  freight  who  expressly  contracts  to  deliver  goods  at  a  destination  beyond 
the  terminus  of  his  own  road,  is  answerable  for  the  negligence  of  any  connecting 
road  in  the  line  of  transportation.  ^ 

A.  was  defendants'  freight  and  passenger  agent  at  B.,  and  as  Buch  had  authority  to 
sign  contracts  of  shipment  like  the  one  in  question.  S.,  who  signed  A's  name  to 
the  contract  in  question  as  such  agent,  was  a  clerk  in  A's  office,  and  the  execution 
of  sach  contracts  was  part  of  his  business.  Held,  the  same  as  though  A.  had  signed 
his  own  name,  and  that  defendants  were  bound  thereby. 

A  bill  of  lading  imported  on  its  face  an  absolute  undertaking.  On  the  back  thereof 
were  printed  rules  and  regulations  that  modified  such  undertaking,  but  it  did  not 
appear  that  the  shippers  had  knowledge  thereof.  Hdd^  that  evidence  modifying 
such  undertaking  should  come  from  the  {karty  apparently  bound  thereby. 

A  bill  of  lading  bound  the  carriers  to  forward  the  goods  to  their  destination  with  the 
usual  despatch.  To  show  the  usual  time  of  transit,  the  shippers  called  a  witness 
who  testified  thereto,  but  said  he  derived  his  information  from  a  clerk  in  the  freight 
office  at  the  place  of  destination.  Held^  that  fact  being  peculiarly  within  the 
knowledge  of  the  carriers,  that  slight  evidence  thereof  on  the  part  of  the  shippers 
was  sufficient,  and  that  the  testimony  was  competent. 

Itie  rule  of  damages  for  negligent  delay  in  the  transportation  of  goods  by  common 
carriers,  is  the  difference  between  the  market  value  of  the  goods  at  the  time  they 
should  have  arrived  at  the  place  of  delivery  and  the  time  they  did  arrive  there,  with 
interest  thereon,  a»  damages,  from  that  time. 

Assumpsit  against  the  defendants  as  common  carriers  of  goods. 
The  case  was  referred,  "  to  be  heard  and  tried  according  to  law. 
The  referee  found  and  reported  as  follows : 


>» 


*  Decided  at  the  January  Term,  1876. 


266  CHITTENDEN  COUNTY, 


Newell  et  als.  v.  Smith  et  al. 


DuriD^:  the  year  1866,  the  defendants  and  Lawrence  Brainard 
(who  died  before  the  commencenient  of  this  suit),  as  receivers, 
appointed  by  the  Court  of  Chancery  in  this  state,  were,  and  for 
some  time  before  had  been,  in  possession  of  and  operating  the  Vt. 
Central  and  the  Vt.  &  Canada  Railroads,  located  in  Vermont, 
and  the  Montreal  &  Vt.  Junction  Railroad,  located  in  the  Prov- 
ince of  Quebec,  Canada,  forming  a  continuous  line  of  railway  be- 
tween Burlington,  Vt.  and  St.  Johns,  Canada,  and  there  con- 
necting  with  the  Grand  Trunk  Railway,  which,  with  the  Michigan 
"  Central  Railroad,  forms  a  continuous  line  of  railway  reaching  to 
Chicago,  in  the  state  of  Illinois  ;  and  the  defendants  as  such  re- 
ceivers, operated  their  said  railroads  in  the  usual  way  of  ope- 
rating railroads  as  common  carriers  of  passengers  and  freight. 

On  the  22d  of  September,  1866,  the  plaintiffs,  by  their  agent, 
N.  Allen,  delivered  (marked  and  addressed  as  stated  in  the  re- 
ceipt hereinafter  mentioned)  at  the  railroad  depot  of  the  defend- 
ants and  the  said  Brainard,  at  Burlington,  seven  cases,  containing 
1794i  yards  of  cassimere,  manufactured  at  Hinesburgh,  Vt.,  be- 
longing to  plaintiffs  jointly,  to  be  transported  by  said  railroad 
line  from  Burlington  to  Chicago  ;  and  then  and  there  received 
from  one  Storrs,  a  freight  agent  of  the  defendants  and  the  said 
Brainard,  then  and  for  some  years  before  and  afterwards  employed 
as  such  agent  at  said  depot,  who  was  and  had  been  in  the  habit  of 
receiving  freight  to  be  transported  by  the  defendants  and  the  said 
Brainard  as  such  carriers,  and  of  executing  such  papers,  which 
was  within  the  line  of  authority  to  do,  and  who,  as  such  agent, 
received  the  goods  in  question, — a  receipt  marked  ^'A,"  and  of  the 
tenor  following : 

Vermont  Central  Railroad  Cosporation, 
Burlington,  Sept.  22d,  1866. 
Marks  and  Numbers.      ^ 

H.  H.  Newell,  Received  from  N.  Allen, 

care  >-  7  Cases  Mdse., 

Baldwin,  Stone  &  Co.,  By  Merchants  Express. 

Chicago,  111.  J 

Numbered  and  marked  as  above  ;  which  the  Company  promises  to 
forward  by  its  railroad,  and  deliver  to  H.  H.  Newell  or  order,  at  its 
depot  in  Chicago,  he  or  they  first  paying  freight  lor  the  same  at  the  rate 
customary  per  ton  of  2,000  pounds. 

N.  B.  If  merchandise  be  not  called  for  on  its  arrival,  it  will  be  stored 
at  the  risk  and  expense  of  the  owner. 

6.  S.  Appleton,  for  the  corporation. 

Storrs. 

Among  the  '^  rules  and  regulations  that  have  been  adopted  by 
the  several  railroad  companies  in  regard  to  freight,"  printed  on 
the  back  of  said  receipt,  was  the  following : 
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The  Company  will  not  hold  themselves  liable  at  all  for  any  injury  to 
any  articles  of  freight  during  the  course  of  transportation,  from  the 
weather  or  accidental  delays.  If  or  will  they  guarantee  any  special  des- 
spateh  in  the  transportation  of  such  articles,  unless  made  the  subject  of  ex- 
press stipulation. 

By  the  usual  and  ordinary  course  of  business  of  said  Merchant's 
Express,  and  of  transportation  over  said  line  of  railway,  the  plain- 
tiffs' said  goods  ought  to  and  would  have  arrived  in  Chicago  from 
the  first  to  the  fifth  of  October,  1866  ;  but  though  said  goods  were 
shipped  and  started  from  the  defendarits'  depot  at  Burlington,  by  the 
defendants'  agents  at  that  place,  on  the  25th  of  September,  1866, 
and  passed  without  delay  over  the  roads  so  Of)eiatcd  by  the  de- 
fendants and  said  Brainard  to  St.  Johns,  and  were  there  delivered 
in  good  order  by  the  defendants  and  said  Brainard  to  the  Grand 
Trunk  Railway,  they  were,  for  some  cause  not  shown  nor  ex- 
plained, unreasonably  delayed  by  the  Grand  Trunk  or  upon  some 
one  of  the  railroads  forming  a  part  of  said  line,  after  the  same 
were  delivered  by  the  defendants  to  the  Grand  Trunk,  so  that 
they  did  not  arrive  at  the  Michigan  Central  depot  in  Chicago, 
until  the  22d  of  October,  1866 ;  and  the  plaintifi*s'  agents  at  that 
place,  Messrs.  Baldwin,  Stone  &  Co.,  were  not  notified  of  such 
arrival  until  the  24th  of  that  month,  though  they  were  vigilant  in 
inquiring  for  them  at  the  proper  place.  The  usual  time  of  transit 
over  said  route,  and  that  there  was  unreasonable  delay  therein,  is 
found  from  the  testimony  of  Edward  Stone,  a  produce  commis- 
sion merchant  in  Chicago,  to  which  objection  was  made,  who  tes- 
tified that  there  was  such  delay,  and  that  six  to  nine  days  was  the 
usual  time  of  transit  from  Burlington  to  Chicago  over  fast  freight 
lines,  but  said  all  he  knew  about  such  usual  time  was  what  he  was 
told  by  a  clerk  in  the  Michigan  Central  freight  office  at  Chicago. 

The  cars  of  the  said  receivers  did  not  run  on  the  Grand  Trunk, 
that  being  a  broad-guage  railroad,  and  the  goods  were  transfer- 
red from  the  receivers'  cars  to  those  of  the  Grand  Trunk. 

The  plaintifi's'  goods  were  worth  in  the  Chicago  market  on  the 
fifth  of  October,  1866,  and  for  some  days  prior  to  that  day,  f  1.37i 
per  yard,  and  freight,  or  $2,505.44  in  the  whole  ;  but  by  reason 
of  a  subsequent  decljne — the  precise  time  of  the  beginning  of 
which  1  am  unable  to  find — in  the  price  of  such  goods  in  that  mar- 
ket, caused  by  the  business  of  the  season  and  the  supply  of  such 
goods  on  hand,  said  goods  at  the  time  of  their  arrivalin  Chicago, 
and  for  some  months  thereafter,  were  worth  not  exceeding  75 
cents  per  yard  ;— and  the  plaintifi's,  though  they  exercised  due 
diligence  in  trying  to  sell  the  goods,  were  unable  to  sell  them  at 
that  price  even. 
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On  the  24th  or  25th  of  September,  1866,  Newell  took  samples 
of  those  goods  to  Field,  Leiter  &  Go.'s  store,  in  Ohicago,  as 
they  were  then  large  dealers  in  all  kinds  of  dry  goods,  and  there 
saw  Mr.  Field  of  that  firm,  and  offered  to  sell  him  the  goods, 
which  he  represented  were  then  en  route  from  Vermont  to  Chi- 
cago. Field  offered  to  pay  him  81.87i  per  yard  for  the  goods, 
and  pay  the  freight.  Newell  called  on  Field,  Leiter  &  Co.  on 
the  16th  or  16th  of  October,  and  informed  them  that  the  goods 
had  not  arrived,  and  Field  told  him  they  could  not  then  receive 
the  goods,  as  it  was  then  too  late  in  the  season  to  sell  them. 

On  the  17th  or  18th  of  October,  Newell  took  his  samples  and 
showed  them  to  a  uumber  of  wholesale  dealers  in  cloths  and  dry 
goods,  in  Chicago,  and  ofiered  to  sell  his  goods,  to  arrive^  stating 
the  quantity,  but  could  get  no  offer  for  them  at  any  price.  The 
referee  finds,  from  the  testimony  of  Edward  Stone,  that  he  was 
present  when  Field  offered  to  pay  Newell  the  said  $l.d7i  per 
yard  for  said  goods. 

The  goods  arrived  at  the  Michigan  Central  freight  depot,  in 
Chicago,  in  good  order,  on  the  22d  of,  October  ;  but  between  the 
oih  of  October,  when  they  should  have  arrived  at  Chicago,  and 
the  said  22d.  when  they  did  arrive,  they  had  depreciated  to  the 
amount  of  $1,159.57.  Upon  this  amount  the  refei*ee  has  com- 
puted interest  from  October  5th,  1866,  to  April  6th,  1875,  (the 
first  day  of  the  April  Term),  amounting  to  $590.38.  And  upon 
this  basis  the  referee  finds,  that  if  the  plaintiffs  are  entitled  to  re- 
cover in  this  action,  thoy  are  entitled  to  recover  $1,749.95  for 
their  damages. 

At  the  time  of  the  shipment  of  the  goods  in  question,  and  for 
many  years  before  and  afterwards,  O.  S.  Appleton,  whose  name 
is  subscribed  to  said  receipt  or  contract,  was  freight  and  passen- 
ger agent  of  the  defendants  and  Brainard,  at  Burlington,  and 
was  aware  of  this  shipment  by  Storrs,  from  entries  he  saw  on 
the  books  in  the  railroad  office  at  Burlington ;  but  he  did  not 
himself  see  the  goods,  nor  have  anything  to  do  about  shipping 
them.  The  referee  based  his  finding  upon  the  question  of  Stori-s's 
said  authority,  to  a  large  extent,  upon  the  testimony  of  said  Ap- 
pleton, whom  plaintiffs  called  as  a  witness,  and  who,  in  his  direct 
examination,  testified  that  he  had  been  connected  with  the  Vt. 
Central  and  Vt.  &  Canada  Railroads,  at  Burlington,  about  twenty- 
one  years,  and  was  freight  and  passenger  agent  of  the  managers 
of  said  roads  during  the  whole  of  the  year  1866  ;  that  said  Storrs 
was  a  freight  clerk  at  the  same  place  for  a  period  of  three  or 
lour  years  prior  to  1868;  that  exhibit  "  A,"  which  was  shown  to 
the  witness,  was  filled  by  Storrs ;   that  Storrs  was  in  the  habit  of 
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executing  such  papers,  and  that  the  execution  thereof  was  within 
the  line  of  his  authority  as  such  clerk.  There  was  no  testimony 
before  the  referee  of  any  other  particular  instance  of  the  execu- 
tion by  Storrs  of  such  a  paper.  It  appeared,  without  dispute, 
that  the  goods  in  question  were  shipped  at  Burlington  over  the 
roads  managed  by  the  defendants  and  Brainard ;  that  an  entry  of 
such  shipment  was  regularly  made  by  Storrs  upon  the  proper  book 
kept  at  the  defendant's  freight  office  in  Burlington,  which  entry 
was  soon  after  seen  by  Appleton  ;  that  the  freight  on  said  goods 
from  Burlington  to  Chicago,  amounting  to  about  thirty-eight  dol- 
lars, was  afterwards  paid  to  Appleton  by  the  plaintiffs ;  and  that 
when  Appleton  was  informed  by  the  plaintiffs  that  there  was  delay 
in  the  transportation  of  these  goods,  he  sent  out  trncers  to  find 
them.  Upon  this  testimony  and  these  circumstances,  I  base  my 
findifig  that  Storrs  was  authorized  to  execute  said  contract. 

The  following  facts  were  agreed  to  as  governing  the  trial  of  the 
case,  and  appended  to  the  report :  — 

That  during  the  whole  year  1866,  Lawrence  Brainard,  Joseph  Clark, 
and  J.  Gregory  Smith,  were  operating  the  Yt.  Central  and  the  Yt.  & 
Canada  Railroads  in  Yermout,  and  the  Montreal  &  Yermont  Junction 
Railroad,  connecting  the  Yt.  &  Canada  Railroad  with  the  Grand  Trunk 
Railroad  of  Canada  at  St.  Johns,  in  Canada,  in  the  usual  way  of  operating 
railroads,  as  receivers,  appointed  by  the  Court  of  Chancery  of  the  state 
of  Yermont,  in  the  cause  of  the  Yt  &  Canada  Railroad  Co.  against  the 
Yt.  Central  Railroad  Co.  and  others,  then  and  now  pending  in  the  Court 
of  Chancery  in  the  County  of  Franklin;  that  saia  Brainard  since  de- 
ceased, before  this  suit  was  brought;  that  on  the  22d  of  September,  1866, 
the  plaintifife  delivered  at  the  depot  of  the  railroads  managed  by  such 
receivers,  at  Burlington,  seven  packages  of  merchandise,  consigned  to 
H.  H.  Newell,  Chicago,  111.;  that  the  same  were  duly  transported  over 
the  railroads  managed  by  such  receivers,  and  delivered  to  the  Grand 
Trunk  Railroad  on  the  25th  of  September,  1866,  in  good  order  and  with- 
out any  delny;  that  said  merchanaise  did  not  arrive  in  Chicago  until  the 
22d  of  October,  1866;  that  the  cars  of  said  receivers  did  not  run  on  the 
Grand  Trunk,  which  is  a  broad-guage  road,  and  the  goods  were  trans- 
ferred from  the  receivers'  cars  to  those  of  the  Grand  Trunk;  and  that 
the  freight  depot  of  the  Michigan  Central  Railroad  in  Chicago  was  the 
place  where  said  merchandise  should  arrive  and  be  delivered  to  the 
consignee. 

On  hearing  on  exceptions  to  the  report  by  the  defendants,  at 
the  September  Term,  1875,  Piebpoint,  C.  J.,  presiding,  the  court 
rendered  a  pro-forma  judgment  on  the  report  for  the  plaintiffs ; 
to  which  the  defendants  excepted. 
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Levi  Underwood,  for  defeDdants. 

The  relation  that  the  defendants  bore  to  the  railroads  and  the 
transportation  of  the  goods  in  question,  is  stated  in  the  stipulation 
annexed  to  the  referee's  report. 

The  plaintiflFs  claim  that  defendants  entered  into  a  special  con- 
tract, by  which  they  became  personally  bound  to  transport  the 
goods  in  question  to  Chicago  within  a  reasonable  time,  and  that 
they  failed  to  do  so;  that  the  price  of  the  goods  fell  in  market, 
and  that  plaintiffs  have  a  right  to  recover  the  difference  between 
the  price  of  the  goods  when  ihey  should  have  arrived  in  Chicago 
and  when  they  did  arrive  there.  We  claim  that  defendants  are 
not  personally  liable  on  any  contract,  express  or  implied,  in  per- 
ormance  of  their  duties  as  receivers ;  and  there  is  no  pretence 
that  they  had  any  connection  with  these  goods,  except  in  their 
capacity  as  receivers.  We  do  not  deny  that  if  plaintiffs  have  a 
«use  of  action,  they  have  a  remedy  for  it — and  that  is,  to  apply 
o  the  court  that  has  charge  of  the  railroads.  If  defendants  had 
committed  a  tort^  or  entered  into  a  personal  contract  as  common 
carriers,  they  might  be  liable  for  a  tort  committed  by  them,  or  a 
breach  of  contract.  But  the  case  does  not  show  that  personally 
they  were  common  carriers  ;  nor  that  they  acted  in  any  other  way 
than  as  receivers  or  agents  in  the  management  of  the  corporation 
railroads.  The  property  of  these  railroads  is  chargeable  for  their 
liabilities ;  but  the  mere  servants  who  are  operating  them  are  no 
more  liable  than  the  president  and  superintendent  of  a  railroad 
company  are  personally  liable  on  the  contracts  of  the  company. 

The  responsibility  imposed  upon  common  carriers  for  hire,  is 
greater  than  that  of  any  other  class.  A  common  carrier  is  re- 
garded by  the  law  as.  an  insurer  of  the  property  intrusted  to  hiia. 
The  loss  or  damage  done  to  the  property  in  his  possession  to  be 
carried,  is  of  itself  sufficient  proof  of  negligence — treating  every- 
thing as  negligence  which  the  law  does  not  excuse ;  so  that  his 
faultlessness  is  no  discharge.  Angell  Carriers,  s.  67.  The  lia- 
bility is  based  upon  the  personal  gain  to  the  carrier.  If,  there- 
fore, the  contract,  express  or  implied,  is  with  thd^  receiver 
personally,  then  that  must  be  the  only  redress  the  owner  of  the 
property  has  for  loss  or  damage.     He  can  have  no  claim  upon  the 
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property  in  the  hands  of  the  receiver ;  but  must  rely  entirely  upon 
the  personal  responsibility  of  the  receiver,  without  reference  to 
his  bond,  or  to  the  railroads  of  the  corporations  which  are  in  his 
hands. 

Again,  if  defendants  are  ipso  facto  common  carriers  because 
they  are  receivers  of  a  railroad,  then  they  could  no  more  restrict 
their  personal  liability  as  such  than  any  other  common  carrier.  It 
is  obvious  that  whoever  deals  with  those  railroads,  does  so  upon  the 
credit  of  the  property,  and  not  upon  the  personal  responsibility  of 
the  receivers.  In  so  far  as  the  case  of  Blumenthal  v.  Brainard^ 
38  Yt.  402,  conflicts  with  these  principles,  it  is  not  a  souud  nor 
a  fafe  rule. 

We  claim  that  the  law  in  this  state  is  well  settled,  that  in  the 
absence  of  an  express  contract  or  a  uniform,  established  custom, 
the  receipt  of  a  carrier  of  goods  consigned  to  a  point  beyond  the 
line  of  his  route,  is  only  Vjound  to  carry  them  properly  over  his 
own  route,  and  deliver  them  to  the  next  carrier.  Farmer^  ^  Me- 
ehanies*  Bank  v.  Champlain  Transportation  Co,,  16  Vt.  62;  8.  c. 
18  Vt.  131,  and  2H  Vt.  186  :  Van  Sanvoord  v.  St.  John,  5  Hill, 
158 ;  Hood  v.  Nrw  York  ^  New  Haven  R,  R.  Co.  22  Conn. ; 
Nuttivg  V.  Conn.  B.  R.  Co.  1  Gray,  502  ;  2  Redf.  Railw.  s.  162. 

The  plaintifls,  to  prove  a  special  contract  with  defendants  per- 
sonally to  carry  the  goods  to  Chicago,  oflFered  the  paper  marked 
**  A,"  to  which  defendants  objected,  and  denied  that  it  was  their 
contract,  or  that  Storrs  had  any  authority  to  make  any  such  con- 
tract to  bind  them.  This  paper  does  not  purport  to  be  a  contract 
of  the  defendants,  either  personally  or  as  receivers.  It  purports 
to  be  a  contract  of  the  Vermont  Central  Railroad  Co.,  and  to  be 
signed  by  a  clerk  of  Applcton's,  who  was  agent.  And  to  prove 
the  authority  ol  Storrs  to  sign  it  as  he  did,  they  introduce  Apple- 
ton  ;  and  the  referee  reports  that  upon  his  testimony,  and  the 
fact  that  the  freight  was  subsequently  paid  to  Appleton  by  the 
plaintiffs,  and  that  when  Appleton  was  informed  by  the  plaintiffs 
that  there  was  delay  in  the  transportation  of  the  goods,  he  sent 
out  tracers  to  find  them,  he  bases  his  finding  that  Storrs  was  au- 
thorized to  execute  the  contract,  and  that  it  was  the  contract  of 
the  defendants.    This  is  clearly  erroneous.     These  circumstances 
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had  nothing  whatever  to  do  with  the  contract,  nor  the  authority  to 
execute  it. 

The  provision  in  the  contract  that  the  company  will  not  hold 
themselves  liable  at  all  for  accidental  delay,  nor  guarantee  any 
special  despatch  in  transportation,  unless  made  the  subject  of  ex* 
press  stipulation,  clearly  exonerates  the  defendants. 

The  referee  erred  in  the  rule  of  damages.  The  fact  that  the 
market  might  have  fluctuated,  is  no  criterion  for  a  rule  of  dam* 
ages.  The  goods  arrived  in  good  order,  and  hence  there  was  no 
damage  to  the  goods.  The  plaintiffs  had  not  sold  them,  and  were 
not  liable  for  damage  for  non-delivery.  The  defendants  did  not 
contract  for  any  particular  time  for  delivery,  and  have  not  broken 
any  contract  in  jthis  respect.  There  was  no  evidence  of  any 
market  price  at  the  time  the  goods  should  have  arrived.  All  the 
testimony  in  the  case  on  this  point  was  that  of  the  plaintiff,  H.  H. 
Newell,  who  testified  that  on  or  about  the  24th  ol  September,  he 
took  samples  of  these  cloths  to  Field,  Loiter  &  Co.,  and  repre^ 
sented  the  goods  in  transit,  and  Field  told  him  he  would  give  him 
$1.37i  cents  a  yard  for  them  and  freight.  This  is  no  evidence  to 
prove  a  market  price  on  the  5th  of  October,  of  $1.87i  a  yard. 

There  was  no  evidence  to  prove  what  the  market  price  was 
when  the  goods  arrived.  Said  plaintiff  testified  that  on  the  17th 
or  18th  of  October,  he  showed  samples  to  a  number  of  wholesale 
dealers  in  cloths,  and  offered  to  sell  them  to  arrive,  but  could  get 
no  offer  at  any  price.  This  testimony  does  not  warrant  the  finding 
of  the  referee  that  the  goods  were  worth  in  the  market  of  Chicago 
but  seventy-five  cents  a  yard  on  the  22d  of  October. 

There  is  not  the  slightest  evidence  in  the  case  that  the  goods 
should  have  arrived  on  the  5th  of  October.  Stone  testified  tjat 
there  was  unreasonable  delay  in  the  transportation  of  the  goods  ; 
that  the  time  ordinarily  required  by  fast  freight  linos  for  trans- 
portation from  Burlington  to  Chicago,  was  from  six  to  nine  days ; 
and  that  his  knowledge  was  derived  from  a  clerk  in  the  freight 
office  at  Chicago.  All  this  kind  of  evidence  was  objected  to,  and 
is  the  poorest  quality  of  hearsay. 

The  fluctuations  in  the  market,  where  the  goods  are  uninjured, 
and   where  there  are  no  special  circumstances,  and  especiallj 
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where  the  fall  in  price  is  in  consequence  of  an  over-supplied  mar- 
ket, —  is  not  the  basis  for  damages.  Wiher  y  N.  Y.  ^  Erie  R. 
B.  19  Bart.  86 ;  Conger  v.  ff.  R.  R,  Co.  6  Duer,  275. 

The  referee  erred,  also,  in  allowing  interest.  Interest  is  not 
recoverable  at  common  law,  and  our  statute  does  not  warrant  it 
in  this  case.  Our  statute  has  been  construed  to  allow  interest  for 
withholding  money  or  property,  or  for  damage  to,  or  destruction 
or  conversion  of,  property;  but  has  not  been  extended  to  any 
matter  of  mere  damage,  theoretically,  such  as  slander,  assault 
and  battery,  false  imprisonment,  negligence  by  which  personal 
injury  ensues,  breach  of  promise  of  marriage,  &c,  Illinois  Central 
Railroad  Co.  v.  Cobby  Blaisdell  ^  Co.  Supreme  Court  of  Illinois, 
Chicago  Legal  News,  May  8,  1875. 

E,  R.  Hardy  for  plaintiffs. 

1.  At  the  time  of  the  shipment  of  the  goods  in  question,  the 
defendants  were  operating  the  Vt.  Central  and  the  Vt.  and  Can- 
ada Railroads,  ^'  in  the  usual  way  of  operating  railroads,  as  cow- 
mon  carriers  of  passengers  and  freight."  Their  liability  in  the 
present  case,  is  not  affected  by  the  fact  that  they  were  receivers, 
Blumtnfhal  v.  Brainerd^  38  Vt.  402 ;  Morse  v.  Brainerdj  41  Vt. 
550 ;  Cutts  V.  Brainerd,  42  Vt.  566. 

2.  The  receipt"  referred  'to  in  the  referee's  report,  if  binding 
upon  the  defendants,  obligated  them  to  transport  the  goods  to 
Chicago.  It  is  stronger  against  the  defendants  than  the  one  in 
Cutts  V.  Brainerdj  because,  although  precisely  tlie  same  form  was 
used  in  both  cases,  in  this  case  the  place  of  delivery  was  ex- 
pressed^  while  in  that,  the  blank  left  for  the  insertion  of  the  place 
of  delivery  by  the  carrier  was  not  filled. 

3.  The  execution  of  the  receipt  by  Storrs  was  binding  jupon 
the  defendants.  Storrs  was.  a  freight  agent  of  the:  defendants, 
and  as  such,  and  in  .accordance  with  his  habit,  received  and  for- 
warded the  goods  in  question.  This  alone  would  seem  sufficient 
to  establish  the  liability  of  the  defendants  upon  this  contract. 
But  in  addition  to  this,  the  i*eferee  reports  facts  which  amount  to 
a  full  ratification  of  the  acts  of  Storrs.  Story  Agency,  s.  443  ; 
Deming  v.  Railroad,  48  N.  H.  456,  472 ;  Rogers  v.  L.  L  R.  R. 
Co.  88  How.  Pr.  289. 
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4.  Under  the  receipt  in  question,  it  was  the  legal  duty  of  the 
defendants  to  deliver  the  goods  in  Chicago  within  a  reasonable 
time.  Angell  Carriers,  s.  283 ;  2  Redf.  Railw.  161 ;  Ward  v. 
N.  Y.  a  B.  R.  47  N.  Y.  29 ;  Mann  v.  Birchard,  40  Vt.  326. 
The  finding  of  the  referee  that  the  goods  were  ^^unreasonably  de- 
layed," is  conclusive  of  negligence  on  the  part  of  the  defendants. 
But  if  the  referee  had  not  so  reported,  the  fact  that  they  did  not 
arrive  until  from  sixteen  to  twenty  days  after  they  should,  in  the 
ordinary  course  of  business,  have  arrived,  is  prima-f acta  evidence 
of  the  negligence  ;  and  no  sufficient  excuse  for  the  delay  having 
been  shown,  the  defendants  are  liable.  Angell  Carriers,  s.  202, 
and  notes. 

5.  The  rules  and  regulations  printed  on  the  back  of  the  receipt, 
do  not  affect  the  plaintiffs'  right  to  recover  in  this  action.  To 
render  these  effectual  to  limit  or  modify  the  duties  and  liabilities 
of  the  defendants,  it  is  necessary  that  they  should  have  been 
brought  to  the  notice  of  plaintiffs,  and  have  been  assented  to  by 
them,  and  the  burden  of  proving  these  facts  is  on  the  defendants. 
2  Redf.  Railw.  76,  79,  84 ;  N.  J.  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  6  How.  344  ;  Blumenthal  v.  Brainerd,  38  Vt.  402 ; 
Kimball  y.  Bufland  ^  Burlington  R,  B.  Co.  26  Vt.  247  ;  Mann 
V.  Birchardy  40  Vt.  326  ;  Brown  v.  The  Eastern  Railroad  Co, 
11  Cush.  97.  And  even  if  the  limitation  of  liability  expressed 
on  the  back  of  the  receipt  had  been  assented  to  by  plaintiffs,  it 
would  not  excuse  negligence  on  the  part  of  defendants.  2  Redf. 
Railw.  84  et  seq, ;  Blumenthal  v.  Brainerd^  38  Vt.  402. 

6.  The  rule  of  damages  adopted  by  the  referee  is  quite  as 
favorable  to  the  defendants  as  they  have  a  right  to  claim.  Dem- 
ing  V.  Railroad,  48  N.  H.  455 ;  Ward  v.  N,  Y,  C,  R.  R.  Co.  47 
N.  Y.  29;  Redf.  Railw.  7,  8,  25,  26,  162,  163,  note;  Sedgw. 
Dam.  424,  427,  428,  477,  and  note. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  defendants  were  receivers  in  chancery  of  the 
property  of  the  railroads  employed  in  part  in  the  transportation 
of  the  goods  in  question.  In  the  operation  and  management  of 
the  roads,  they  sustained  to  persons  dealing  with  them  the  char- 


JANUARY  TERM,  1877.  265 

Newell  et  aU.  v.  Smith  et  al. 

actcr  of  common  carriers.  They  at  all  times  might  invoke  the  aid  of 
the  Court  of  Chancery  in  any  matter  afifecting  their  duty  or  liabil- 
ity under  their  trusteeship ;  waiving  this,  they  are  amenable  in 
the  common-law  courts  to  actions  for  negligence  as  carriers.  We 
have  no  occasion*  nor  inclination  to  modify  the  doctrine  heretofore 
announced  by  the  courts  upon  this  subject.  Blumenthal  v.  Rrain- 
ard,  38  Vt.  402  ;  MorBe  v.  Brainard,  41  Vt.  550  ;  CutU  v.  Brain- 
ard,  42  Vt.  566. 

A  carrier  of  freight  who  expressly  contracts  to  deliver  goods  at 
a  destination  beyond  the  terminus  of  his  own  road,  is  answerable 
for  the  negligence  of  any  connecting  road  ih  the  line  of  transport- 
ation. Such  carrier,  so  contracting,  employs  such  agencies  to 
effect  the  transportation  as  he  pleases,  and  thus  makes  the  con- 
necting* lines  employed  by  him,  his  agents  or  servants,  for  whose 
default  he  is  responsible  to  the  same  extent  that  he  is  for  that  of 
his  own  immediate  employes. 

Appleton  is  conceded  to  have  been  the  general  agent  of  the  de- 
fendants, fully  authorized  to  execute  and  sign  contracts  like  ex- 
hibit A.  If  this  contract  had  been  executed  by  him,  it  would, 
confessedly,  have  been  binding  upon  the  defendants.  The  con- 
tract was  in  law  executed  and  signed  by  Appleton ;  Storrs  was  a 
freight  clerk  under  Appleton.  "  The  executing  of  such  receipts 
was  a  part  of  his  business."  His  signing  Appleton's  name  to  this 
receipt,  under  the  authority  he  had,  was  in  law  Appleton's  act. 
Qui  facit  per  alium  facit  per  se.  It  was  Appleton's  contract 
then,  not  Storrs's,  and  as  such,  binding  on  his  principals. 

The  conditions  on  the  back  of  exhibit  A,  are  not  referred  to  on 
the  face  of  the  instrument,  and  there  is  nothing  in  the  case  to 
show  notice  to  the  shipper  of  their  existence.  The  face  of  the 
instrument  imports  an  absolute  and  express  undertaking ;  and 
evidence  modifying  this  undertaking  should  come  from  the  party 
apparently  so  bound. 

The  evidence  received  to  show  the  ordinary  time  for  the  transit 
from  Burlington  to  Chicago  was  proper.  Under  the  contract,  the 
defendants  were  bound  to  forward  the  goods  with  the  usual  expe- 
dition.    What  that  usual  time  was,  was  matter  peculiarly  within 

the  knowledge  of  the  defendants  themselves,  and  in  the  absence 
34 
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of  contradictory  evidence  from  them,  slight  evidence  of  this  fact 
will  be  sufficient  for  thn  purpose  of  the  plaintiffs. 

The  evidence  tended  to  show  negligence  of  the  defendants  in 
respect  to  the  time  employed  in  transporting  the  goods.  The 
measure  of  damages  for  such  default  is  the  difference  between  the 
value  of  the  goods  at  the  place  of  delivery  at  the  time  they  ought 
to  have  arrived,  and  their  value  at  the  time  they  in  fact  arrived. 
Ward  V.  New  York  Central  R.  B.  Co,  47  N.  Y.  29 ;  Denting  v. 
Ghrand  Trunk  R.  R,  Co.  48  N.  H.  456  ;  Cutting  v.  Same,  13 
Allen,  531.  The  value  of  the  goods  means  their  market  value. 
If  that  value  has  fallen  while  the  goods  were  negligently  delayed 
in  the  transit,  such  loss  is  a  direct  consequence  of  such  delay. 
In  fixing  the  damages,  it  is  proper  to  take  into  view  the  time 
when  the  injury  and  loss  occurred,  and  to  allow  as  damages,  in- 
terest from  that  time  We  think  the  question  of  damages  was 
rightly  settled  by  the  referee.  Lansent  v.  Vaughn,  80  Vt.  90 ; 
King  v.  Woodbridge,  34  Vt.  565  ;  18  Am.  Rep.  8. 

Judgment  affirmed. 


STEWABT  V.  MARTIN. 
Trover. 

lu  trover  for  a  promissory  note,  plaintiflp's  evidence  tended  to  show  that  he  exchanged 
a  horse  with  defendant  for  a  pair  of  stags,  the  horse  then  being  subject  to  a  lien  in 
favor  of  a  former  owner,  of  which  plaintiff  was  tlien  ignorant;  that  soon  after  tiie 
exchajige,  defendant,  having  heard  of  the  lien,  inquired  of  plaintiff  about  it,  where- 
upon plaintiff  gave  him  his  note  for  ninety-five  dollars,  payable  in  three  monthfl, 
secured  by  a  lien  upon  the  stags,  to  .be  held  as  security  against  the  lien  upon  the 
horse,  defendant  expressly  agreeing  to  return  the  note  upon  plaintiff's  procuring 
the  lien  upon  the  horse  to  be  discharged,  and  paying  him  five  dollars  for  his 
trouble;  that  plaintiff  soon  procured  a  discharge  of  the  lien  upon  the  horse,  and 
offered  it,  with  five  dollars,  to  defendant,  and  demanded  his  i^ote,  which  defendant 
refused  to  surrender.  Held,  that  evidence  of  the  condition  upon  and  purpose  for 
which  defendant  took  the  note  was  admissible;  and  that,  as  upon  the  evidence  the 
note  was  bailed  for  a  special  purpose  which  had  been  accomplished,  and  as  trover 
would  lie  therefor,  it  was  error  to  direct  a  verdict  for  defendant. 
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Tboykb  for  a  promissory  note.  Plea,  the  general  issue,  and 
trial  by  jury,  September  Term,  1875,  Pierpoint,  C.  J.,  presiding. 

All  material  facts  in  the  case  appear  in  the  opinion,  except  that 
it  appeared  from  the  plaintiflfs  testimony,  that  when  the  note  in 
qnestion  was  given,  the  defendant  expressly  agreed  to  surrender 
it  to  the  plaintiff  when  the  plaintiff  had  procured  the  lien  on  the 
horse  to  be  discharged,  and  had  paid  the  defendant  five  dollars 
for  his  trouble. 

The  court,  after  hearing  all  the  evidence,  directed  a  verdict  for 
the  defendant ;  to  which  the  plaintiff  excepted. 

« 
Henry  Ballard  (^  Charles  JSoule  and  S,  Haselton  with  him),  for 

the  plaintiff,  cited  Sanders  v.  Howe,  1  D.  Chip.  863  ;   Follett  v. 

Steele,  16  Vt.  30  ;    White  v.  Miller,  22  Vt.  380  ;   Thayer  v.  Viles, 

23Vt.  494;  Dickinsonw,King,2li  VWilB)   Oollamery.Langdon, 

29  Vt.  32;   Cabot  v.' Christie,  42  Vt.  121 ;  Adams  v.  Fullam,  43 

Vt.  592  ;    White  v.  Ward,  9  Johns.  232  ;  Mallory  v.  Leach,  35  Vt. 

156 ;   Bobell  v.  Stevens,  3  B.  A  C.  623  ;   Chit.  Cont.  748,  et  seq.; 

Kerr  Fraud,  388. 

JS.  R,  Hard,  for  the  defendant,  cited  Bradley  v.  Bentley,  8  Vt. 
243 ;  Isaaos  v.  Elkins,  11  Vt.  679  ;  Nye  v.  Merriam,  35  Vt.  438  ; 
Morse  v.  Richmond,  42  Vt.  539 ;  Drury  v.  Parker,  52  N.  T.  494  ; 
Pasley  v.  Freeman,  3  T.  R.  51. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  court,  after  the  plaintiff's  evidence  was  received 
subject  to  the  objection  of  the  defendant,  directed  the  jury  to 
return  a  verdict  for  the  defendant.  To  this,  the  plaintiff  excepted. 
The  County  Couii;  erred  in  thus  directing  the  jury  to  return  a 
verdict,  if  the  evidence  introduced  by  the  plaintiff  tended  to 
establish  a  right  of  action  in  his  favor.  The  plaintiff  had  the 
right  to  have  the  jury  pass  upon  the  sufficiency  of  the  evidence, 
if  it  tended  to  establish  his  right  to  recover.  The  plaintiff's  evi- 
dence tended  to  show  that  he  exchanged  a  horse  for  a  pair  of 
stags  with  the  defendant — that  he  had  had  the  horse  but  a  short 
time,  and  was  ignorunt  that  any  one  had  a  lien  or  claim  upon  the 


^  I 


268  CHITTENDEN  COUNTY, 

Stewart  v.  Martin. 

horse ; — that  in  a  few  days  after  the  exchange,  the  defendant 
came  to  him  and  claimed  one  Wescott  had  a  lien  on  the  horse, 
and  was  about  to  take  it  away,  and  demanded  security  against  the 
lien  ;  that  he  thereupon  gave  the  defendant  his  note  for  $95,  pay- 
able in  three  months,  and  secured  by  a  lien  on  the  stags,  to  hold 
as  security  against  Wescott's  lien  on  the  horse,  and  also  for  the 
payment  of  $5  for  the  defendant's  trouble  about  the  matter ;  and 
that  soon  after,  he  discharged  Wescott's  lien  on  the  horse,  ten- 
dered the  discharged  lien  and  the  $5  in  payment  for  his  trouble, 
to  the  defendant,  and  demanded  the  surrender  of  his  note,  and 
that  the  defendant  refused  to  surrender  the  note.  This  evidence 
was  not  ofiFered  to  vary  or  contradict  the  terms  of  the  note,  but  to 

how  that  it  was  delivered  for  a  specific  purpose,  and  condition- 
ally, and  with  no  right  in  the  defendant  to  hold  it,  only  until  that 
specific  purpose  was  accomplished — that  the  purpose  of  its  de- 
livery had  been  fulfilled,  and  that  the  plaintiff  had  the  right  to 
have  it  returned  to  him.     The  maker  or  owner  of  a  promissory 
note  may  always  show  the  terms  and  conditions  on  which  it  was 
delivered,  and  that  the  payee  or  holder  had  no  right  to  hold  it 
except  for  the  accomplishment  of  a  particular  purpose.     If  this 
evidence  gained  credence  with  the  jury,  the  defendant  had  no 
right  to  hold  the  note  after  the  tender  of  the  discharged  lien  and 
the  $5,    and    the   demand   for   its   return.     If  the  plaintiff  was 
entitled  to  have  had  the  note  retuined  to  him,  can  he  maintain  the 
action  of  trover  for  it  ?     The  defendant  did  not  say  that  he  should 
hold  the  note  as  a  valid  note  against  the  plaintiff,  but  refused  to 
return  it  to  him,  and  said  he  guessed  he  would  not  take  any 
money  on  it  until  it  was  due.     If  he  had  claimed  to  hold  it  as 
evidencing  a  valid  debt  against  the  plaintiff,  the  case  of  Park  v. 
McDanieh^  37  Vt.  594,  which  is  similar  to  the  case  at  bar  in 
many  of  its  features,,  and  shows  that  the  evidence  was  admissible 
to  show  the  purpose  for  which  it  was  delivered,  and  that  the 
delivery  was  not  absolute, — is  an  authority  for  maintaining  the 
action  of  trover  by  the  plaintiff.     We  think,  if  the  defendant  did 
not  claim  to  hold  it  as  evidencing  an  indebtedness  for  so  much 
money  due  from  the  plaintiff  to  him,  but,  after  the  purpose  for 

hich  it  had  been  delivered  to  him  had  been  fully  accomplished, 
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refused  to  deliver  it  back  to  the  plaintiff,  this  action  can  be 
maintained  for  the  note.  The  note,  before  deliverj  to  the  de- 
fendant, was  the  property  of  the  plaintiff.  Its  intrinsic  value  may 
have  been  very  small,  except  as  the  evidence  of  a  debt,  yet,  it 
was  the  property  of  the  plaintiff  as  much  us  his  horse  or  cow. 
If  he  had  delivered  to  the  defendant  either  of  the  latter  for  a 
particular  purpose,  and  that  purpose  had  been  fully  accomplished, 
and  the  return  of  the  property  demanded  and  refused  by  the 
defendant,  no  one  would  claim  that  the  plaintiff  could  not  main- 
tain trover  to  recover  the  value  of  the  horse  or  cow.  The  note 
evidenced,  prima  facie^  an  indebtedness  against  the  plaintiff,  and 
was  current,  and  might  have  been  passed  to  a  bona-fide  purchaser, 
in  which  case  the  plaintiff'  could  not  avoid  its  payment.  If  the 
plaintiff  and  defendant  should  both  decease,  the  note,  found  among 
the  defendant's  papers,  unexplained,  would,  prima  facie^  evidence 
an  indebtedness  for  its  amount  against  the  plaintiff's  estate.  The 
question  of  the  rule  of  damages  applicable  to  the  case  was  not 
reached  by  the  County  Court,  and  is  not  for  consideration  in  this 
court.  If  the  plaintiff's  evidence  was  believed,  the  note,  like  any 
other  species  of  property  belonging  to  the  plaintiff,  was  delivered 
or  bailed  to  the  defendant  for  a  special  purpose  that  was  fully 
accomplished,  and  the  defendant  refused  to  return  it  on  demand. 
He  thereby  subjected  himself  to  an  action  of  trover  for  the  con- 
version of  the  note.  For  these  reasons,  we  think  the  County 
County  erred  in  taking  the  case  from  the  jury  and  directing  a 
verdict  for  the  defendant. 

Judgment  reversed,  and  cause  remanded. 
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VEILE  AND  Wife  v.  BLODGETT  and  Wife. 

[In  Chancebt.] 

Effect  of  Answer  as  Evidence,     Right  of  Cestui  Que  Trutt 

to  Follow  Trust  Fund. 

The  oratiiz,  while  an  infant,  and  before  her  intermarriage  with  the  orator,  inheiited 
money  which  her  father  and  guardian,  the  defendant  B.,  reoeiyed  and  paid,  without 
consideration,  to  a  brother  of  the  defendant  wife,  for  her  benefit.  wHh  an  nnder- 
Btanding  tliat  it  was  to  be  paid  for  certain  premises  that  she  was  then  aboat  to  and 
subsequently  did,  purchase,  using  said  money  in  paying  therefor,  and  taking  the 
title  thereof,  in  her  own  name.  Defendants  afterwards  intermarried,  and  separated. 
Orators  brought  suit  at  law  against  defendant  B.  for  said  money,  and  attached  said 
premises,  which  had  been  mortgaged  by  his  wife  before  marriage,  and  procored  a 
part  of  the  equity  of  redemption  therein  to  be  set  off  on  execution  as  the  estate  of 
B.  There  was  a  question  as  to  whether  or  not  one  of  the  appraisers  in  such  pro- 
ceedings was  a  freeholder.  The  orators  then  filed  a  bill  to  perfect  their  title  under 
the  levy,  and  to  compel  defendants  to  release  their  interest  in  the  land.  B.  testified 
that  he  loaned  said  money  to  his  wife  before  marriage.  Heldy  that  as  B.  had  no 
right  to  loan  the  money;  as  the  loan  was  not  legalized  by  his  marriage:  as  the  wife, 
standing  on  B.'s  right,  could  acquire  no  right  to  a  homestead  out  of  the  trust  prop- 
erty; and  as  the  relation  of  the  wife  to  the  money  and  the  property  purchased 
therewith,  was  that  of  a  mere  volunteer, — she  was  chaiged  with  a  oonstructiTe  tmit 
in  favor  of  the  oratrix;  and  that,  as  no  proceedings  at  law  were  essential  to  the 
attainment  of  the  orators'  rights,  and  as  whether  or  not  one  of  the  appraisers  wm 
disqualified  was  therefore  unimportant,  equity  would  give  the  relief  sought 

The  answer  is  evidence  only  where  it  is  a  clear,  positive,  and  direct  denial  of  the 
allegations  of  the  bill. . 

To  overcome  the  evidence  of  such  an  answer,  it  is  necessary  that  there  should  be  oaly 
enough  evidence  to  outweigh  it,  the  answer  being  equivalent  to  the  depositioD  of 
one  witness. 

Appeal  from  the  Court  of  Chancery. 

The  bill  alleged  that  the  orator  and  oratrix  were  husband  and 
wife,  that  the  oratrix  was  the  daughter  of  the  defendant  Lather 
P.,  and  that  before  she  arrived  at  her  majority,  and  before  her  in- 
termarriage with  the  orator,  she  inherited  and  became  lawfully 
entitled  to  the  sum  of  $3500 ;  that  afterwards  the  said  defendant 
was  appointed  her  guardian,  and  as  sach  received  said  sum  of 
money,  and  that  he  had  never  paid  nor  in  any  manner  accoonted 


JANUARY  TERM,  1877.  271 


Yeile  and  Wife  v.  Blodgett  and  Wife. 


for  it,  nor  settled  his  guardianship  account ;  and  that  at  the  time 
of  the  judgment  thereinafter  mentioned,  he  was  justly  indebted 
to  the  oratrix  by  reason  of  his  receipt  of  the  said  money  in  the 
sum  of  $1,918.75  ;  and  that  the  same  remained  wholly  unpaid 
unless  paid  by  the  set-off  of  real  estate  thereinafter  mentioned  ; 
that  on  June  9, 1865,  one  Mary  Ann  Hinckley  purchased  and  took  in 
*  her  own  name  a  deed  of  certain  land  in  the  city  of  Burlington,  with 
a  dwelling  house  and  out  buildings  standing  thereon ;  that  the  said 
defendant  then  or  about  then,*  ^^  paid  in  money  towards  the  con- 
sideration "  thereof,  through  one  O'Grady,  a  brother  of  said  Mary 
Ann,  the  sum  of  $2000,  which  was  paid  ''  wholly  or  mainly  "  with 
the  money  of  the  oratrix  ;  tha|  afterwards  the  said  defendant  and 
the  said  Mary  Ann  intermarried;  that  after  their  intermarriage 
the  orators  attached  the  said  land,  ifec,  intending  thereby  to  create 
a  legal  lien  upon  the  said  Luther  P's  interest  therein,  and  by  regular 
and  orderly  proceedings,  procured  judgment  and  execution  thereon, 
and,  the  land  having  been  mortgaged  by  the  said  Mary  Ann,  levied 
execution  on  part  of  the  equity  of  redemption  in  said  premises,  as 
the  proper  estate  of  the  said  Luther  P.,  and  had  it  regularly  set 
out  in  full  satisfaction  of  their  said  execution,  and  procured  the 
same  to  be  recorded ;  that,  the  defendants  having  separated,  the 
defendant  Mary  Ann  was,  at  the  time  of  the  filing  of  the  bill  and 
long  had  been  in  exclusive  possession  of  the  premises,  claiming  to 
be  the  sole  owner  thereof  in  fee  to  the  exclusion  of  the  orators  ; 
and  that  the  defendant  Luther  P.  was  at  the  time  of  the  filing  of 
the  bill,  and  for  a  long  time  had  been,  insolvent  and  destitute  of 
other  property.     Prayer^  that  said  levy  and  set-off  might  be  es- 
tablished as  valid  and  effectual,  and  the  orators'  title  thereunder 
established  ;  that  the  defendant  Mary  Ann  might  be  enjoined  from 
impeding  the  orators  in  the  enjoyment  of  the  premises,  and  from 
setting  up  any  adverse  rights  thereto  ;  that  the  defendants  might 
be  decreed  to  execute  a  full  release  of  their  right,  title  and  inter- 
est therein  to  the  oratrix ;  and  for  general  relief. 

The  defendant  Mary  Ann  answered,  denying  that  the  oratrix 
inherited  $3,200  in  her  own  right,  and  alleging  that  she  inherited, 
as  the  defendant  had  been  informed  and  believed,  about  $700 
which  had  been  paid  to  her ;  admitting  the  purchase  of  the  land, 
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&c,j  as  alleged  in  the  bill,  aod  alleging  that  before  said  purchase 
the  defendant  Luther  P.  solicited  defendant  Mary  Ann  to 
marry  him,  and  as  an  inducement  thereto  assured  her  that  he  had 
a  good  salary  in  a  government  office,  and  owed  nothing,  and 
promised  to  give  her  the  sum  of  $2,000  out  of  said  salary; 
that  relying  upon  said  assurance  and  promise,  and  in  considera- 
tion thereof,  she  agreed  to  marry  him,  and  that  in  pursuance  of 
said  agreement  the  defendant  Luther  P.  paid  over  to  her  brother 
the  sum  agreed  upon,  which  she  afterwards  received  and  paid 
towards  the  said  land,  &c.,  but  positively  denying  that  the  said 
Luther  P.  "  paid  any  money  to  her  for  the  purchase  of  said  place 
out  of  any  money  belonging  "  to  the  oratrix,  or  otherwise  than  as 
stated  in  consideration  of  said  promise  of  marriage ;  adm'itting 
the  marriage,  but  alleging  that  the  defendant  Luther  P.  deserted 
her,  and  that  during  the  time  they  lived  together  she  supported 
him,  alleging  that  she  had  paid  all  the  taxes  on  the  premises,  aud 
had  paid  large  sums  for  repairs,  that  she  had  a  homestead  right 
in  said  premises,  of  which  no.  creditor  could  in  any  event  deprive 
her,  aud  upon  which  she  insisted;  that  defendant  Luther  P.  asked 
her  before  deserting  her,  to  convey  the  property  to  him,  that  she 
believed  that  he  and  the  orators  confederated  to  get  said  pro[)ert7 
away  from  her,  and  that  suit  was  brought  against  said  Luther  P. 
and  judgment  therein  consented  to  by  him  in  furtherance  of  that 
design  ;  that  defendant  Luther  P.  paid  for  education,  board,  and 
outfit  of  oratrix  more  than  she  inherited  ;  denying  the  legality  of 
levy  and  set-off,  and  alleging  that  one  of  the  appraisers  of  the 
property  was  not  a  freeholder,  that  said  judgment  was  collusive 
and  fraudulent,  that  the  $2,000  paid  towards  said  property  was 
not  the  identical  money  that  she  received  from  defendant  Lather 
P.,  and  insisting  that  if  the  money  paid  to  her  was  not  to  be  con- 
sidered as  a  payment  in  consideration  of  her  promise  of  marriage, 
or  as  an  ante-nuptial  settlement,  it  could  be  regarded  only  as  a 
loan  against  which  she  had  a  legal  right  to  set  off  all  sums  that 
she  had  paid  for  the  defendant  Luther  P's  support,  and  that  if  the 
orators  had  any  legal  right  to  said  property,  they  had  a  complete 
remedy  at  law. 
The  answer  was  traversed,  and  the  testimony  of  the  oratrix  and 


JANUARY  TERM,  1877.  273 

y^e  and  Wife  v.  Blodgett  and  Wife. 


of  defendant  Luther  P.  was  taken,  and  tended  to  support  the  al- 
legations of  the  bill,  except  that  defendant  Luther  P.  testified  that 
he  loaned  the  monej  to  defendant  Mary  Ann.  No  other  testi- 
mony was  taken  on  either  side,  but  it  was  admitted  that  two  of 
the  appraisers  were  freeholders,  that  the  third,  one  Tracy,  was  the 
husband  of  the  owner  in  fee  of  a  lot  of  land,  and  that  he  and  his 
wife  had  lawful  issue  living  at  the  time  of  said  set-ofi^. 

On  the  hearing  at  the  December  Term,  1875,  before  Pibrpoint, 
Chancellor,  it  was  ordered,  adjudged,  and  decreed  that  the  levy 
and  set-off  and  the  orators'  title  thereunder  be  established  as  legal 
and  valid  ;  that  the  defendant  be  perpetually  enjoined  from  im- 
peding or  interfering  with  the  use  and  enjoyment  by  the  orators 
of  the  premises  so  set  off,  and  from  setting  up  or  asserting  any 
right  or  interest  therein  adverse  to  the  rights  of  the  orators  under 
said  set-off;  and  that  the  defendants  within  thirty  days  execute  a 
Talid  quit-claim  deed  of  the  interest  in  the  premises  so  set  off  to 
the  oratrix.     Appeal  by  the  defendant  Mary  Ann. 

JE,  R.  Hardy  for  the  orators. 

The  case  is  within  the  appropriate  and  exclusive  jurisdiction  of 
a  court  of  equity.  Rowan  v.  Union  Arms  Co.  86  Vt.  124,  138 ; 
Biick  V.  QiUon^  87  Vt.  653 ;  McLane^  admr.  v.  Johnson^  43  Vt, 
48,  61 ;  Eldridge  v.  SmUh,  84  Vt.  484. 

If  the  identical  money  advanced  by  defendant  Luther  P.  to 
defendant  Mary  Ann  belonged  to  the  oratrix,  the  defendant  Mary 
Add,  by  taking  the  conveyance  to  herself,  became  trustee  for  the 
oratrix  to  the  extent  of  such  investdaent,  and  the  latter  is  entitled 
to  relief  independently  of  the  attachment  and  set-off.  Or  if  that 
identical  money  did  not  belong  to  the  oratrix,  but  to  the  defendant 
Lather  P.,  she,  being  his  creditor,  and  having  obtained  judgment, 
and  set  off  the  land  on  execution,  both  the  defendants  being  in- 
solveDt,  is  entitled  to  the  relief  sought,  whether  the  money  so 
farnished  by  defendant  Luther  P.  is  treated  as  an  investment  by 
him  in  the  propei*ty,  or  as  a  loan  to  the  defendant  Mary  Ann. 

The  setoff  on  execution  was  in  conformity  with  the  statute. 

Tracy,  being  tenant  by  the  curtesy,  was  a  freeholder.  1  Washb. 
Real  Prop.  60, 61 ;  1  Cruise  Dig.  147  et  seq.  But  even  if  he  was 
85 
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not  a  freeholder,  queer e^  whether  the  levy  would  be  voidable. 
Gen.  Sts.  c.  15,  s.  13 ;  Danforth  v.  Beattie,  43  Vt.  138.  And  if 
the  want  of  freehold  qualification  would,  in  any  case,  avoid  a  set- 
off,  it  is  not  available  against  the  orators. 

The  orators  are  entitled  to  the  relief  sought  upon  the  facts 
stated  in  the  bill.  The  bill  states  that  $2000  was  paid  defendant 
Luther  P.  toward  ihe  consideration  for  the  place,  and  that  the 
money  was  wholly  or  mainly  that  of  the  oratrix;  and  as  the 
answer  of  the  defendant  Mary  Ann  distinctly  admits  the  receipt  of 
the  money  by  her,  and  the  investment  of  it  in  the  land,  but  denies 
the  payment  of  any  money  to  her  for  the  purchase  of  said  place 
out  of  any  money  belonging  to  the  oratrix,  or  otherwise  than  as 
stated  in  consideration  of  promise  of  marriage.  The  answer  is 
not  responsive,  because  the  bill  does  not  allege  that  he  paid  the 
money  to  her.  Treating  the  words  "  or  otherwise,"  Ac.,  as  a 
denial  that  the  money  was  invested  in  the  place,  ihey  are  too 
general  to  be  available  as  evidence.  Story  Eq.  PI.  s.  852  ;  Wood* 
V.  Morrill^  1  Johns.  Ch.  103. 

The  answer  being  traversed,  but  a  small  part  of  it  can  be  con- 
sidered evidence  in  favor  of  the  defendants,  because  it  is  not 
responsive. 

All  that  the  answer  contains  relating  to  the  pretended  agreement 
between  the  defendants  that  the  defendant  Luther  P.  should  pay 
her  $2,000  as  a  consideration  for  her  promise  to  marry  him,  should 
be  excluded  as  evidence,  because  it  is  not  responsive  to  anything 
stated,  chaiged,  or  inquired  about  in  the  bill,  but  is  purely  affirm- 
ative matter  set  up  in  avoidance  of  the  orators'  claim.  2  Dan. 
Ch.  Pr.  840-3  and  notes;  Story  Eq.  PI.  s.  849a;  McDanieU  v. 
Bamum,  5  Vt.  279  ;  Matt  v.  Harrington,  12  Vt.  199  ;  Cannon  r. 
Norton,  14  Vt.  178  ;  Lane  v.  Marshall,  15  Vt.  58  ;  Pierson  v. 
Clayes,  lb.  93;  McDonald  v.  McDonald,  16  Vt.  630;  Sanborn  r. 
Kittridge,  20  Vt.  632;  Bushy  v.  Liitlefield,  33  N.  H.  76;  Clark 
V.  White,  12  Pet.  178;  N.  E.  Bank  v.  Lewis,  8  Pick.  113;  FA- 
dridge  v.  Smith,  supra  ;   Oreen  v.  Hart,  1  Johns.  580,  589. 

Although  a  statement  in  an  answer  is  responsive  to  the  bill,  still, 
if  it  is  improbable,  it  may  be  overcome  by  less  testimony  than 
might  be  otherwise  necessary.     No  strained  construction  of  the 
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rale  requiring  more  than  the  testimony  of  one  witness  to  overcome 
a  responsive  statement  in  an  answer,  should  be  adopted  in  a  case 
like  this. 

Wales  ^  Taft  (^Levi  Underwood  with  them),  for  the  de- 
fendants. 

I.  The  orators  come  as  the  creditors  of  defendant  Luther  P., 
and  if  they  have  any  title  by  virtue  of  the  levy  it  must  be  his 
title.  It  is  plain  that  he  never  had  any  title  to  the  premises  in 
question  upon  the  orators*  own  showing,  without  reference  to  the 
defence.  A  resulting  trust  did  not  arise,  because  the  $2000  trans- 
action was  a  loan.  McCue  v.  O-allagher^  23  Cal  51.  From  the 
orators'  showing  it  is  apparent  that  it  was  not  the  understanding 
or  expectation  of  the  parties  that  defendant  Luther  P.  should  ever 
take  any  title.  That  is  also  fatal  to  the  trust.  White  v.  Car- 
penter^ 2  Paige,  217,  238,  et  seq.^  265 ;  Jackson  v.  Fuller^  2 
Wend.  465 ;  Bi/ers  v.  Danley^  27  Ark.  77  et  seq, ;  Junnard  v. 
Littell,  23  N.  J.  Eq.  264 ;  Oledewell  v.  Spaugh,  26  Ind.  319. 
The  $2000  transaction  was  not  fraudulent  as  to  creditors.     The 

• 

proof  shows  that  defendant  Luther  P.  was  solvent  at  the  time,  and 
even  if  he  were  not,  his  estate  was  not  decreased  thereby.  A 
debt  was  due  him  for  the  amount.  Four  years  afterwards  that 
debt  was  cancelled  by  the  marriage  and  legally  extinguished. 
Burleigh  v.  Coffin^  2  Fost.  118.  Such  legal  extinguishment  of 
the  debt  could  not  have  given  the  defendant  Luther  P.  any  title 
to  the  premises.  If  the  $2000  had  been  paid  as  a  gift  after  the  mar- 
riage, instead  of  as  a  loan  in  contemplation  of  marriage,  as  the 
orators'  case  shows,  no  i*esulting  trust  in  defendant  Luther  P.  for 
the  benefit  of  his  creditors  would  have  been  created  even  if  he  bad 
then  been  insolvent.  Wheeler  v.  Kirtland,  23  N.  J.  Eq.  16  et 
seq.  The  fact  that  it  is  alleged  that  the  $2000  was  the  money  of 
the  oratrix  does  not  help  her  case.  If  that  was  so,  with  proper 
notice  the  loan  would  have  created  a  debt  from  the  defendant 
Mary  Ann  to  the  oratrix.  No  resulting  trust  would  have  been 
created  for  the  reasons  before  stated,  and  if  such  trust  did  result 
it  would  result  to  the  oratrix  and  not  to  defendant  Luther  P. 
Bussell  V.  Allen,  10  Paige,  249. 
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II.  The  answer  of  defendaDt  Mary  Ann  is  responsive  to  the 
bill,  and  is  therefore  evidence  in  her  behalf.  The  only  evidence 
on  the  other  side  as  to  the  $2000,  is  that  of  defendant  Luther  P., 
and  upon  this  evidence  the  court  must  find  that  the  $2000  was 
paid  upon  the  consideration  mentioned  in  the  answer.  1  Dan.  Ch. 
Pract.  844  and  note.  In  this  view  the  $2000  was  paid  upon  con- 
sideration of  marriage,  which  is  a  valuable  consideration.  1  Chit. 
Cont.  27 ;  Brown  v.  Slater,  16  Conn.  192. 

Such  being  the  case,  neither  defendant  Luther  P.  nor  his  cred- 
itors had  any  interest  in  the  $2000  after  it  was  paid,  much  less  in 
the  preipises  here  claimed.     Wheeler  v.  Kirtlandy  supra. 

Defendant  Mary  Ann  does  not  appear  here  as  a  person  fraudu- 
lently trying  to  keep  property  away  from  creditors,  for  she  had  no 
notice  of  the  orators'  claim.  The  fraud  and  collusion  is  all  upon 
the  other  side,  and  consists  in  the  collusion  of  the  orators  and 
the  husband  to  cheat  his  deserted  wife  out  of  her  estate  in  the 
interest  of  the  surety  on  the  guardian's  bond  of  the  husband.  A 
court  of  equity  will  not  lend  its  aid  in  such  a  case  unless  the  legal 
right  is  very  clear. 

III.  The  levy  in  this  case  was  void  because  one  of  the  ap- 
praisers was  not  a  freeholder,  and  the  defendant  may  raise  this 
question  here  because  this  is  her  first  and  only  opportunity  to 
do  so. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  Before  proceeding  to  a  consideration  of  the  various 
points  made  in  argument  touching  the  claims  of  the  orators  to 
relief,  it  becomes  necessary  to  ascertain  precisely  the  facts  that 
are  established  by  the  proofs. 

The  defendant  Luther  P.  makes  no  answer  to  the  bill ;  and  he 
is  the  witness  relied  upon  by  the  orators  to  establish  their  case. 
The  other  defendant,  Mary  Ann,  filed  an  answer  to  the  bill,  but 
adduces  no  evidence  in  support  thereof,  and  her  defence  thus 
wholly  stands  upon  her  ansurer.  Her  answer  is  traversed,  aod 
much  has  been  said  in  the  case  as  to  the  effect  thai  is  to  be  given 
this  answer  as  proof. 
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The  general  rule  in  equity  upon  this  subject,  as  has  often  been 
declared,  is,  that  two  witnesses,  or  evidence  equal  to  that  of  two 
witnesses,  is  required  to  overcome  the  sworn  answer  of  the  de- 
fendant, responsive  to  the  bill.  Other  authorities  say  the  rule 
requires  one  witness  with  corroborating  circumstances.  The  rule 
has  its  basis  in  the  fact  that  the  answer  is  called  out  by  the  orator 
for  his  own  use.  If  it  admits  the  fact  charged  in  the  bill  to  be 
true,  the  orator  adopts  this  admission  as  sufficieut  proof  of  the 
fact.  If  the  answer  denies  the  fact  charged,  the  orator  is  left  to 
establish  it  by  other  means,  if  he  can,  and  at  the  same  time  the 
denial  is  evidence  for  the  defendant.  The  denial  is  made  evi- 
dence by  the  circumstance  that  the  orator  has  called  it  out  for 
the  purposes  of  proof,  and  thereby  made  it  proof. 

But  the  rule,  as  often  announced,  respecting  the  effect  of  the 
answer  as  proof,  is,  we  think,  misleading,  as  a  careful  ezamina- 
tioD  of  the  autliorities  will  show.  The  weight  of  evidence  does 
not  depend  upon  the  number  of  witnesses  that  depose  to  given 
-fuels.  -The  burden  of  proof,  when  an  answer  is  responsive  to  the 
bill,  devolves  upon  the  orator  to  satisfy  the  trier  that  such  answer 
is  untrue ;  and  this  burden  may  be  oftentimes  discharged  by 
documentary  proof  or  circumstantial  evidence,  without  the  depo- 
sition of  any  witnesses  testifying  to  the  facts  set  out  in  the  bill. 
2  Dan.  Ch.  Pr.  840,  n.  2. 

It  is  obvious  that  a  sworn  answer,  responsive  to  the  bill,  stands 
as  the  deposition  of  one  witness ;  and  if  encountered  by  only  one 
witness  testifying  in  contradiction,  and  no  circumstances  appear 
affecting  the  case,  no  preponderance  of  proof  is  made  out  on  either 
side,  and  the  orator  must  fail  because  the  burden  of  proof  is  upon 
him.  But  the  answer,  considered  as  evidence,  is  to  be  weighed 
precisely  as  it  would  be  if  it  appeared  in  a  deposition  disconnected 
from  the  defendant's  pleading ;  and  the  fact  that  the  defendant  is 
interested  in  the  event  of  the  suit,  has  the  same  effect  in  discred- 
iting his  story  that  it  does  in  an  ordinary  case  at  law.  Again,  if 
the  answer  is  evasive  or  equivocating,  it  lessens  its  force  as  evi- 
dence precisely  as  such  circumstances  impair  the  story  of  a  wit- 
ness told  on  the  witness  stand.  In  short,  the  answer,  when  used 
as  evidence,  is  subject  to  the  same  proper  criticism,  and  the  same 
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legal  infirmities,  that  attach  to  all  evidence,  in  whatsoever  form 
it  is  introduced  in  court. 

All  that  the  orator  is  bound  to  do  is,  to  meet  and  overcome  the 
answer  by  competent  proof.     This  proof  may  require  one  or  twenty 
witnesses;  it  may  be  made  without  any.     ^'It  is  important  to 
state  here  the  true  import  of  the  rule  in  equity,  that  an  answer 
responsive  to  the  allegations  and  charges  made  in  a  hiU^  and  which 
contains  clear  and  positive  denials  of  them,  must  prevail,  unless 
it  is  overcome  by  the  testimony  of  two  witnesses,  or  at  least  by 
one  witness  and  attendant  circumstances.     *****    xhe 
rule  as  stated  has  reference  to  an  answer  opposed  only  by  the  testi- 
mony of  one  witness.     But  if  the  evidence  in  the  cause,  no  matter 
what  it  may  be,  is  sufficient  to  outweigh  the  answer,  the  plaintiff 
may  have  a  decree  in  his  favor."     Mitf.   Ch.  PL,  Tyler's  ed, 
1876,  462.      The  foregoing  extract  from  Mitford,  who  has  been 
justly  called  the  ^^  master  of  equity  pleading,"  states  the  rule  in 
satisfactory  terms. 

Another  rule  relating  to  the  answer  as  evidence  is  important  to 
be  noticed  here.  The  authorities  all  agree  that  the  answer  is  evi- 
dence only  when  it  is  a  direct  and  explicit  denial  of  the  allega- 
tions made  in  the  bill.  If  it  denies  such  allegations  on  informa- 
tion and  belief,  it  is  not  evidence.  If  the  defendant  sets  up  other 
matters  in  confession  and  avoidance  of  the  charges  made  in  the 
bill,  such  other  matters  are  not  evidence.  Such  allegations  in  the 
answer  are  mere  pleading,  and  if  relied  upon  by  the  defendant, 
must  be' made  out  by  proof,  if  the  answer  is  traversed. 

The  bill  in  this  case  in  substance  charges  that  the  defendant 
Luther  P.,  being  the  trustee  of  the  oratrix  Mary  Jane,  "paid  in 
money  towards  the  consideration  "  of  the  purchase  of  certaio 
pi-emises  in  Burlington,  bought  by  the  defendant  Mary  Ann — the 
title  to  which  was  taken  in  the  name  of  the  said  Mary  Ann — ^the 
sum  of  two  thousand  dollars ;  and  that  this  sum  of  two  thousand 
dollars  was  money  held  by  Luther  P.  as  trust  money  belong- 
ing to  the  oratrix.  And  the  bill  seeks  to  follow  this  money  into 
the  land  so  purchased*  and  charge  the  same  with  a  trust  in  favor 
of  the  oratrix. 

The  gist  of  the  charge  in  the  bill  upon  this  point  is,  that  La- 
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ther  p.  misapplied  the  trust  fund  by  using  it  in  payment  of  the 
purchase  money  of  the  premises  bought  by  Mary  Ann.  The 
trustee  had  no  right  thus  to  invest  trust  funds,  taking  no  security 
for  repayment,  and  upon  such  breach  of  trust,  the  cestui  que  trust 
may  follow  such  funds  so  long  as  they  can  be  traced,  unless  they 
or  their  product  have  come  into  the  hands  of  a  bona-fide  purchaser 
for  value  without  notice  of  the  trust. 

The  defendant  Mary  Ann  seeks,  in  her  answer,  to  stand  in  the 
relation  of  such  bana-Jide  purchaser  to  this  fund.  After  denying 
the  payment  of  the  money  to  her  towards  the  purchase  money  of 
the  premises,  she  avers  that  she  received  the  money  as  the  consid- 
eration of  her  promise  to  marry  the  defendant  Luther  without 
notice  of  its  being  trust  money.  This  part  of  her  answer  is  in  no 
sense  responsive  to  the  bill.  If  true,  it  would  be  a  good  defence 
to  the  claim  of  the  orators.  *  Jackson  v.  Rowe,  2  Sim.  &  Stu.  472. 
But  as  it  stands,  it  is  not  evidence  in  the  case  to  be  considered. 
The  case,  then,  is  to  be  determined  upon  that  part  of  the  answer 
that  is  claimed  to  be  responsive,  and  the  counter  proofs.  The 
denial  of  the  answer  to  the  charge  of  the  bill  is  somewhat  evasive  ; 
it  hardly  comes  within  Mitford's  statement  that  it  must  contain  a 
"clear  and  positive"  denial  of  the  allegation,  in  order  to  bo 
proof.  She  denies  "  that  said  Luther  P.  paid  any  money  to  her 
for  the  purchase  of  said  place  out  of  any  money  belonging  to  said 
Mary  Jane,"  Ac.  The  '*  clearness  "  and  "  positiveness  "  of  this 
denial  will  be  seen  by  looking  at  the  allegation  she  is  by  the  bill 
called  upon  to  admit  or  deny.  It  is,  *'  that  Luther  P.  paid  in 
money  towards  the  consideration  of  said  purchase,"  &c.  It  may 
not  have  been  paid  to  her,  and  still  may,  as  charged,  have  been 
paid  to  the  vendor  or  some  agent  towards  the  consideration  of 
said  purchase,  and  for  her  benefit.  Nor  do  the  words,  "  or  oth- 
erwise "  help  the  denial,  for  the  whole  allegation  is  limited  to  a 
payment  to  her.  If  she,  as  a  witness  on  the  stand,  in  answer  to 
the  question,  "  Did  Luther  P.  pay  any  money  towards  the  consid- 
eration of  that  purchase  ?"  had  replied,  "  He  paid  none  to  me," 
it  is  more  than  probable  that  she  would  be  troubled  with  a  re- 
newal of  the  inquiry.  She  admits  the  receipt  of  two  thousand 
dollars  in  money  from  Luther  P.  in  1866.     This  was  four  years 
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before  her  intermarriage  with  said  Luther  P.  We  are  entirely 
satisfied  on  the  evidence  that  this  money  was  delivered  by  Luther 
P.  to  O'Grady,  a  brother  of  Mary  Ann,  and  for  her  benefit,  with 
an  understanding  that  it  was  to  be  paid  out  as  the  purchase  money 
of  the  premises  in  question,  that  it  was  so  paid  out  by  said  Mary  Ann, 
and  that  the  title  to  the  premises  so  purchased  was  taken  in  her 
name,  and  that  as  the  case  stands,  her  relation  to  the  money  and 
to  the  premises  purchased  with  the  money  is  that  of  a  mere  vol- 
unteer. She  holds  trust  funds  which  belong  to  the  oratrix,  with- 
out consideration,  a  constructive  trust  is  thereby  raised  in  favor 
of  the  oratrix.  1  Perry  Trusts  (2d  ed.),  ss.  217,  241;  Hill 
Trustees  (4th  Am.  ed.),  274  and  notes.  A  volunteer  receiving  or 
dealing  with  trust  funds,  stands  in  the  same  position  as  a  pur- 
chaser buying  trust  >property  with  notice  of  the  trust;  ho  will 
be  charged  with  a  constructive  trust  in  favor  of  the  true  owner, 
and  upon  the  demand  of  the  true  owner,  equity  will  decree  a  con- 
veyance to  him  or  charge  the  estate  with  the  payment  of  the 
money.  1  Perry  Trusts,  «w/?ra;  Hill  Trustees,  supra;  BlaisdellT. 
Stevens  et  al.  16  Vt.  179  ;  Abell  v.  Howe  et  al.  43  Vt.  403  ; 
Boursot  V.  Savage^  L.  R.  2  Bq.  134 ;  Hopper  v.  Conyers^  L.  R. 
2  Eq.  549. 

It  is  urged  by  counsel,  that  Luther  P.  testifies  that  the  money 
was  loaned  to  Mrs.  Hinckley,  and  that  no  trust  can  arise  in  such 
case.  It  is  unquestionably  true,  that  a  loan  of  money  from  A  to 
B,  will  not  raise  a  trust  in  favor  of  A  in  the  estate  purchased  by 
B  with  the  money  ;  but  the  fallacy  of  the  defendant's  position  is 
in  the  fact  assumed,  that  Blodgett  had  the  i*ight  to  make  the  loan. 
In  the  case  supposed,  if  the  money  loaned  by  A  was  not  his,  but 
trust  funds  belonging  to  C,  there  would  be  no  difficulty  in  fasten- 
ing the  trust  in  favor  of  C  upon  the  estate.  2  Perry  Tiyists,  s. 
832 ;  Ernest  v.  Craysdill,  2  De  G.  F.  &  J.  175.  The  trust  so 
fastened  upon  the  estate  purchased,  grows  out  of  the  breach  of 
trust  in  misapplying  the  fund. 

It  is  further  insisted  in  the  answer,  that  the  defendant  Mary 
Ann  has  a  homestead  in  the  premises,  as  against  the  rights  of  the 
orators.  It  is  an  established  doctrine  in  the  law  of  trusts,  that  a 
trustee  cannot  make  any  profit  out  of  the  trust  property,  or  ac- 
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quire  any  title  thereto,  as  i^ainst  the  cestuis  que  trust.  Luther 
P.,  then,  could  not  buy  a  homestead  with  the  trust  money,  and 
hold  it  a^inst  the  oratrix.  Can  the  defendant  Mary  Ann,  re- 
ceiving the  trust  money  without  consideration,  have  any  greater 
protection  in  its  use  than  Luther  P.  on  whose  right  she  stands  ? 

Counsel  further  insist  that  the  money  was  loaned  to  Mary  Ann 
by  Luther  P.  before  their  intermarriage,  and  that  the  subsequent 
marriage  of  the  parties  had  the  effect  to  extinguish  the  debt ;  but 
this  position  is  not  well  taken.  The  wrongful  act  of  Luther  P.  in 
loaning  the  money  is  not  legalized  by  the  marriage.  It  is  not  in 
the  power  of  a  trustee,  by  gift,  loan,  or  other  disposition  of  the 
trust  fund  in  any  manner  whatever,  to  a  mere  volunteer,  to  put 
it  beyond  the  reach  of  its  rightful  owner. 

Again  it  is  said  that  the  proceedings  of  the  orators  in  obtaining 
their  judgment  at  law,  and  in  making  the  levy  and  set-off  on  their 
execution,  were  irregular,  and  that  the  defendant  Mary  Ann  may 
question  those  proceedings,  inasmuch  as  this  is  her  first  opportu- 
nity to  do  so.  She  was  no  party  to  those  proceedings,  and  when 
they  are  made  use  of  as  the  foundation  of  ulterior  proceedings 
affecting  her  rights,  she  no  doubt  may  call  such  proceedings  in 
question  if  they  have  operated  to  her  prejudice. 

The  proceedings  at  law  were  taken  to  ascertain  the  amount  due 
from  the  trustee  to  his  cestui  que  trusty  and  they  resulted  in  fixing 
a  sum  less  than  the  amount  which  Mary  Ann  confessedly  received. 

The  orators  having  established  the  amount  of  their  claim,  pro- 
ceed in  the  usual  way  to  collect  it  by  levying  their  execution  upon 
the  premises  in  question ;  but  fail  to  reach  the  title  because  the 
apparent  legal  title  is  in  a  volunteer  instead  of  the  trustee,  where 
it  ought  to  be.  Under  such  circumstances,  equity  will  treat  the 
title  as  it  should  be ;  and  extend  the  lien  of  the  levy  and  set-off 
to  the  estate  to  which  it  rightfully  attaches ;  and  whether  one  of 
the  appraisers  was  qualified  to  act  is  wholly  unimportant.  The 
proceedings  in  equity  are  instituted  in  order  to  reach  the  trust 
money,  or  the  estate  standing  in  lieu  of  it ;  and  the  particular 
form  in  which  a  lien  is  engrafted  upon  the  estate,  so  long  as  no 
more  than  what  is  rightfully  due  is  demanded,  is  a  matter  of  minor 

importance.     Under  the  facts  of  this  case,  no  proceedings  at  law 
36 
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were  essential  to  the  attainment  of  the  orators*  rights.  A  valid 
lien  upon  this  estate  could  have  been  established  by  proceedings 
in  equity.  The  course  pursued  leads  to  the  same  result,  and  does 
not  prejudice  any  rights  of  the  defendant. 

A  court  of  equity  on  the  chase  after  trust  money,  will  not  stop 
to  speculate  long  over  a  choice  of  routes,  so  long  as  all  lead  to 
the  desired  destination. 

We  discover  no  reason  why  the  premises  in  question  should  not 
be  subjected  to  the  demand  of  the  orators  in  the  manner  directed 
by  the  Court  of  Chancery,  and  accordingly  the  decree  of  that 
court  is  affirmed,  and  the  cause  remanded. 


VILLAGE   OF  WINOOSKI  t;.  GOKEY. 
Municipal  Corporation,      Public  and  Private  Law,     Pleading, 

'I'he  charter  of  a  village  conioration  \»  a  public  law,  and  need  not  be  recited  in  plead- 
ing, a8  the  court  will  take  judicial  notice  thereof. 

A  village  charter  provided  tliat  the  corporation  might  pass  ordinances  to  Buppiess  and 
restrain  the  use  of  billiard  tables,  and  thereunder  the  corporation  passed  an  ordi- 
nance, prohibiting  the  keeping  of  billiard  tables  in  saloons,  "for  hire  or  public 
use,"  withodt  license,  recorded  by  the  village  clerk,  under  a  penalty  of  $50.  BM, 
that  the  charter  conferred  power  to  pass  such  ordinance. 

Defendant  kept  billiard  tables  without  such  license,  and  it  was  held  that  the  right  of 
action  accrued  by  virtue  of  the  ordinance,  and  that  the  declaration  should  not  aU^ 
that  the  offence  was  contra  formam  statuti. 

Ileld^  sufficient  to  describe  the  offence  in  the  words  of  the  ordinance. 

The  de<:laration  alleged  the  date  of  the  approval  of  the  charter  under  which  the  ordi- 
nance  was  ))asAed.    Jlrld^  that  an  allegation  of  its  title  was  unneoeasary. 

The  declaration  alleged  that  a  meeting  was  "legally  warned  and  held."  On  dcmaner 
for  that  it  did  not  set  out  the  warning,  held^  that  as  the  demurrer  admitted  that  the 
meeting  was  legally  warned,  defendant  could  not  question  the  legality  of  the 
warning. 

In  case,  a  declaration  alleging  facts  under  the  quod  cum  with  suiflcient  certainty  to 
sidmit  of  a  direct  denial,  Md  good  on  special  demurrer. 

Case  for  violation  of  a  village  ordinance.     The  declaration,  so 
fi\r  as  material  to  be  stated,  was  as  follows  : 
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For  that  whereas,  at  a  meeting  of  the  legal  voters  of  the  vil- 
lage of  Winooski,  legally  warned  and  held  in  said  village,  on, 
Ac,  the  said  corporation  passed  by  vote  of  saidx  meeting  an  ordi- 
nance in  the  words  and  figures  following,  to  wit :  "  An  ordinance 
in  relation  to  saloons.  It  is  hereby  ordained  by  the  village  of 
Winooski,  as  follows:  Sec.  1.  No  person  shall  keep  a  billiard 
saloon  wherein  billmrd  tables  are  kept  for  hire  or  public  use  *  *  * 
until  he  shall  have  first  obtained  a  license  therefor  from  the  trus- 
tees, signed  by  a  majority  of  them,  and  recorded  in  the  village 
clerk's  office.  *  *  ♦  Soc.  5.  Any  person  violating  the  provisions 
of  this  ordinance,  shall,  forfeit  and  pay  to  said  village  the  sum  of 
fifty  dollars."  Which  said  ordinance  was  duly  recorded  in  the 
office  of  the  clerk  of  said  village,  on,  Ac,  and  has  not  been  re- 
pealed nor  revoked,  and  is  in  full  force.  And  the  said  defendant 
well  knowing  said  ordinance  to  be  in  force,  at,  Ac,  on,  Ac,  did 
keep  a  billiard  saloon,  and  therein  did  keep  billiard  tables  to  the 
number  of  two,  for  hire  or  j)ublic  use,  without  first  having  ob- 
tained a  license  therefor  from  th@  trustees  of  said  village,  signed 
by  a  majority  of  them,  and  recorded  in  the  village  clerk's  oflSce, 
and  contrary  to  the  form,  force,  and  provisions  of  said  ordinance, 
and  in  violation  of  the  same,  and  by  reason  of  the  neglect,  omis- 
sions and  violations  of  the  said  defendant  hereinbefore  stated,  and 
by  virtue  of  the  provisions  of  an  act  of  the  General  Assembly  of 
the  state  of  Vermont,  approved  November  19,  1866,  and  by  virtue 
of  the  provisions  of  said  ordinance,  the  defendant  did  forfeit  to 
the  said  village,  the  sum  of  fifty  dollars ;  and  by  means  of  the 
provisions  of  the  act  of  the  General  Assembly  aforesaid,  and  of 
the  said  ordinance,  an  action  hath  accrued  to  the  said  corpora- 
tion, to  have  and  recover  of  the  said  defendant  the  sum  of  fifty 
dollars,  Ac. 

The  defendant  demurred  specially,  and  assigned  the  following 
causes  of  demurrer. 

1.  The  facts  alleged  are  not  set  forth  directly,  distinctly,  and 
positively,  but  by  way  of  recital,  and  under  a  whereas,  2.  The 
ordinance  is  not  set  forth  directly  and  positively,  but  by  way  of 
recital.  3.  The  warning  under  which  the  ordinance  was  passed 
is  not  set  forth  as  it  should  have  been,  in  order  that  it  might  ap- 
pear that  the  ordinance  was  legally  enacted.  4.  The  allegation 
that  the  defendant  ^^  did  keep  billiard  tables  to  the  number  of  two, 
for  hire  or  public  use,"  is  in  the  alternative,  and  therefore  bad. 
5.  It  is  not  alleged  that  the  keeping  of  billiard  tables  was  con- 
trary to  the  form  of  the  statute,  Ac,  nor  does  the  declaration  so 
conclude.     6.     The  title  of  the  act  authorizing  the  enacting  of 
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the  ordinance,  by  virtue  of  which  plaintiff  claims  defendant  has 
forfeited  the  sum  of  fifty  dollars,  is  not  set  forth.  7.  The  act  is 
not  set  forth,  as,  being  a  private  law,  it  should  have  been.  8.  The 
"  neglect,  omissions,  and  violations  "  by  reason  of  which  the  de- 
fendant is  alleged  to  have  forfeited  tlie  sum  of  fifty  dollars,  are  not 
set  forth.  9.  There  is  no  distinct  and  certain  allegation  of  the 
time  when  nor  the  place  where  the  defendant  kept  billiard  tables 
to  the  number  of  two,  for  hire  or  public  use. 

The  court,  at  the  September  Term,  1876,  Pieepoint,  C.  J.,  pre- 
siding, sustained  the  demurrer,  pro  forma^  and  adjudged  the  dec- 
laration insufficient ;  to  which  the  plaintiff  excepted. 

H,  Ballard  (  0.  P.  Ray  with  him),  for  the  plaintiff,  cited  Steph. 
PI.  391,  481,  n. ;  1  Dillon  Munic.  Corp.  167,  893  et  seq,;  Sedgw. 
Stat.  Law,  32, 33;  Commonwealth  v.  Springfield^  10  Msl&s  9;  Briggs 
V.  Whipple,  7  Vt.  15 ;  Cooley  Const.  Lim.  201,  202 ;  Johnson  v. 
Philadelphia,  60  Penn.  State,  445  ;  Ashw.  People,  II  Mich.  347  ; 
Carter  v.  Dmo,  16  Wis.  298 ;   Tenney  v.  Long,  16  Wis.  566. 

R.  n.  Start,  for  defendant,  cited  Coffin  v.  Coffin,  2  Mass.  358, 
364  ;  Barker  v.  The  Mayor,  17  Wend.  199  ;  State  v.  Soragan,  40 
Vt.  450  ;  Coales  v.  The  Mayor,  7  Cow.  608  ;  Potter  Dwarris  Sts. 
52,  53  ;  Pearl  v.  Allen,  2  Tyler.  81 1 ;  Herring  v.  Selding,  2  Aik. 
12 ;  Brigg%  v.  Whipple,  7  Vi.  15 ;  1  Chit.  PI.  236,  872 ;  Steph. 
PI.  387  ;  Reed  v.  Northfield,  13  Pick  99 ;  Lee  v.  Clarke^  2  East, 
333 ;  1  Dillon  Munic.  Corp.  ss.  250,  251,  263,  291  et  seq,;  Kitt$or 
V.  The  Mayor,  26  Mich.  326 ;  State  v.  Clarke,  14  Am.  Rep.  472; 
State  V.  Ferguson,  33  N.  H.  424;  Angell  &  Ames  Corp.  s.  326; 
Commonwealth  v.  Turner,  1  Cush.  493 ;  Commonwealthy.  Stoddard^ 
2  Cush.  568 ;  Johnson  v.  Philadelphia,  60  Penn.  State,  415 ; 
Commonwealth  v.  Dot^,  10  Met.  382. 

The  opinion  of  the  court  was  delivered  by 

BoTCB,  J.  The  charter  of  the  village  of  Winooski,  which  is 
made  a  part  of  the  exceptions,  is  not  set  forth  in  the  declaration, 
and  is  only  referred  to  by  stating  the  date  of  its  approval.  If  the 
charter  is  to  be  regarded  as  a  public  law,  the  court  will,  ex  officio^ 
take  notico  of  it,  and  the  reference  made  is  all  that  is  required^ 
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If  the  charter  is  to  be  regarded  as  a  private  law,  the  court  will 
not,  ex  officio^  take  notice  of  it,  and  such  parts  of  the  charter  as 
are  material  to  the  cause  of  action  should  be  stated  in  the  decla- 
ration, and  the  neglect  to  so  state  them,  would  be  fatal  on  de- 
murrer. It  is  frequently  difficult  to  distinguish  between  a  public 
and  a  private  law.  The  definitions  given  by  filackstone  are,  that 
a  public  act  is  a  universal  rule  that  regards  the  whole  community, 
and  private  acts  are  those  that  concern  only  a  particular  species, 
thing,  or  person  ;  as,  acts  relating  to  any  particular  place,  or  to 
divere  towns  or  counties,  or  to  a  college  or  university.  Applying 
the  above  definitions  to  this  charter,  it  would,  no  doubt,  have  to 
be.  regarded  as  a  private  act.  But  in  this  country  the  disposition 
has  been  to  enlarge  the  limits  of  the  class  of  public  acts,  and  to 
treat  all  acts  of  a  general  character,  or  which  in  any  way  affect 
the  community  at  large,  although  afiecting  only  a  particular  local- 
ity, if  they  apply  to  all  persons,  as  public  acts.  Sedgw.  Stat,  and 
Const.  Law,  25,  and  cases  cited.  Hence,  it  has  been  held  that 
the  establishment  of  towns  and  counties,  and  their  boundaries, 
court-houses,  jails,  bridges,  and  ferries,  are  all  matters  of  public 
p>olicy,  and  acts  relating  to  them,  public  acts.  Judge  Dillon,  in 
his  learned  treatise  on  municipal  corporations,  vol.  1,  page  167, 
says,  that  courts  will  judicially  notice  the  charter  or  incorpo- 
rating act  of  a  municipal  corporation,  without  being  specially 
pleaded,  not  only  when  it  is  declared  to  be  a  public  statute,  but 
when  it  is  public  or  general  in  its  nature  or  purposes. 

When  the  charter  under  consideration  was  accepted  by  a  ma- 
jority of  the  legal  voters  in  the  territory  defined  in  it,  it  became 
binding  upon  all  persons  who  then  were  or  might  thereafter  be- 
come residents  in  said  territory  ;  and  we  think  it  was  so  far  pub- 
lic and  general  in  its  purposes  and  objects,  as  to  make  it  a  pub- 
lic act. 

It  is  claimed  that  the  ordinance  that  the  defendant  is  charged 
with  violating,  was  not  authorized  by  the  charter.  The  11th  sec. 
of  the  charter  conferred  upon  the  village  the  power  to  make,  es- 
tablish, alter,  amend,  or  repeal  ordinances,  regulations,  and  by- 
laws, to  suppress  and  restiain  disorderly  and  gaming  houses, 
billiard  tables,  and  all  descriptions  of  gaming  ;  and  under  this 


286  CHITTENDEN  COUNTY, 


Village  of  Winooski  t7.  Giokey. 


section,  the  ordinance  in  question  was  passed.  The  corporatioa 
had  no  rights  nor  powers  that  were  not  expressly  conferred  by 
the  charter,  except  such  as  were«uecessary  to  carry  into  effect  the 
rights  and  powers  that  were  granted  ;  and  they  might  exercise  all 
rights  and  powers  that  were  within  the  fair  intent  and  purpose  (jS 
their  creation,  and  were  reasonably  proper,  to  give  effect  to 
powers  expressly  granted. 

The  right  and  power  given  by  the  charter  to  suppress  and  re- 
strain the  use  of  billiard  tables,  gave  the  corporation  the  right  to 
pass  an  ordinance  imposing  reasonable  penalties  upon  those  who 
used  them  without  permission,  and  the  term  license^  as  it  is  used 
in  said  ordinance,  means  consent  or  permission  ;  and  since  an 
ordinance  without  a  penalty  would  be  nugatory,  a  corporation 
that  has  the  power  to  pass  the  ordinance,  has  an  implied  power 
to  provide  for  its  enforcement  by  proper  and  reasonable  fines 
against  those  who  break  it. 

The  causes  of  demurrer  set  down  by  the  defendant,  and  whicK 
have  been  relied  upon  in  argument,  are  none  of  them  sustained. 
The  two  first' are  based  upon  the  manner  of  stating  the  facts,  and 
particularly  the  ordinance.  All  material  facts  must  be  stated  in 
positive  and  direct  terms,  so  as  to  admit  of  a  direct  negative,  and 
these  facts  are  so  stated  in  this  declaration.*  The  third  cause,  as 
far  as  the  authority  to  pass  the  ordinance  is  concerned,  has  already 
been  considered ;  and  the  defendant  cannot  question  the  legality 
of  the  warning  for  the  meeting  at  which  the  ordinance  was  passed, 
after  admitting  that  the  meeting  was  legally  warned. 

The  fourth  caupe  relates  to  the  description  of  the  offence,  and 
it  was  sufficient  to  describe  it  in  the  language  of  the  ordinance. 

The  fifth  cause  is  that  it  is  not  averred  nor  alleged  that  the 
keeping  of  said  billiard  tables  was  contrary  to  the  form  of  the 
statute.  The  right  of  action  accrued  under  and  by  virtue  of  the 
ordinance  set  out  in  the  declaration,  and  the  act  of  the  defendant 
was  not  contra  formam  statuti^  and  should  not  have  been  so 
alleged. 


*  It  would  seem  that  the  use  of  the  quod  cum  in  this  case  was  technically  correct,  as 
it  introduced  matter  only  by  way  of  inducement  Bac.  Ab.  Pleas  and  Pleadings,  (B) 
4;  Uwes  PI,  [•  29]  ;  Steph.  PI.  (9  Am.  ed.)  387  n.  (d).— Repobtsr. 
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The  date  of  the  approval  of  the  act  under  which  the  ordinance 
was  passed,  i^  stated  in  the  declaration,  and  this  was  sufficient, 
without  stating  the  title  of  the  act,  as  is  claimed  in  the  sixth 
cause.  And  we  have  already  indicated  the  reasons  why  the  7th, 
8th,  and  9th  alleged  causes  are  not  sustained.  The  judgment  of 
the  court  sustaining  the  demurrer  is  reversed,  and  judgment  that 
the  declaration  is  sufficient,  and  that  plaintiff  recover  $50  damages 
and  costs. 
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BUCK  AND  Others  v.  KITTLE'S  Estate. 

AdvancemerU.     Heirship  and  Expectancy.      Descent.      Relecue. 
Accord  and  Satisfaction.     Married  Woman^s  Covenant. 

Qen.  Sts.  c.  56,  ss.  16,  17. 

On  appeal  from  a  decree  of  the  Probate  Court  distributing  one  seventh  of  an  estate  lo 
plaintiffs,  who  claimed  as  children  and  heirs-at-law  of  C,  a  deceased  daughter  of 
the  intestate,  it  appeared  that  while  the  intestate  and  C.  were  both  in  life,  C  and 
her  hosband  executed  to  the  intestate  a  writing  without  seal,  purporting,  in  consid- 
eration of  a  deed  then  executed  to  her  and  her  husband  by  the  intestate,  to  release 
her  and  her  heirs'  claim  to  her  share  in  the  intestate's  estate.  HeUd^  that  plaintiffs 
took  directly  from  the  intestate  as  the  representatives  of  C. ;  that  the  writing  could 
have  no  effect  as  an  accord  and  satisfaction,  as,  when  it  was  given,  C.  had  an  ex- 
pectancy only;  that  it  could  have  no  effect  as  a  covenant,  binding  C.  and  her  heiiv 

*PiKKPOiKT,  C.  J.,  was  absent  on  account  of  sickness,  and  Eotcs,  J.,  sat  in  some  f 

of  the 
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not  to  prosecnte  her  expectancy,  as  it  was  not  under  seal,  and  as  C.  was  covert ;  that 
it  was  inoperative  as  an  agreement,  under  ss.  16,  17,  c  56,  Gen.  Sts.,  that  the  ad- 
Tancement  should  be  in  full  of  the  expectancy ;  and  that,  therefore,  the  writing  did 
not  bar  the  plaintiffs  from  receiving  a  distributive  share  of  said  estate. 

Appeal  by  the  defendants  from  a  decree  of  the  Probate  Court, 
whereby  one  seventh  of  the  estate  of  the  intestate,  Jonathan  C. 
Kittle,  was  distributed  to  the  plaintiffs,  who  claimed  as  children  and 
heira-at-la\v  of  Charlotte  E.  Buck,  one  of  the  intestate's  daughters. 
The  defendants  pleaded  that  on  February  10,  1868,  in  the  lifetime 
of  the  intestate  and  his  said  daughter,  the  intestate,  at  the  re- 
quest of  said  daughter  and  her  husband,  advanced  to  her  $3000 
as  her  share  of  his  estate,  which  sum  was  invested  in  a  farm  oc- 
cupied by  her  and  her  husband,  and  in  consideration  of  which  she 
agreed  to  receive  the  same  in  full  satisfaction  and  discharge  of  all 
claim  to  any  further  distributive  share  in  said  estate,  and  then  and 
there  executed  and  delivered  to  the  intestate  a  discharge  of  the 
following  tenor,  to  wit :  "  We,  the  undersigned,  William  and 
Charlotte  E.  Buck,  both  of  Fairfax,  Franklin  County,  and  State 
of  Vermont,  in  consideration  of  a  deed  to  us  this  day  executed  by 
Jonathan  C.  Kittle,  of  Sheldon,  county  and  state  aforesaid,  do 
hereby  agree  and  bind  ourselves  and  our  heirs  by  these  presents 
not  to  claim  in  any  way  or  manner  any  part  or  portion  of  the 
estate  of  the  said  Jonathan  C.  Kittle ;  and  we  do  hereby  relin- 
quish all  our  right  to  any  claim  as  heirs  to  his  estate.  In  witness 
whereof  we  hereunto  set  our  hands  this  10th  day  of  February, 
A.  D.  1863  " ;  and  that  therefore  neither  the  said  daughter  nor 
her  heirs  were  entitled  to  any  further  distributive  share  in  the 
estate  of  the  said  intestate.  The  replication  alleged  that  no  such 
sum  as  that  in  the  plea  mentioned  was  invested  by  the  said  intes- 
tate in  said  farm,  but  only  the  sum  of  $1,666.66  ;  that  said  farm 
was  at  the  time  of  said  investment,  the  rightful  property  of  the 
said  daughter  and  her  said  husband  ;  that  in  consideration  of  said 
last-named  sum  the  said  daughter  and  her  husband,  by  their  war- 
ranty deed  of  FebruaryvlO,  1863,  conveyed  said  farm  to  said 
intestate ;  that  said  intestate  was  the  owner  of  said  farm  at  the 
time  of  his  death  ;  and  that  the  same  was  never  reconveyed  to  the 
said  daughter  nor  to  her  said  husband,  nor  to  their  heirs ;  and 
87 


290  FRANKLIN  COUNTY, 


Buck  et  als.  v.  Kittle's  Estate. 


that  there  was  no  consideration  for  said  discbarge.  The  defend- 
ants put  in  evidence  the  deed  and  discharge  of  Febrnary  10, 1863, 
and  a  lease  of  said  farm  from  the  intestate  to  the  daughter  and 
her  husband,  of  the  same  date  ;  and  there  was  no  other  evidence. 
The  discharge  was  not  under  seal.  The  consideration  expressed 
in  the  deed  was  $3000.  Trial  by  the  court,  September  Term, 
1876,  RoYCE,  J.,  presiding,  and  judgment,  pro  forma^  for  the  de- 
fendant.    Exceptions  by  plaintiffs. 

George  A,  Ballard  and  C.  W.  Witters  (  Daniel  Roberts  with 
them),  for  the  plaintiffs,  cited  Baxter  v.  Willey,  ff  Vt.  276 ;  Wright 
V.  Bates,  13  Vt.  341 ;  CaUin  v.  Chittenden  ^  Co.  Brayt.  163  ;  Rolh 
inson  v.  Robinson,  Brayt.  59 ;  Robinson  v.  Robinson^  3  Vt.  283 ; 
Wheeler  v.  Wheeler's  Estate,  47  Vt.  637  ;  Crosby  v.  Cavenaugh,  24 
Miss.  619  ;  Chase  v.  Ihving,  61  Barb.  597  ;  BaHon  v.  Rice,  22 
Pick.  508 ;  Park  v.  Pratt,  38  Vt.  645 ;  Brownson  v.  Hull,  16  Vt. 
309  ;  Bemal  v.  Marquis  of  Donegal,  3  Dow,  133  ;  8.  c.  1  Bligh, 
N.  3.  594 ;  Jenkins  v.  Stetson,  9  Allen,  128 ;  Trull  v.  Eastman  f 
Wife.  3  Met.  121 ;  FUch  v.  Fitch,  8  Pick.  479 ;  Boynton  v.  HuJh 
bard,  7  Mass.  112;  Jeffers  v.  Lampson,  10  Ohio  St.  101 ;  Miller 
V.  Emans,  19  N.  Y.  384;  LampeVs  Case,  10  Co.  [*46a] ;  OarUton 
v.  Leighton,  3  Merriv.  667  ;  Jones  v.  Roe,  3  T.  R.  88  ;  Quarles  v. 
Quarles,  4  Mass.  680  ;  Kenney  v.  Tucker, .%  Mass.  142  ;  Brown  v. 
Brovm,  16  Vt.  197, 204 ;  Weatherhead  v.  Field,  26  Vt.  665 ;  Heirs 
of  Adams  v.  Adams,  22  Vt.  50,  64 ;  Bishop  v.  Davenport,  68  111. 
105. 

Edson,  Rand  ^  Edson,  for  the  defendant,  cited  Robinson  v. 
Swift,  3  Vt.  283  ;  Quarles  v.  Quarles,  4  Mass.  680  ;  Kenney  v. 
Tucker,  8  Mass.  142 ;  Gen.  Sts.  c.  66,  ss.  13,  16, 17  ;  Robinson  v. 
Robinson,  Brayt.  69. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  principal  if  not  the  only  question  considered 
by  the  County  Court  was,  the  effect  to  be  given  to  the  writing 
given  by  William  and  Charlotte  E.  Buck  to  the  intestate,  February 
10,  1863.     If  that  writing  operates  to  bar  the  appellees  from  re- 
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ceiving  a  distributive  share  of  the  estate,  the  judgment  of  the 
GouDtj  Court  must  stand,  although  it  did  not  proceed  to  make 
distribution  of  the  estate  as  it  regularly '  should  have  done. 
Neither  has  the  County  Court  found  sufficient  facts  to  enable  this 
court  to  make  distribution.  Hence,  we  shall  confine  ourselves  to 
the  consideration  of  the  eflFect  of  the  writing  of  February  10, 
1863.  It  is  conceded  that  it  cannot  operate  as  a  release  of  the 
expectant  heir,  Charlotte  E.  Buck's  expectancy  in  her  father's 
estate.  A  relca^'C  cannot  discharge  that  which  does  not  exist. 
Heirship  cannot  l)e  predicated  of  a  living  person.  At  the  date 
of  the  writing,  Charlotte  E.  Buck  had  no  right  to  what  in  time 
might  prove  to  be  her  father's  estate.  Her  expectancy  even  might 
prove  but  a  vain  hope,  as  it  did  Uy  her  decease  preceding  that  of 
her  father.  Besides,  the  writing  not  being  under  seal,  leaves  the 
consideration  open  for  inquiry,  and  lacks  the  essential  requisites 
of  a  technical  release.  But  if  it  operated  to  release  her  expec- 
tancy, it  would  not  touch  the  rights  of  the  appellees  in  the  estate. 
They  take  as  the  representatives  of  Charlotte  E.  but  directly  from 
Jonathan  C.  Kittle,  and  not  from  her.  Sedgwick  v.  Minot^  6 
Allen,  171.  She  never  became  an  heir  to  the  estate,  and  so  took 
nothing  in  it,  and  therefore  could  not  transfer  any  part  of  the 
estate  to  the  appellees,  nor  release  anything  which  the  law  gives  to 
them  directly  from  the  estate.  The  same  objections  lie  to  giving 
the  writing  and  the  receipt  of  the  consideration  expressed  therein, 
effect  as  an  accord  and  satisfaction  of  the  expectancy.  The 
words,  accord  and  satisfaction,  of  themselves  imply  that  some- 
thing exists  to  accord  and  satisfy,  which,  as  we  have  seen,  did  not 
exist  in  this  case.  But  if  it  did  accord  and  satisfy  the  expectancy, 
the  expectancy  perished  without  fruition.  It  is  conceded  that 
Charlotte  E.  could  not  convey  her  expectancy,  because  it  was  not 
a  thing  in  existence,  and  might  not,  and  in  this  case  never  did, 
exist.  If  it  conveyed  the  expectancy,  the  expectancy  amounted  to 
nothing.  Jonathan  C.  Kittle  could  never  have  reaped  the  frui- 
tion of  the  expectancy,  as  that  fruition  depended  upon  his  demise. 
Hence,  she  did  not  have  anything  to  convey,  nor  anything  he 
could  have  ever  taken  if  she  could  have  conveyed  it. 

As  it  is  not  under  ^eal,  an  essential  requisite  of  a  covenant, 
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binding  Charlotte  E.  and  her  heirs  not  to  prosecute  her  expec- 
tancy if  it  ripened  into  fruition  against  the  estate,  is  wanting. 
Besides,  Charlotte  E.,  being  at  the  time  of  its  execution  under 
the  disability  of  coverture,  could  not,  with  the  consent  of  her  hus- 
band even,  bind  herself  by  personal  covenants ;  and  if  not  her- 
self, not  her  heirs  nor  representatives.  The  counsel  for  the  estate 
attempt  to  uphold  and  give  it  force  to  defeat  the  right  of  the  ap- 
pellees, under  ss.  16,  17,  c.  56,  of  the  Gen.  Sts.  Section  16  pro- 
Tides  that  an  advancement  made  to  a  child,  or  other  lineal 
descendant,  in  case  of  the  decease  of  the  child  or  other  lineal 
descendant  before  the  decease  of  the  intestate,  shall  be  reckoned 
towards  the  share  in  the  estate  of  the  representative  of  such  child 
or  other  lineal  descendant.  But  this  section  maizes  no  provision 
for  such  advancement  being  taken  in  full  for  the  representative's 
share,  unless  the  advancement  was  of  a  sum  equal  to  the  repre- 
sentative's share  in  the  estate.  The  provision  that  it  should  lie 
reckoned  towards  such  share,  excludes  an  intention  to  reckon  it 
in  full,  if  it  prove  not  to  be  equal  in  amount  to  the  share/ 

Section  17  provides  for  ascertaining  the  value  of  the  advance- 
ment, that  if  its  value  is  expressed  by  the  act  which  evidences  the 
advancement  as  such,  under  the  statute  it  shall  be  reckoned  at 
that  value,  and  if  not  so  expressed,  at  its  true  value  at  the  time  it 
was  advanced.  The  counsel  for  the  estate  contend  that  this  sec- 
tion authorizes  the  ancestor  and  heir  expectant  to  agree  upon  the 
value  of  the  thing  advanced,  and  therefore  to  agree  that  it  ^hall 
be  in  full  of  the  expectancy.  But  receipts  and  other  contracts 
not  under  seal,  expressed  to  be  in  full  for  any  legal  obligation, 
are  usually  open  to  explanation  by  parol  proof,  and  operate  only 
60  far  as  the  thing  received  satisfies  the  legal  obligation  to  which 
it  is  applied.  It  is  to  be  noticed  that  the  section  is  silent  as  to 
any  agreement  for  the  full  satisfaction  of  the  heir's  distributive 
share.  Besides,  it  allows  the  ancestor  to  fix  the  value  of  the  ad- 
vancement, without  the  concurrence  of  the  heir  expectant ;  and  if 
it  is  to  be  taken  in  full  of  the  heir's  share  in  his  estate  when  he 
60  expresses  it  at  the  time  of  making  the  advancement,  it  allows 
the  ancestor  to  speak  in  respect  to,  and  to  control,  the  distribu- 
tion of  bis  estate  by  parol,  and  without  complying  with  the  statu- 
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tory  requisites  of  a  will.  Such ^a  construction  is  directly  opposed 
to  the  policy  of  the  law  in  regard  to  the  disposition  of  property 
by  will.  Viewed  from  any  legal  standpoint,  the  claims  of  the 
counsel  for  the  estate  are  unsupported  by  legal  principles,  And 
are  directly  opposed  to  the  decision  of  this  court  in  Robinson  v. 
HobinsoHy  Brayt.  59,  SLud^  Robinson  v.  Svjift,  admr  3  Vt.  283. 
Hence,  we  think  there  was  error  in  the  jt)ro;/br77?a  judgment  of  the 
County  Court,  giving  to  the  writing  of  February  10,  1863,  the 
effect  to  satisfy  the  share  of  the  appellees  in  the  defendant  estate. 

The  question  has  been  discussed  whether  the  writing  of  Febru- 
ary 10,  1863,  is  evidence  of  an  advancement.  All  the  papers 
executed  between  the  parties. on  that  day  are  to  be  construed  as 
evidencing  one  transaction.  From  the  peculiar  character  of  what 
has  been  denominated  the  lease,  and  as  no  facts  have  been  found 
by  the  court  whether  the  intestate  paid  any  money  to  Buck  and 
wife  on  that  occasion,  and  if  so,  how  much,  we  have  not  thought 
best  to  attempt  to  decide  this  question. 

Judgment  reversed  ;  cause  remanded. 


DOON  V.  RAVEY. 

Practice.     Admissions  Made  for  the  Purpose  of  Compromise, 

Common  Counts, 

Defendant  held  plaintiif' s  promiKBory  note,  and  agreed  to  deliver  it  to  S.  to  be  held  as 
collateral  security  for  plaintiff's  other  note,  and  finally  to  be  given  up  to  be  can- 
celled ;  but  instead  thereof  he  applied  it  in  payment  of  his  own  notes.  Held^  that 
as  defendant  had  used  it  for  the  purposes  of  money  for  his  own  benefit,  plaintiff 
might  recover  for  its  misapplication  under  the  common  counts. 

Evidence  of  admissions  made  on  the  occasion  of  an  attempted  compromise  of  a  i)eDd- 
iug  controversy,  if  of  a  fact  admitted  because  it  u(  a  fact,  and  not  becjiuse  the  party 
admitting  it  \»  willing  to  treat  it  as  one  to  effect  a  settlement,  is  admissible. 

The  question  of  the  weight  of  evidence  is  for  the  jury.  Thus,  where  defendant  re- 
quested the  court  to  charge  in  relation  to  tlie  evidentiary  value  of  the  recital  of  con- 
sideration in  a  deed  introduced  in  evidence,  jt  was  hdd  that  the  court  was  not  bound 
to  express  any  opinion  thereon.- 


294  FRANKLIN  COUNTY, 

Doon  V.  Ravey. 

General  Asf^umpsit.  Pleas,  the  general  issue  and  set-off. 
Trial  by  jury,  September  Term,  1876,  Royce,  J.,  presiding. 

The  item  of  the  plaintiff's  specifications  in  question  related  to 
a  promissory  note  for  $300,  given  by  the  defendant  to  the  plain- 
tiff as,  in  part,  the  difference  in  value  between  farms  and  other 
property  exchanged  by  them,  which  note  the  plaintiff  claimed  the 
defendant  had  appropriated  to  his  own  use.  It  appeared  that  the 
price  agreed  upon  for  the  defendant's  farm  was  $2,000,  of  which 
$1,»500  was  to  be  applied  as,  to  that  extent,  a  payment  for  plaintiff's 
farm,  and  the  remainder,  specified  in  five  promissory  notes,  one 
for  «f300,  and  four  for  $50  each,  was  to  be  paid  by  the  plaintiff; 
that  there  was  a  mortgage  u[)on  the  plaintiff  *s  farm  to  one  Miles, 
of  whom  the  plaintiff  bought,  to  secure  the  payment  of  $3,919,  to 
procure  a  discharge  of  which,  the  defendant  gave  Miles  his  own 
mortgage  notes  for  $3,550,  and  the  plaintiff  gave  him  his  note  for 
$369;  and  that  the  defendant  thus  paid  towards  the  plaintiff's 
property  $3,550  in  addition  to  the  $1,500  applied  as  aforesaid. 
The  plaintiff  claimed  that  by  his  agreement  with  the  defendant, 
the  defendant  was  to  take  the  plaintiff's  farm,  and  other  propertj 
that  plaintiff  had  had  of  Miles  therewith,  at  $4,850,  the  sum  be 
had  paid  Miles  therefor,  and  to  take  other  personal  property  for 
which  he  was  to  pay  $500 ;  that  the  two  sums  paid  as  above 
stated  were  in  the  aggregate  $300  less  than  the  sum  the  plaintiff 
was  to  receive ;  and  that  to  pay  that  sum,  ihe  defendant  agreed 
with  him  and  Miles  to  leave  the  plaintiff 's  note  for  $300  with  one 
Smith,  the  town  clerk,  for  Miles,  as  collateral  security  for  plain* 
tiff's  note  for  $369,  upon  payment  of  which,  the  note  for  $300 
should  be  given  up  to  be  cancelled.  The  defendant  claimed  that 
he  agreed  to  take  the  property  at  $4,800  only,  and  that  he  had 
by  mistake  paid  the  plaintiff  $250  too  much,  which  he  sought  to 
recover  under  his  plea  in  set-off  The  defendant  did  not  leave 
the  note  with  the  town  clerk,  but  transferred  it  to  Miles  in  pay- 
ment upon  his  own  notes. 

The  plaintiff  introduced  evidence  to  show  that  during  a  conver- 
sation had  between  him  and  the  defendant  after  suit  was  brought, 
with  reference  to  a  compromise  of  the  matter  in  dispute,  the  de- 
fendant said  he  did  agree  to  leave  the  note  with  the  town  clerk. 
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bat  that  he  kept  it  to  secure  the  excess  of  $250  for  which  be  had 
given  his  note,  as  he  claimed,  by  mistake.  To  its  admission  the 
defendant  objected,  but  it  was  admitted,  and  defendant  excepted. 
The  defendant  introduced  in  evidence  his  deed  from  plaintiff, 
which  recited  a  consideration  of  $4,800,  and  asked  the  court  to 
charge  the  jury  in  regard  to  the  weight  of  such  recital  as  evidence. 
He  also  requested  the  court  to  charge  that  the  plaintiff  could  not 
recover  under  the  common  counts.  The  court  charged  that  the 
recital  of  consideration  in  the  deed,  was  prima  facie  evidence  that 
the  consideration  therein  mentioned  was  the  true  one,  but  refused 
to  otherwise  charge  as  to  the  weight  thereof  as  evidence  ;  and 
charged  that  the  plaintiff  might  recover  under  the  common  counts. 
To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  given, 
defendant  excepted.     Verdict  for,  plaintiff. 

NobUj  Davis  ^  Smithy  for  defendants,  cited  Curtis  v.  Smith, 
48  Vt.  116;  Black  v.  Dorwin,  12  Vt.  189;  Nelson  v.  Sivan,  13 
Johns.  483;  Hoskins  v.  Wright,  1  Henning  &  M  (Va.)  378: 
Sumner  v.  Broton^  34  Vt.  194  ;  Eutterfield  v.  Howell ^  3  N.  H. 
201 ;  Gordon  v.  Tabor,  5  Vt.  103  ;  Williams  v.  Thorp,  8  Cow. 
201  ;  Waldridge  v.  Kennison,  1  Esp.  143 ;  Gregory  v.  Howard, 
3  Esp.  113  ;  1  Phil.  Ev.  426  ;  2  Stark.  Ev.  38. 

Oeo.  A,  Ballard  (  Wilson  ^  Hall  with  him),  for  plaintiff,  cited 
Horiston  v.  Fellaws,  27  Vt.  634 ;  Buck  v.  Kent,  3  Vt.  99  ;  Kidney 
V.  Persons,  41  Vt.  386  ;  Scott  v.  Lance,  21  Vt.  607 ;  Int.  Bank 
V.  Manleath,  89  N.  Y.  279;  1  Hilliard  Torts,  40  et  seq.  ;  Sedgw. 
Dam.  609 ;  Sanford  v.  Bates,  22  Vt.  646  ;  Clapp  v.  Foster,  34 
Vt.  680  ;  White  v.  Miller,  22  Vt.  380  ;  Harwood  v.  Estate  of 
Harwood,  22  Vt.  607 ;  1  Phil.  Ev.  350. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  I.  Complaint  is  made  because  the  court  below 
declined  to  answer  the  defendant's  request  to  state  to  the  jury  the 
weight  that  should  be  given  to  certain  deeds  in  evidence.  It  is 
insisted  that. the  court  should  have  told  the  jury,  in  substance, 
that  the  deeds  were  important  evidence  for  them  to  consider. 
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The  court  is  not  bound  to  express  any  opinion  in  the  charge, 
upon  the  weight  of  evidence  offered  on  the  trial.  It  is  the  prov- 
ince of  the  jury  to  judge  in  this  behalf;  and  the  court  is  not 
bound  to  answer  a  request  to  charge,  unless  it  involves  some 
proposition  of  law  applicable  to  the  evidence  adduced. . 

II.  It  is  claimed  that  the  court  erred  in  receiving  proof  of  the 
admissions  made  by  the  defendant  on  the  occasion  of  an  attempted 
settlement  after  the  suit  was  brought.  Admissions  madeon  the 
occasion  of  an  attempted  settlement,  if  parcel  of  the  treaty  for  a 
compromise,  and  made  in  furtherance  of  the  treaty,  are  privileged, 
and  cannot  be  given  in  evidence  against  the  party  making  them, 
because  they  are  made  upon  a  confidence  and  trust,  and  are  re- 
ceived  as  such  by  the  party  to  whom  they  are  addressed.  But  if 
a  party  during  such  treaty  admits  a  fact  to  be  true  because  it  is 
a  fact,  and  not  because  he  is  willing  to  treat  it  as  a  fact  for  the 
purposes  of  the  then  pending  compromise,  it  may  propKjrly  be 
shown  in  evidence.  This  distinction  runs  through  all  the  cases 
cited  by  the  defendant's  counsel.  The  cases  are  collected  in  the 
notes  to  Phillips  on  Evidence.     Stanford  v.  Bates,  22  Vt.  546. 

III.  It  is  insisted  that  the  court  erred  in  holding  that  the  item 
in  dispute  could  be  recovered  under  the  common  counts  in 
assumpsit. 

The  verdict  has  established  the  fact  that  the  defendant  misap- 
plied the  plaintiff's  promissory  note — he  used  it  to  pay  a  debt  of 
his  own,  and  thus  made  it  answer  the  purposes  of  money  to  his 
own  benefit.  It  was  the  same  thing  as  though  he  had  paid  his 
debt  with  the  plaintiff's  money.  It  is,  then,  to  be  treated  as  a 
money  payment,  and  may  be  recovered  in  this  form  of  action. 

In  Conn,  ^  Pass,  Rivers  R.  R.  Co.  v.  Netvell,  31  Vt.  364,  a 
case  not  cited  by  either  party,  Judge  Redpjeld  says,  **  Promissory 
notes,  bills  of  exchange,  and  bank  hills,  when  received  as  money, 
have  long  been  allowed  to  form  the  basis  of  recovery  upon  the 
common  money  counts." 

Judgment  affirmed.  Execution  stayed  as  to  amount  of  the 
trustee  judgment. 
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MAYNARD  v.  MAYNARD., 

Sale.    Fraudulent  Concealment.     Damages. 

PlaintifiF,  in  purchasing  a  boll  of  defendant,  informed  him  that  he  wanted  the  boll  to 
put  with  his  oowB,  but  did  not  ask  him  whether  or  not  the  bull  was  suitable  for  that 
purpose.  The  bull,  though  sound  in  appearance,  was,  to  the  knowledge  of  defend- 
ant, without  the  power  of  propagation.  Defendant  did  not  disclose  his  knowledge 
of  that  defect,  bat  otherwise  used  no  means  to  conceal  the  defect,  or  in  any  way  to 
mislead  or  deceive  plaintiff.  Held^  that  defendant  was  guilty  of  a  fraudulent  con- 
cealment of  a  material  fact  peculiarly  within  his  own  knowledge,  and  was  therefore 
liable  in  an  action  for  deceit 

When  the  vendor  sells  a  thing  for  a  particular  purpose,  and  defrands  the  vendee  in 
respect  to  its  fitness  for  that  purpose,  he  is  liable  for  all  damage  directly  resulting 
from  the  prudent  use  of  the  thing  for  such  purpose.  Thus,  the  defendant  was  liable 
for  the  diminution  in  the  value  of  plaintiff's  dairy  resulting  from  the  use  of  the  bull, 
if  used  in  the  exercise  on  plaintiff's  part  of  ordinary  care  and  diligence,  both  to 
discover  the  defect  and  to  prevent  consequent  damage. 

Held,  that  plaintiff  might  show  that  his  cows,  on  account  of  not  having  been  gotten 
with  calf,  produced  less  butter  than  they  had  been  accustomed  to  produce. 

Case  for  deceit  ia  the  sale  of  a  bull.  Plea,  tho  general  issue, 
aod  trial  by  jury,  September  Term,  1876,  Rotcb,  J.,  presiding. 

The  plain tifiTs  testimony  tended  to  show,  that  on  November  1, 

1871,  he  purchased  a  yearling  bull  of  the  defendant,  and  that  he 

then  informed 'the  defendant  that  he  wanted  the  bull  to  put  with 

his  cows  during  the  coming  season,  but  that  he  did  not  ask  the 

defendant  whether  or  not  the  bull  was  suitable  for  that  purpose  ; 

that  the  bull  then  appeared  to  be  healthy  and  sound,  and  was 

without  any  external  defect  that  could  have  been  discovered  by 

any  observation,  however  diligent ;  but  that,  in  fact,  he  was  then 

impotent,  and  unable  to  beget  calves,  which  the  defendant  then 

knew,  but  did  not  tell  the  plaintiff.      There  was,  however,  no 

evidence  that  the  defendant  used  any  means  to  conceal  the  defect, 

or  in  any  way  to  mislead  or  deceive  the  plaintiff,  except  as  above 

stated.    The  plaintiff  then  offered  to  show  that  he  put  the  bull 

with  his  cows  at  the  proper  time  in  the  summer  of  1872  ;  that  the 

bull  did  not  get  them  with  calf ;  and  that  by  means  thereof  his 

cows  produced  a  less  quantity  of  butter  in  the  next  two  years  than 
38 
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they  had  been  accustomed  to  produce  To  the  admission  of  that 
testimony  the  defendant  objected,  but  it  was  admitted  ;  to  which 
the  defendant  excepted. 

The  defendant  moved  for  verdict,  for  that  plaintiflF  had  not 
shown  acause  of  action,  and  for  that  the  damages  shown  were  too 
minute  and  uncertain  to  be  recovered  ;  but  the  motion  was  over- 
ruled, and  the  case  submitted  to  the  jury  ;  to  which  the  defendant 
excepted. 

The  defendant  requested  the  court  to  charge,  among  other 
things,  that  if  by  the  exercise  of  ordinary  care  the  plaintiff  could 
have  discovered  the  condition  of  the  .bull  and  the  cows  in  the 
summer  of  1 872,  in  season  to  have  avoided  the  damage  complained 
of,  by  taking  his  cows  to  another  bull,  he  was  not  entitled  to  re- 
cover. The  court  refused  so  to  charge,  but  charged,  upon  the 
question  of  damages,  as  follows  : 

The  plaintiff  was  entitled  to  recover  just  such  damages  as  nec- 
essarily resulted  to  him  in  consequence  of  the  bull's  not  getting 
the  cows  with  calf  in  the  spring  of  1872.  *  *  *  Here  is  a  man 
who  has  got  twenty  cows  on  his  hands  in  the  spring  of  the  year  ; 
he  finds  them  not  coming  in  ;  they  won't  come  in  until  September  ; 
in  what  way  can  he  get  out  of  it — what  should  he  do  ?  He  cannot 
lie  by  and  say,  "  1  will  do  nothing  in  the  matter.  I  will  not  ex- 
ercise even  ordinary  care  and  diligence,  and  such  as  would  be  re- 
quired of  a  man  of  ordinary  business  capacity  and  prudence." 
That  will  not  answer,  because  it  is  not  damage  that  necessarily 
results  from  the  consequence  of  the  act.  What  could  he  have 
done  with  his  cows  ?  Could  he  have  done  anything  better  than  he 
has  done  ?   Did  he  use  ordinary  diligence  ? 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  defendant  excepted. 

£[,  R.  Starts  for  the  defendant,  cited  Judd  v.  Blake  ^  Mcln- 
tyre^  14  Vt.  410  ;  Bowman  v.  Parker^  40  Vt.  410  ;  Houghion  v. 
Carpenter,  40  Vt.  588 ;  Pinney  v.  Andrun,  41  Vt.  631  ;  Hitch' 
cock  V.  Hunt,  28  Conn.  343  yUdwards  v.  Colhon,  6  Lansing,  342 ; 
Page  v.  Parker,  43  N.  H.  363  ;  Paul  v.  Hadley,  23  Barb.  621 ; 
Addington  v.  Allen,  11  Wend.  374 ;  Sedgw.  Dam.  360,  n. ;  1 
Parsons  Cont.  578. 
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C,  P,  Hogarij  for  the  plaintiff,  cited  Clifford  v.  Richardaon^  18 
Vt.  620  ;  Beah  v.  Olmatead,  24  Vt.  114  ;  Howard  v.  Gould,  28 
Vt.  523  ;  Paddock  v.  Strohridge,  29  Vt.  470  ;  Stickney  v.  Maid- 
stone,  30  Vt.  738  ;  Packard  v.  Slack,  32  Vt.  9 ;  Copper  Co,  v. 
Copper  Mining  Co,  83  Vt.  92  ;  Wkeder^y.  Wheehck,  34  Vt.  553  ; 
Ladd  V.  Lord  ^  Oillett,  36  Vt.'l94;  Pease  v.  Sahin,  38  Vt. 
432 ;  Graham  v.  /SWtf«,  38  Vt.  578  ;  Cabot  v.  Christie,  42  Vt. 
121 ;  French  v.  Fining,  102  Mass.  132  ;  Metallic  Compression 
Casti-ng  Co.  v.  Fitchburg  Railroad  Co.  109  Mass.  277  ;  Fair- 
banks Y.  Kerr,  10  Am.  Rep.  607  ;  Wolcott  v.  Mount,  13  Am.  Rep. 
438  ;  2  Addison  Torts,  1005  ;  Sedgw.  Dam.  85^^  seq. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  County  Court  properly  overruled  the  defendant's 
motion  to  have  a  verdict  ordered  in  his  favor.  The  plaintiff  gave 
evidence  tending  to  show,  and,  under  the  charge  of  the  court,  the 
jury  must  have  found,  that  the  plaintiff  communicated  to  the  de- 
fendant that  he  desired  to  purchase  the  bull  to  serve  his  cows  the 
coming  season  ;  that  so  far  as  could  be  determined  from  external 
appearances,  the  bull  was  healthy  'and  sound,  and  possessed  of 
all  the  capacities  of  an  ordinary  animal  of  that  character ;  that  he 
was  then  known  by  the  defendant  to  be  impotent,  and  incapable 
of  getting  calves ;  that  the  defendant,  knowing  that  the  plaintiff 
desired  to  purchase  him  for  the  particular  purpose  named,  and 
knowing  that  he  was  wholly  unfit  for  that  particular  purpose,  sold 
him  to  and  suffered  the  plaintiff  to  use  him,  without  saying  or 
doing  anjfihing  to  conceal  his  impotency,  but  without  disclosing 
the  fact  of  his  impotency,  knowing  the  particular  purpose  for 
which  the  plaintiff  desired  to  use  him,  though  making  no  affirma- 
tive representations  in  regard  to  his  fitpess  for  that  purpose,  and 
doing  nothing  to  mislead  the  plaintiff  in  that  particular,  by  sell- 
ing him,  having  knowledge  of  his  impotency,  and  knowing  that 
his  impotency  could  not  be  discovered  by  any  external  or  ordinary 
examination,  the  defendant  was  guilty  of  a  fraudulent  conceal- 
ment of  a  material  fact  peculiarly  within  his  own  knowledge,  and 
which  he  was  called  upon  to  disclose,  and  rendered  himself  liable 
to  an  action  of  fraud  or  deceit.     He  was  guilty  of  a  suppre&bioii 
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of  the  truth,  which  was  equivalent  to  a  suggestion  of  a  falsehood. 
He  knew  that  the  plaintiff  made  the  purchase  and  would  in  all 
probability  use  the  animal  under  a  fatal  delusion  in  regard  to  the 
one  characteristic  of  the  animal  which  induced  the  purchase.  It 
is  true,  as  claimed  by  defendant's  counsel,  that  in  Paddock  v. 
Strobridge,  29  Vt.  470,  and  in  Wheeler  v.  Wheelock,  34  Vt.  553, 
the  defendants  each  made  representations  which  were  calculated 
to  draw  the  attention  of  the  purchasers  from  the  unsoundness 
which  was  not  disclosed,  and  not  discoverable  bj  ordinary  obser- 
vation and  investigation,  and  so  were  held  guilty  of  active  fraud- 
ulent concealment.  Tet,  in  the  former  leading  case  in  this  state, 
the  court  cite  with  approval  Britce  v.  Buler^  2  M.  <&  R.  3,  and 
Hill  V.  Oray,  1  Stark.  434,  which  in  their  facts  have  a  strong 
legal  analogy  to  the  case  at  bar.  In  Bruce  v.  Buler^  the  de- 
fendant induced  the  plaintiff  to  accept  in  his  stead  a  tenant  known 
to  him  to  be  insolvent.  The  defendant  made  no  positive  repre- 
sentation in  regard  to  the  solvency  of  the  person  he  offered.  The 
court  held  that  the  fact  of  his  offering  him  to  take  his  own  place 
was  equivalent  to  a  representation  that  he  was  solvent,  and  by 
making  the  offer  with  the  knowledge  of  his  insolvency,  the  de- 
fendant was  guilty  of  a  fraud.  In  Bill  v;  Qray^  the  defendant 
merely  allowed  the  plaintiff  to  purchase  a  picture  under  the 
delusion  that  it  had  belonged  to  a  certain  collection,  when  he  knew 
that  such  belief  or  delusion  enhanced  its  value  in  the  estimation 
of  the  plaintiff,  and  that  the  belief  was  without  foundation  in  fact. 
The  court  held  that  the  defendant,  affected  with  such  knowledge, 
by  selling  the  picture  without  removing  the  delusion  from  the 
mind  of  the  plaintiff,  was  guilty  of  actionable  fraud.  This  coui*t 
substantially  adopted  the  doctrine  of  these  cases  in  Qraham  v. 
StUen  et  al.  88  Vt.  578.  The  defendants  were  held  liable,  as 
expressed  by  the  court,  ^^  mainly  upon  the  ground  of  fraudulent 
concealment,"  rather  than  ^^  affirmative  misrepresensations."  Id 
all  these  cases  the  defendant's  act  of  selling,  under  the  circum- 
stances, and  affected  with  the  knowledge  he  had  of  the  induce- 
ment and  purpose  which  was  influencing  the  plaintiff  in  making 
the  purchase,  was  equivalent  to  an  affirmative  representation  that 
the  property  was  suited  for  that  purpose,  and  rendered  him  an 


JANUARY  TERM,  1877.  301 


Maynard  v.  Maynard. 


active  participant  in  giving  effect  to  the  delusion  or  belief  which 
caused  the  injury,  and  hence  was  guilty  of  deceit.  The  courts  of 
other  states  have  sanctioned  the  same  doctrine.  French  v.  Vin- 
ing,  102  Mass.  132  ;   Woleott  v.  Mount,  13  Am.  Rep.  438. 

The  testimony,  as  will  be  disclosed  in  the  consideration  of  the 
next  point,  tended  to  establish  that  the  defendant's  fraud  occa- 
sioned damage  to  the  plaintiff,  and  hence  tended  to  establish  the 
two  points — a  tort,  and  damage  resulting  therefrom — necessary  to 
entitle  him  to  a  recovery.  It  would  therefore  have  been  error  for 
the  County  Court  to  have  directed  a  verdict  for  the  defendant. 

TI.  Id  cases  of  this  kind,  the  rule  of  damages  is  not  as  claimed 
by  the  defendant,  the  difference  between  the  market  value  of  the 
animal  as  he  was  in  fact,  and  as  he  ought  to  have  been  to  have 
answered  the  conditions  of  the  sale,  although  such  difference  may 
be  an  clement  of  damage,  and  sometimes  the  only  element. 
When  the  vendor  makes  a  sale  for  a  particular  purpose,  and  is 
guilty  of  defrauding  the  vendee  in  respect  to  the  fitness  of  the 
thing  for  that  purpose,  he  is  liable  to  the  vendee  for  all  the 
damages  which  result  directly  from  using  the  commodity  for  the 
contemplated  purpose.  A  livery-stable  keeper  who  defrauds  a 
customer  in  letting  him  a  horse  for  a  special  use,  is  liable  to  the 
customer, — not  alone  for  the  difference  between  the  value  of  the 
use  of  the  horse  received  and  of  such  a  horse  as  he  ought  to  have 
received,  but  for  all  damages  resulting  directly  from  putting  the 
horse  to  the  special  use  contemplated.  Many  other  instances 
might  be  mentioned.  Where  the  fraud  is  in  regard  to  the  fitness 
of  the  commodity  for  a  special  purpose,  it  is  the  direct  cause  of 
all  ihe  damages  which  result  in  prudently  using  it  for  that  purpose. 

The  cases,  French  v.  Vining  and  Woleott  v.  Mounts  are  illustra- 
tions of  the  application  of  this  rule.  In  the  former,  the  plaintiff 
was  permitted  to  recover  the  value  of  a  cow  that  died  from  being 
fed  from  hay  that  was  unfit  for  that  purpose,  purchased  of  the 
defendant.  In  the  latter,  th^  defendant  was  held  liable  for  the 
lessened  value  of  a  crop  of  turnips,  occasioned  by  his  having  sold 
the  plaintiff  turnip  seed  of  a  kind  different  from  that  called  for  by 
the  plaintiff,  he  having  been  informed  at  the  time  of  the  purchase 
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that  the  plaintiff  desired  the  kind  called  for  to  raise  a  crop  for  a 
particular  market. 

In  the  case  at  bar,  the  County  Court  charged  the  jury  that 
^'  the  plaintiff  was  entitled  to  recover  just  such  damages  as  neces- 
sarily resulted  to  him  in  consequence  of  the  bull's  not  getting  the 
cows  with  calf  in  the  spring  of  1872 ; "  and  also,  that  the  plaintiff 
must  use  ordinary  care  and  diligence,  to  prevent  further  damage, 
when  he  had  ascertained  the  impotency  of  the  bull.     This  is  a 
correct  statement  of  the  rule  of  damages,  so  far  as  it  goes.    No 
error  can  be  predicated  of  the  charge  given.     The  defendant 
requested  the  court  to  charge, — in  the  first  proposition  of  his  first 
request, — "If.  the  jury  find  that  the  plaintiff,  in  the  summer  of 
1872,  by  exercising  ordinary  care,  could   have  discovered  the 
condition  of  the  bull  and  his  cows  in  season  to  have  avoided  the 
damage  complained  of,  by  taking  his  cows  to  another  bull,  then 
the  plaintiff  is  not  entitled  to  recover."     We  think  this  is  a  soand 
proposition  of  law,  and  under  the  testimony  in  the  case  ought  to 
have  been  complied  with.     The  court  did  not  call' the  attention 
of  the  jury  to  the  fact  that  the  plaintiff'  was  bound  to  exercise 
ordinary  care  and  diligence  to  discover  the  impotency  of  the  ball 
and  the  condition  of  his  cows.     The  only  portion  of  the  charge 
looking  towards  this  aspect  of  the  case,  is  as  follows:     ^'  Here  is 
a  man  who  has  got  twenty  cows  on  his  hands  in  the  spring  of  the 
year ;  he  finds  them  not  coming  in ;  they  won't  come  in  until  Sep- 
tember.    In  what  way  can  he  get  out  of  it  ?     What  should  be 
do  ?  "     This  portion  of  the  charge  assumes  that  the  plaintiff  did 
not  find  out  the  condition  of  his  cows  till  very  late  in  the  fall  of 
1872,  and  does   not  at  all  direct  the  attention  of  the  jury  to 
whether  the  plaintiff  had  used  ordinary  care  and  diligence  in  that 
respect,  and  thus  prevent  as  much  of  the  damage  as  he  reasonably 
could.     In  the  failure  of  the  court  to  comply  with  this  request 
we  think  there  was  error,  especially  as  the  only  evidence  of  danv 
age  given  by  the  plaintiff'  was  that,  by  reason  of  his  cows  coming 
in  late,  he  made  a  less  quantity  of  butter  from  them  in  the  seasons 
of  1873  and  1871  than  he  had  been  accustomed  to  make.     The 
diminution  in  the  quantity  of  butter  from  what  it  otherwise  would 
have  been  but  for  the  fraud  of  the  defendant,  might  aid  the  jury 


JANUARY  TERM,  1877.  303 


Maynard  v.  Maynard. 


in  ascertaining  the  damages.  Without  more  being  shown,  it  did 
Dot  fnrnish  the  true  criterion  for  estimating  the  damages,  especially 
when  the  diminution  in  quantity  was  obtained  by  comparing  the 
product  of  those  years  with  what  '^  he  had  been  accustomed  to 
make  from  said  cows."  The  seasons  of  1873  and  1874  might  have 
been  less  or  more  favorable  for  producing  butter  than  ordinary 
seasons.  The  true  criterion  for  ascertaining  the  damages  neces- 
sarily resulting  to  the  plaintiff's  dairy  from  the  fraud  or  deceit, 
was  the  amount  the  dairy  was  diminished  in  value,  by  using  the 
bull  in  the  exercise  of  ordinary  care  and  diligence,  both  to  dis- 
cover the  cause  and  prevent  damage.  The  diminution  in  the 
quantity  of  butter  made  in  the  seasons  of  1873  and  1874,  from 
what  it  had  been  accustomed  to  be,  might  or  might  n(»t  amount  to 
the  same  sum  as  the  diminished  value  of  the  dairv,  as  ascertained 
by  applying  the  principles  just  stated.  This  testimony  in  regard 
to  the  product  of  the  dairy  for  1873  and  1874,  was  received 
against  the  exception  of  the  defendant.  As  it  had  a  tendency  to 
show  the  damages  sustained  by  the  plaintiff,  and  might,  with 
proper  instractious  and  cautions  from  the  court,  aid  the  jury  in 
ascertaining  the  damages,  the  testimony  was  admissible.  But 
being  of  sach  a  character,  and  extending  the  damages  over  so 
great  a  period  of  time,  it  was  all  the  more  necessary  for  the  court 
to  have  complied  with  the  first  proposition  of  the  defendant's  first 
request. 

Judgment  reversed,  and  cause  remanded. 
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Part  Performance  and  Wrongful  Termination  of  Contract.    In- 
terlocutor]/ Judgment.     Evidence.     Pleading.     Damage%. 
Exceptions.     Q-en.  Sts.  c.  80,  «.  60. 

An  interlocutory  judgment  for  plaintiif  determines  every  fact  alleged  in  the  decla- 
ration but  for  such  judgment,  plaintiff  would  have  to  prove  to  establish  bis 
right  to  recover,  and  precludes  the  i^arties  from  introducing  any  evidence  to  enlarge, 
lessen,  or  defeat  the  right  so  determined.  Thus,  where  the  declaration  set  oat  a 
contract  by  which  plaintiff  agreed  to  do  certain  work,  and  defendants  agreed  to  pay 
therefor  at  certain  prescribed  rates,  and  alleged  that  plaintiff  had  in  part  performed 
his  agreement,  but  that  defendants  had  not  paid  him,  and  had  prevented  him  from 
completing  performance,  and  judgment  was  rendered  for  plaintiff  on  a  motion  by 
defendants  for  a  continuance,  and  the  case  continued  for  the  assessment  of  dama- 
ges, it  was  held  that  the  judgment  finally  determined  in  favor  of  plaintiff  the  exis- 
tence of  the  contract  set  out,  the  amount  of  work  alleged  to  have  been  done  under 
it,  the  failure  of  defendants  fully  to  pay  therefor,  and  the  wrongful  termination  of 
the  contract  by  defendants. 

The  declaration  set  out  a  contract  by  which  plaintiff  agreed  to  construct  all  the  cul- 
vert masonry,  cattle  passes,  and  excavating  foundation  pits  on  certain  sections  of 
railroad,  and  defendants  agreed  to  pay  at  certain  prescribed  rates  for  all  culvert 
masonry  and  excavating  foundation  pits  so  constructed,  and  for  all  paving  done, 
and  alleged  that  after  the  contract  was  in  part  performed,  plaintiff  was  by  defend- 
ants wrongfully  prevented  and  discharged  from  any  further  performance  thereof. 
Hdd^  that  the  plaintiff  could  recover  for  the  profits  he  would  have  received  if  he 
had  been  permitted  to  complete  the  work  he  had  agreed  to  do,  but  which,  by  reason 
of  such  wrongful  discharge,  he  did  not  receive;  but  that,  as  by  the  contract  decUred 
upon  he  had  not  agreed  to  do  the  paving,  he  could  not  recover  for  being  prevented 
from  completing  it. 

The  declaration  alleged  that  under  the  contract  declared  upon,  the  work  was  to  have 
been  done  on  July  1st,  and  that  on  June  1st  defendants  stopped  plaintiff  from  going 
on  with  it.  Plaintiff  was  allowed  to  show  that  he  was  stopped  in  the  following  No- 
vember. jETeZd,  that  as  the  showing  of  a  breach  in  November  tended  to  shov 
smaller  damage  to  plaintiff  than  a  breach  in  June,  there  was  no  error  of  which  de- 
fendants could  avail  themselves. 

The  contract  declared  upon  provided  that  plaintiff  should  do  the  work  to  the  satisfaction 
of  the  railroad  company  in  "accordance  with  the  instructions  and  directions"  of  its 
engineer,  andagreeably  to  the  specifications  adopted,  which  it  was  agreed  should  gov- 
ern the  execution  of  the  contract.  //eZd,  that  that  provision  did  not  give  defendants 
the  right,  under  directions  of  the  engineer,  to  stop,  but  only  to  direct,  the  ezecntion 
of  the  work  agreed  to  be  done. 

Plaintiff  offered  in  evidence  the  written  contract  under  which  the  labor  was  per- 
formed, to  the  admission  of  which  defendants  objected,  for  its  alleged  variance 
from  the  contract  set  oat,  none  of  which  tended  to  increase  the  amount  of  damages. 
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The  contract  was  admitted,  and  defendants  excepted;  bat  the  exceptions  did  not 
show  that  any  particular  question  of  variance  was  raised  and  passed  upon  in  the 
County  Court.  Held^  not  revisable,  both  because  the  variance  did  not  tend  to  in- 
crease the  damages,  and  because  it  did  not  appear  that  the  question  was  raised  and 
passed  upon  in  the  County  Court,  as,  under  s.  60,  c.  30,  Gen.  Sts.,  the  variance  not 
being  "  material  and  substantial,"  it  should  have  done. 

Assumpsit.  Plea,  the  general  issue.  At  the  September  Tenn, 
1875,  the  defendant  set  the  case  not  for  the  jury,  and  moved  for 
a  continuance  ;  but  the  court  refused  to  grant  it,  and,  without 
hearing  any  evidence,  rendered  judgment  for  the  plaintiff,  con- 
tinuing.the  case  for  the  assessment  of  damages  until  the  April 
Term,  1876,  when  it  was  tried  by  a  jury,  Royce,  J.  presiding. 

The  declaration  was  in  the  common  counts,  with  a  special  count, 
alleging  that  by  a  certain  agreement  made  between  the  plaintiff 
and  the  defendants  on  October  4,  1871,  the  plaintiff  agreed  ^Uo 
construct  all  the  culvert  masonry,  cattle  passes,  and  excavating 
foundation  pits  for  the  same,  on  sections  nine  to  eighteen  inclusive, 
on  division  two  of  the  Lamoille  Yalley  Railroad,  at  the  following 
prices:  for  excavating  foundation  pits,  thirty  cents  per  cubic 
yard  ;  for  culvert  masonry,  three  dollars  and  fifty  cents  per«cubic 
yard  ;  for  paving,  one  dollar  and  forty  cents  per  cubic  yard,  and 
to  fully  complete  the  same  on  or  before  the  first  day  of  July,  1872, 
in  a  thorough  and  workmanlike  manner,  to  the  satisfaction  and 
acceptance  of  the  Lamoille  Valley  Railroad  Company,  and  in 
strict  accordance  with  the  instructions  and  directions  of  the 
engineer  of  said  company,  and  agreeably  to  the  specifications 
adopted  by  them  ;  that  the  defendants  '^  agreed,  and  promised  the 
plaintiff,  to  pay  him  the  sum  of  thirty  cents  per  cubic  yard  for  all 
excavating  foundation  pits,  three  dollars  and  fifty  cents  per  cubic 
yard  for  all  culvert  masonry,  and  one  dollar  and  forty  cents  per 
cubic  yard  for  all  paving  "  doue  on  said  sections  ;  that  in  consid- 
eration thereof,  and  that  the  plaintiff  at  the  request  of  the  de- 
fendants had  promised  them  to  peform  the  said  agreement  on  his 
part,  the  defendants  promised  to  perform  the  same  on  their  part ; 
and  that  although  the  plaintiff  had  always  performed  on  his  part, 
and  did  on  October  '4, 1871,  enter  upon  said  work,  and  make  seven 
hundred  and  forty-seven  cubic  yards  of  culvert  masonry,  three 

hundred  and  oighty-five. yards  of  paving,  and  twelve  hundred  and 
39 
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sixty-four  cubic  yards  of  excavating  foundation  pits,  to  the  satis- 
faction of  said  railroad  company,  and  had  always  been  ready  to 
complete  said  work,  yet  the  defendants,  contriving,  &c.^  did  not 
nor  would  pay  the  plaintiff  for  the  work  so  done  and  performed, 
but  had  on  the  contrary  neglected  and  refused  so  to  do,  and,  fur- 
ther disregarding  said  agreement,  on  June  1,  1872,  did  not  nor 
would  permit  the  plaintiff  to  proceed  to  complete  said  work,  but 
hindered  and  prevented  him  from  so  doing,  and  wrongfully  dis- 
charged him  from  any  further  performance  of  said  agreement. 

The  plaintiff  offered  in  evidence  under  the  special  count,  a 
written  contract*  between  the  plaintiff  and  the  defendants,  dated 
October  4,  1871,  by  which  the  plaintiff  agreed  to  construct  certain 
culverts,  masonry,  cattle  passes,  excavating  foundation  pits,  and 
paving  on  the  Lamoille  Valley  Railroad,  at  certain  stipulated 
prices,  and  to  complete  the  work  by  July  1,  1872,  in  a  workman- 
like manner,  to  the  satisfaction  and  acceptance  of  the  railroad 
company,  in  ^^  accordance  with  the  instructions  and  directions^' 
of  its  engineer,  and  agreeably  to  the  specifications  adopted,  which 
it  was  agreed  should  govern  the  execution  of  the  contract.  To 
its  admission  the  defendants  objected,  for  that  there  was  a  fatal 
variance  between  it  and  the  contract  alleged ;  but  the  court  over- 
ruled the  objection  and  admitted  the  contract,  except  so  far  as  it 
related  to  paving ;  to  which  the  defendants  excepted. 

It  appeared  that  the  plaintiff  began  work  under  said  contract 
immediately  after  its<idate,  and  worked  until  April,  1872,  when 
there  was  a  temporary  suspension  by  the  direction  of  the  engineer 
of  the  Lamoille  Valley  Railroad  Company  and  the  defendants ; 
that  the  time  for  performance  having  been  enlarged  under  a  stip- 
ulation in  the  original  contract  not  set  out  in  the  declaration,  the 
plaintiff  afterwards  recommenced  work,  and  continued  until  the 
last  of  November,  when  he  was  again  ordered  to  stop  by  the  com- 
pany's engineer;  that  he  then  ceased  work,  and  subsequently 
called  upon  the  defendants,  who  informed  him  that  they  had  been 
stopped  in  their  work  as  contractors  by  the  railroad  company, 
and  that  he  must  stop ;  that  the  defendants  did  not  cause  work 
to  be  laid  out  for  the  plaintiff,  so  that  he  might  carry  out  said 


*Which  was  not  famished  the  Reporter. 
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contract,  notwithstanding  his  repeated  demands  therefor ;  that  at 
the  time  of  the  stopping;  of  the  work  the  plaintiff  had  under  said 
contract,  done  a  portion  of  the  excavating  foundation  pits  and 
constructed  a  part  of  the  culvert  masonry  and  cattle  passes,  and 
that  a  certain  portion  was  then  not  done.  The  plaintiff  then 
offered  to  show  that  he  had  done  a  certain  amount  of  paving,  and 
that  there^  was  a  certain  amount  still  to  he  done,  to  which  the 
defendants  objected  ;  but  the  court  overruled  the  objection  and 
admitted  the  testimony,  to  which  the  defendants  excepted. 

The  plaintiff  further  offered  to  show  what  profits  he  might  have 
made  if  he  had  completed  all  the  work  under  said  contract,  to 
which  defendants  objected  ;  but  the  court  overruled  the  objection 
and  admitted  the  testimony ;  to  which  the  defendants  excepted. 
The  defendants  requested  the  court  to  charge,  among  other  things, 
that  the  plaintiff  was  not  entitled  to  recover  under  either  count  in 
the  declaration  as  damages,  any  probable  or  prospective  profits  he 
might  have  made  if  he  had  completed  his  contract ;  and  that  he 
was  not  entitled  in  any  event  to  recover  as  damages  uuder  either 
count  any  probable  or  prospective  profits  he  would  have  made 
had  he  completed  the  paving. 

The  court  declined  so  to  charge,  but  charged  that  the  plaintiff 
would  be  entitled  to  recover  under  the  general  counts  for  work 
actuallv  done  ;  and  that  he  would  be  entitled  to  recover  under 
the  special  count  as  actual  damage  the  profits  that  he  would  or 
could  have  made  upon  the  work  that  was  left  undone,  including 
paving,  if  he  had  been  permitted  to.complete  it;  and  directed  the 
jury  to  find  specially  what  profit  the  plaintiff  could  have  made 
on  the  paving  that  he  was  not  |)ermitted  to  do. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  given, 
the  defendants  excepted. 

The  jury  found  for  the  plaintiff  to  recover  $1022.24  damages, 
and  that  he  would  have  made  $115.70  profit  on  the  paving  that 
he  was  to  do  under  the  contract,  but  which  was  not  done. 

£dion,  Rand  ^  JEdsoUy  for  the  defendants. 
As  to  the  right  to  recover  profits,  it  is  to  be  observed  that  in 
this  case  no  claim  is  made  for  damages  on  account  of  the  plain- 
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tiff's  having  been  ready  to  perform.  The  sole  loss  is  the  loss  of 
profits.  The  policy  of  the  law  is  opposed  to  the  recovery  of  such 
damages.  Such  a  proceeding  must,  in  the  nature  of  things,  be  a 
matter  of  guess-work,  both  on  the  part  of  the  witnesses  and  the. 
jury.  Chancellor  Kent  says  that  speculative  profits  will  not  be  al- 
lowed ;  and  Judge  Stort  gives  his  views  on  the  subject  in  the  case 
of  Schooner  Lively^  1  Oallison,  314.  See,  also,  The  Amiable  Naney^ 
8  Wheat.  546  ;  Gelpins  v.  Consequa,  1  Pet.  0.  C.  85 ;  Blanehard 
V.  My,  21  Wend.  342. 

The  contract  offered  in  evidence  under  the  first  count  was  not 
the  contract  set  up  in  the  declaration.  The  declaration  omits 
any  averment  as  to  paving.  Qowry  v.  Ward,  25  Vt.  217  ;  Pm- 
sumpsic  Bank  v.  ffo««,  31  Vt.  315,  321 ;  Allen  v.  Lyman,  27  Vt. 
20 ;  Hyde  v.  Moffait,  16  Vt.  284 ;  Curley  v.  Dean,  4  Conn.  250, 
264  ;  Mussell  v.  Souths  Britain  Society,  9  Conn.  508 ;  Kellogg  v. 
Denalow,  14  Conn.  411 ;  1  Smith  Lead.  Cas.  556. 

The  c'ontract  provides  that  the  work  shall  be  completed  by  the 
first  day  of  July,  1872 ;  but  no  breach  on  the  part  of  the  defend- 
ants was  proven  prior  to  that  date.  The  breach  proven  was  io 
November,  1872.  While  it  undoubtedly  is  true  that  the  parties 
could,  and  probably  did,  waive  the  time  and  continue  the  obliga- 
tions of  the  contract,  still,  the  loss  of  profits  complained  of  was 
not  incurred  under  the  contract  as  set  up  in  the  declaration,  but 
under  a  contract  varied  in  the  essential  particular  that  no  time 
was  prescribed  •  in  the  amended  contract  as  to  the  time  in  which 
the  work  was  to  be  done  by  the  plaintiff.  The  plaintiff  should 
have  averred  the  amendment  or  alteration  of  the  contract  by 
mutual  consent,  and  a  sub.^equcnt  breach. 

But  assuming  that  the  declaration  properly  and  sufficiently 
recites  the  contract,  and  that  loss  of  prospective  profits  can  be 
recovered,  by  the  terms  of  the  contract  itself  the  plaintiff  canDOt 
recover.  The  defendants  ^ere  contractors  for  building  the  La- 
moille Valley  Railroad,  and  plaintiff  was  a  sub-contractor  under 
them.  The  contract  with  plaintiff  was  made  subordinate  to  the 
contract  of  the  defendants  with  the  railroad  company,  as  it  is 
expressed,  *^  and  in  strict  accordance  with  the  instructions  and 
directions  of  the  engineer  of  said  company,  and  agreeably  to  the 
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specificatiobs  adopted  by  them,  which  it  is  hereby  agreed  shall 
govern  the  execution  of  this  eontract.^*  The  words  italicised  were 
not  set  up  in  the  declaration. 

The  time  for  the  completion  of  the  contract  was  changed  by 
mutual  consent,  and  the  plaintiff  finally  stopped  work  by  the  direc- 
tion of  the  engineer  of  the  railroad  company,  and  not  by  direction 
of  the  defendants.  The  stoppage  of  the  work,  then,  was  not  a 
violation  of  the  contract  but  in  accordance  with  it. 

Wilson  ^  Hall^  for  the  plaintiflF. 

The  omission  of  the  word  paving  in  the  recital  of  plaintiflTs 
agreement  in  the  contract,  is  fully  supplied  by  the  statement  in 
the  same  connection,  of  the  prices  he  was  to  receive  by  the  terms 
of  the  contract  for  paving,  and  by  the  allegations  found  in  the 
declaration  that  defendants,  by  the  contract,  agreed  to  pay  plain- 
tiff one  dollar  and  forty  cents  per  cubic  yard  for  the  paving ;  that 
plaintiff,  in  pursuance  of  said  contract,  did  385  cubic  yards  of 
paving,  and  would  have  done  the  whole  amount  stipulated  in  the 
contract  had  he  not  been  prevented  by  the  act  of  the  defendants ; 
and  that  the  defendants  neglected  and  refused  to  pay  the  plaintiff 
for  the  paving.  Maxfield  v.  Scatty  17  Vt.  634  ;  Passumpsic  Bank 
V.  Goss,  31  Vt.  315,  321 ;  Allen  v.  Lyman,  27  Vt.  20 ;  Cross  v. 
Richardson^  30  Vt.  641  ;  Lewis  v.  Pratt,  48  V.t.  358  ;  Qotleib  v. 
Leach,  40  Vt.  278. 

But  if  incorrect  in  this  view,  the  defendants  are  precluded  by 
the  judgment  against  them,  upon  all  questions  of  variance,  and  all 
supervening  matters  of  defence.  The  only  question  after  judg- 
ment and  upon  assessment  of  damages,  is. as  to  the  amount  which 
plaintiff  shall  have  judgment  for. 

Had  this  objection  been  well  taken  on  trial  before  judgment, 
then  it  was  in  the  power  and  the  duty  of  the  court  to  have  granted 
an  amendment  that  would  have  permitted  plaintiff  to  prove  and 
recover  his  entire  damages.  1  Chit.  PI.  289  ;  Sweet  v.  McDaniels, 
39  Vt.  272  ;  Briggs  v.  Gleason,  32  Vt.  472  ;  Bowman  v.  Stowell,  21 
Vt.  309 ;  Kimball  v.  Ladd,  42  Vt.  747 ;  BrintnaR  v.S  ^W.R  R. 
Co.  32  Vt.  665 ;  1  Phil.  Ev.  851  ;   ('raig  v.  Ward,  36  Barb.  377. 

The   instructions  of  the  court  relative  to  plaintiff's  right  to 
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recover  as  damages  whatever  the  jury  found  ho  might  have  made 
as  profit  U})on  the  whole  work  contracted  to  be  done,  had  he  not 
been  prevented  by  the  defendants  from  completing  it,  is  fully 
sustained  by  many  adjudged  cases.  Chamherlin  v.  Scott^  33  Vt. 
80 ;  Sedgw.  Dam.  75  et  seq.;  Derby  v.  Johnson^  21  Vt.  17 ;  Fox 
v.  Harding,  7  Cush.  516 ;  Durkee  v.  MoU,  8  Barb.  423. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  questions  reserved  in  this  case  all  arise  upon 
the  assessment  of  the  damages.  At  a  previous  term,  the  de- 
fendants set  the  case  "  not  for  the  jury,"  and  applied  for  a  con- 
tinuance, which  was  refused,  and  judgment  was  rendered  against 
them  without  the  introduction  of  any  evidence.  The  case  was 
then  continued  for  the  assessment  of  damages.  This  preliminary 
judgment  determined  the  plaintiflPs  right  to  recover  damages  for 
every  breach  of  the  contract  properly  set  forth  in  the  declaration, 
and  precluded  the  parties  from  introducing  any  evidence  that 
would  defeat,  enlarge,  or  lessen  the  right  of  recovery  set  forth  in 
the  declaration.  They  were  thereafter  limited  to  such  evidence 
as  operated  upon  the  amount  of  damages  sustained  from  the 
breaches  of  the  contract  legally  set  forth  in  the  declaration. 
Webb  V.  Wi'hb,  16  Vt.  636 ;  Hyde  v.  Moffat,  16  Vt.,27l  ;  Brad- 
ley V.  -Chamberlain,  31  Vt.  468 ;  Sweet  v.  McDanieh,  89  Vt 
272;  Ohamberlin  v.  Murphy,  41  Vt.  110.  This  judgment  defini- 
tively and  finally  determined  in  favor  of  the  plaintiff  every  fact 
alleged  in  the  declaration  that,  but  for  it,  he  would  have  been 
bound  to  have  proved,  to  establish  his  right  of  recovery.  Bradley 
V.  Chamberlain,  31  Vt.  468.  It  established  in  his  favor  the 
existence  of  the  contract  set  forth  in  the  declaration,  the  amoont 
of  work  alleged  to  have  been  done  by  the  plaintiff  under  the  con- 
tract ;  the  failure  of  the  defendants  fully  to  pay  for  the  same ; 
and  the  wrongful  termination  of  the  contract  by  the  defendants. 
It  left  to  be  determined  the  extent  of  the  failure  of  the  defendants 
to  pay  for  the  work  alleged  to  have  been  performed  by  the  plain- 
tiff, and  the  extent  or  amount  of  damages  occasioned  by  the 
wrongful  termination  of  the  contract.  The  defendants  make  no 
question  in  regard  to  the  extent  of  their  failure  to  pay  for  the 
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work  actually  performed  by  the  plaintiff  under  the  contract  de- 
clared on. 

The  defendants  excepted  to  the  ruling  of  the  court  allowing  the 
plaintiff  to  use  in  evidence  the  contract  under  which  the  labor 
had  been  performed,  on  the  ground  that  there^  was  a  fatal  vari- 
ance between  it  and  the  contract  set  forth  in  the  special  count. 
The  exceptions  fail  to  state  that  any  particular  variances  were 
pointed  out  to,  and  passed  upon  by,  the  County  Court.  It  is 
provided  by  s.  60,  c.  30,  Gen.  Sts.,  "  In  any  case  of  exceptions 
before  the  Supreme^  Court,  no  questions  of  variance  between  the 
pleadings  in  the  suit  and  the  evidence,  shall  be  permitted  to  be 
raised  and  insisted  upon,  except  such  as  it  shall  appear  from  tht^ 
exceptions  were  raised  and  passed  upon  in  the  County  Courts 
uuless  such  variance  is  material  and  substantial,  affecting  the  very 
right  of  the  matter."  Under  this  statute,  it  is  not  enough  to 
except  to  the  admission  of  evidence  by  the  County  Court  on  the 
general  ground  of  variance,  unless  it  is  '^  material  and  substantial, 
affecting  the  very  right  of  the  matter."  To  have  such  exceptions 
considered  by  this  court,  the  exceptions  must  state  the  particular 
variance  relied  upon,  and  the  judgment  of  the  County  Court 
thereon.  The  right  of  the  plaintiff  to  recover  had  been  estab- 
lished by  the  preliminary  judgment ;  hence,  the  variances  claimed 
could  not  be  heard  against  that  right.  The  variances  argued  are 
failures  to  set  out  in  the  special  count  certain  portions  of  the 
written  agreement  under  which  the  work  was  done.  None  of 
them  tended  to  increase  the  amount  of  damages,  except  the  one 
which  included  the  "  paving"  within  the  contract,  and  the  court 
rejected  the  written  contract  in  that  particular.  There  was  no 
error  in  the  action  of  the  County  Court  in  receiving  the  contract 
against  this  exception,  both  because  the  exceptions  do  not  properly 
raise  the  question  of  variance,  and  because  the  variances  relied 
GO  did  not  tend  to  increase,  but  rather  to  diminish,  the  damages 
recoverable  in  the  case,  the  only  subject  on  which  they  could 
legitimately  operate. 

II.     The  defendants  insist  that  by  the  terms  of  the  written  con- 
tract put  in  evidence,  the  plaintiff  is  not  entitled  to  recover  any 
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damages  Tor  not  being  allowed  to  complete  the  work  named  \n  the 
contract.  They  rely  upon  that  clause  in  the  contract  by  which 
the  plaintiflf  agreed  to  complete  the  work  by  July  1,  1872,  in  a 
workmanlike  manner,  t)  t)ie  satisfaction  and  acceptance  of  the 
railroad  company^  and  in  ^^  accordance  with  the  instructions  and 
directions  "  of  its  engineer,  "  and  agreeably  to  the  specifications 
adopted  by  them,  which,  it  is  hereby  agreed,  shall  govern  the 
execution  of  this  contract."  They  claim  that  under  this  clause, 
they  reserved  the  right  to  stop  the  plaintifiF  permanently  in  the 
execution  of  the  contract,  if  the  company's  engineer  so  directed. 
If  "  which,"  in  the  clause,  relates  to  the  *'  instructions  and  direc^ 
tions  nf  the  engineer,"  for  its  antecedent,  rather  than  "  speciflba- 
tions "  (and  this  may  be  doubted),  the  fair  construction  and 
meaning  of  the  sentence  does  not  reserve  to  the  engineer  the 
power  to  direct  the  permanent  stopping  of  the  execution  of  the 
contract,  but  to  give  directions  as  to  the  execution  of  the  work 
included  in  the  contract. 

The  defendants  also  claim  that  it  was  error  to  allow  the  plain- 
tiff to  show  a  breach  of  the  contract  stated  in  the  declaration,  by 
stopping  the  work  in  November,  1872,  instead  of  June,  1872,  as 
alleged  in  the  special  count,  and  that  no  breach  of  the  contract 
could  be  shown  subsequent  to  the  time  the  plaintiff  was  to  have 
completed  the  work  according  to  the  contract  set  out  in  the  de- 
claration. The  proof  showed  that  this  time  had  been  enlarged 
under  a  stipulation  in  the  original  contract  not  included  in  the 
declaration.  On  the  assessment,  it  would  have  been  error  of 
which  the  defendants  could  have  complained,  if  it  had  tended  to 
enlarge  their  liability  as  established  by  the  preliminary  judgment. 
But  it  operated  to  their  benefit  in  this  particular,  as  it  lessened 
the  amount  of  unperformed  work,  and  so  lessened  the  amount  of 
profits  that  the  plaintiff  lost  by  the  termination  of  the  contract. 
It  is  as  to  the  recovery  of  these  profits  alone  that  all  the  objec- 
tions and  exceptions  of  the  defendants  are  aimed.  Hence  there 
was  no  error  in  this  respect  of  which  the  defendants  can  avail 
themselves. 

III.  The  defendants  further  insist  that  damages  for  not  being 
allowed  to  perform  all  the  work  included  in  the  contract,  are  in 
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the  nature  of  profits — too  remote,  and  speculative.  Under  cer- 
tain circumstances,  expected  profits  are  held  to  be  speculative,  and 
top  remote  to  constitute  an  element  of  legal  damage.  The  rule, 
that  a  party  is  entitled  to  recover  the  loss,  occasioned  by  the 
wrongful  termination  of  a  contract,  of  profits  that  he  would  have 
received  by  the  performance  of  the  contract,  is  too  well  estab- 
lished to  require  the  citation  of  authorities  to  support  it.  Such 
damages  are  the  direct  and  immediate  consequence  of  the  wrong- 
ful termination  of  the  contract.  Hence,  the  loss  of  profits  sus- 
tained by  the  plaintiff  by  the  wrongful  termination  of  the  contract 
by  defendants,  and  which  profits  he  would  have  received  if  al- 
lowed to  have  performed  the  contract  set  forth  in  the  declaration, 
the  plaintiff  is  entitled  to  recover. 

By  that  contract  the  plaintiff  was  under  no  legal  obligation  to 
do  the  paving  on  the  sections  of  the  railroad  named.  The  most 
that  is  alleged  in  the  special  count  is,  that  the  defendants  agreed 
to  pay  him  a  certain  price  per  yard  for  what  paving  he  did.  It 
fails  to  allege  that  he  agreed  to  do  all  the  paving  on  the  sections 
named,  or  that  they  agreed  he  might  do  it.  The  preliminary 
judgment  did  not  establish  the  right  of  the  plaintiff  to  do  the  un- 
performed paving.  That  judgment  establishes  the  rights  of  the 
defendants  as  well  as  those  of  the  plaintiff,  and  precludes  both 
parties  from  varying  by  evidence  their  rights  so  far  as  they  were 
thereby  established.  As  the  defendants  cannot  diminish  the  plain- 
tiff's rights  of  recovery  as  established  by  the  preliminary  judg- 
ment, neither  can  he  enlarge  them.  Hence  the  County  Court 
properly  excluded  the  written  contract  so  far  as  it  showed  that 
the  plaintiff  was  legally  holden  to  do  all  the  paving  on  the  sec- 
tions named ;  but  it  erred  when  it  included  in  the  judgment  for 
the  plaintiff  the  profits  which  he  would  have  received  if  allowed 
to  have  done  all  the  paving.  Such  profits  are  only  recoverable 
upon  the  ground  that  the  plaintiff,  by  the  preliminary  judgment, 
had  the  legal  right  to  do  all  the  paving.  By  including  these 
profits  in  the  judgment,  the  County  Court  allowed  the  plaintiff  to 
enlarge  the  liability  of  the  defendants  beyond  what  it  had  been 
established  to  be  by  the  preliminary  judgment.     For  this  reason, 

the  judgment  of  the  County  Court  must  be  reversed,  and  judg- 
40 
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ment  is  rendered  for  the  plaintiff  to  recover  the  amount  of  the 
judgment  of  the  County  Court,  less  $115.70,  the  profits  that 
plaintiff  would  have  realized  on  the  paving,  with  interest  on  the 
balance  from  the  rendition  of  the  judgment  of  the  County  Court 
to  the  time  of  the  present  judgment. 


PAINE  &  SLOCUM  t?.  HUTCHINS. 

Constructive  Possession.     Possessory  Acts.     Practice. 

Instructions  to  Jury. 

In  trespass  qua.  clan, ,  it  appeared  that  plaintiffs  had  paid  taxes  on  the  locus  in  quo^ 
and.  in  surveying  the  gore  of  which  it  was  a  part,  had  surveyed  some  of  its  outer 
lines.  Held,  that  those  acts  were  not  acts  of  possession,  but  evidence  of  a  claim  of 
right  merely. 

The  effect  of  possessory  acts  done  upon  parts  of  a  gore  under  color  of  title  to  the 
whole,  will  not  be  extended  by  such  color  of  title  to  the  other  parts;  the  land  in  the 
gore  being  at  the  time  subject  to  ownership  by  various  persons,  and  occupied  by 
them  by  different  kinds  of  possession. 

In  answering  questions  asked  by  the  jury  when  they  come  in  for  further  instructions, 
the  court  is  not  restricted  to  categorical  answers,  but  may,  and  should,  give  9uch 
further  instructions  as  may  be  necessary  to  keep  the  issues  to  be  decided  correctly 
before  them. 

Trespass  qua.  clau.,  counting  upon  s.  51,  c.  113,  Gen.  Sts., 
for  cutting  timber  on  lots  Nos.  5  and  6  in  Avery's  Gore.  Plea, 
the  general  issue,  and  trial  by  jury,  April  Term,  1876,  Botce, 
J.,  presiding. 

Plaintiffs  claimed  to  own  the  whole  of  said  gore,  and  intro- 
duced evidence  showing  color  of  title  but  not  legal  title  thereto. 
It  appeared  that  they  had  surveyed  some  of  the  outside  lines  of 
the  lots  in  question  in  surveying  the  lines  of  the  gore,  and  per- 
hai'S  otlier  lines  of  them  in  running  out  lots,  and  that  they  had 
paid  taxes  on  them,  that  they  had  leased,  and  since  the  commis 
sion  of  the  alleged  trespass,  had  sold,  portions  of  the  gore  for 
farms,  but  it  did  not  appear  what  portions ;  that  they  had  cleared 
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land,  sold  timber,  built  mills,  worked  quarries,  and  assisted  in 
making  roads  and  building  school-houses  thereon,  and  had  spent 
time  on  the  land  for  the  purpose  of  surveying,  selling,  leasing, 
and  improving  it,  and  had  employed  agents  for  the  same  purpose, 
all  under  a  claim  of  title  thereto ;  but  that  they  had  never  had 
tenants  on  either  of  the  lots  in  question,  and  that  they  did  not 
know  that  any  one  was  ever  on  either  of  them  by  their  direction 
or  permission  except  in  surveying. 

The  plaintiflTs  evidence  further  tended  to  show  relative  to  the 
committing  of  the  alleged  tnes])ass,  that  the  defendant  hired  men 
to  go  upon  said  lots  and  cut  timber  and  make  hoops;  that  he 
^srent  with  the  men  to  the  place  where  said  trespass  was  alleged 
to  have  been  committed,  and  told  them  where  to  cut  timber,  and 
that  the  timber  was  cut  and  the  hoops  were  made  where  the 
defendant  directed ;  that  he  was  there  several  times  while  the 
men  were  at  work,  and  that  he  hired  one  Jackson  to  draw  the 
lioops  out  for  him.  The  defendant's  testimony  tended  to  show 
that  he  hired  the  men  to  cut  timber  and  make  hoops  for  him  on 
land  in  Lowell,  adjoining  said  gore,  and  not  upon  the  lots  in 
question,  and  that  he  did  not  hire  Jackson  to  draw  the  hoops  out, 
but  that  he  was  hired  by  the  men  who  cut  the  poles ;  and  that  the 
defendant  had  no  knowledge  until  after  this  suit  was  brought  that 
the  hoops  came  from  the  plaintiff's  land,  but  supposed  that  they  came 
from  Jackson's.  But  it  was  not  denied  that  the  timber  was  in 
fact  cut  upon  the  lots  in  question,  as  claimed  by  the  plaintiffs, 
nor  that  defendant  had  the  hoops  that  were  made  therefrom. 

The  defendant  claimed  that  plaintiffs  had  not  shown  constructive 
possession  of  the  lots  in  question  ;  but  the  court  charged  that  the 
plaintiffs  had  shown  color  of  title  to  them,  and  that  the  acts  shown 
to  have  been  done  by  them  in  connection  with  the  gore  land,  such 
as  surveying  it,  selling  portions  of  it,  making  roads,  and  contrib- 
uting to  the  building  of  school-houses,  gave  them  constructive 
possession  of  the  whole  gore ;  or,  to  qualify,  that  it  gave  them 
constructive  possession  of  the  land  upon  which  the  trespass  was 
proved  to  have  been  committed,  if  any  was  committed.  To  that 
charge  the  defendant  excepted. 

After  the  case  had  been  submitted  to  the  jury,  and  they  had  been 
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out  some  time,  they  returned  for  further  instructions^  and  the  fore- 
man asked,  ''  If  we  should  find  that  the  defendant  knew  the  tres- 
pass was  being  committed,  would  that  make  him  liable  as  a  tres- 
passer ?  "  The  court  replied,  "  Well,  the  simple  knowledge  alone 
that  a  trespass  was  being  committed,  I  do  not  think  would  make  the 
party  possessing  that  knowledge  liable  as  a  trespasser ;  but  if  a  party 
is  committing  a  trespass,  and  you  are  aiding,  advising,  and  counsel- 
ing in  the  trespass,  that  would  make  you  liable  as  a  trespasser.'' 
The  foreman  then  asked,  ''If  we  find  the  defendant  received  the  bene- 
fit of  the  hoops,  how  would  it  affect  him  ?"  to  which  the  court . 
replied,  ''  That  alone,  I  do  not  think  would  necessarily  make  a 
man  liable.  The  goods  may  have  been  received  innocently; 
they  may  have  been  received  supposing  that  the  party  selling  them 
was  disposing  of  them  for  a  proper  purpose.  If  you  should  find 
tnat  the  defendant  did  not  go  into  the  woods  with  these  men,  but 
should  find  that  he  made  such  a  contract  with  them  as  the  evi- 
dence tends  to  show,  by  which  it  was  agreed  that  they  were  to  go 
into  the  woods  where  this  timber  was  cut  and  mrice  it  into  hoops, 
that  would  be  a  trespass.  If  however,  on  the  other  hand,  you 
should  find  that  there  was  no  such  contract  made  in  point  of  fact, 
and  that  these  men  went  into  the  woods  and  cut  the  timber  with- 
out counsel  or  assistance  of  the  defendant,  *  *  *  I  do  not  think 
he  would  be  liable."  To  the  charge  so  given,  the  defendant  ex- 
cepted. 

NobUy  Davis  ^  Smithy  for  defendant,  cited  Kidder  v.  Kennedf/^ 
43  Vt.  717  ;  Doolittle  v.  Linsleyy  2  Aik.  155 ;  Oatman  v.  Fotvler^ 
48  Vt.  462 ;  Jackson  v.  Woodruffs  1  Cow.  276  ;  Jackson  v.  Rich- 
ardsy  6  Cow.  617  ;  Sharp  v.  Brandow^  15  Wend.  577  ;  Chandler 
V.  Spear,  22  Vt.  888 ;  2  Waterman  Tresp.  858. 

JT.  S,  Royce,  for  plaintiff,  cited  Williston  v.  Morse,  10  Met.  17 ; 
Slater  et  al,  v.  Rawson,  6  Met.  489 ;  Hunt  v.  Taylor,  22  Vt.  556 ; 
Beach  V.  Sutton,  5  Vt.  209 ;  Doe  ex  dem,  Pearsal  v.  Thorp,  1  P. 
nhip.  92  ;  McQrady  v.  Miller,  14  Vt.  128  ;  Spear  v.  Ralph,  U 
v..  400 ;  2  Waterm.  Tresp.  846,  350 ;  Kilborn  v.  Rewee,  8  Gray, 
415 ;  Kidder  v.  Kennedy,  43  Vt.  717  ;   Woods  v.  Banks,  14  N. 
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H.  106  ;  Sawyer  v.  Newland,  9  Vt.  383  ;  Green  v.  Pettingill,  47 
N.  H.  375 ;  Riley  v.  Jameson,  3  N.  H.  27  ;  Towle  v.  Ayer,  8  N. 
H.  69 ;  Bennett  v.  Conant,  10  Cush.  163 ;  Cutts  v.  Spring,  16 
Mass.  135 ;  Parker  t.  Brown,  16  N.  H.  176 ;  Cobleigh  v.  P(m«^, 
lb.  493  ;  Chandler  v.  TFatter,  21  N.  H.  283 ;  Lu7id  v.  ParAer,  3 
N.  H.  49. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  plaintiffs  showed  no  legal  title  and  right  to 
the  locus  in  quo,  but  did  show  color  of  title.  Their  right  to 
maintain  the  action  must  depend,  therefore,  upon  possession. 
The  acts  claimed  to  be  trespasses  were  committed  on  lots  Nos.  6 
and  6,  and  the  question  is,  whether  the  plaintiffs  had  such  posses- 
sion of  those  lots  as  is  necessary. 

The  plaintiffs'  evidence  tended  to  show  that  they  had  surveyed 
some  of  the  outside  lines  of  these  lots  in  surveying  the  outside 
lines  of  the  gore,  and  perhaps  some  other  lines  of  them  in  run- 
ning out  lots,  and  that  they  had  paid  taxes  on  them  ;  but  did  not 
show  that  they  had  done  anything  further  upon  these  lots.  These 
were  not  acts  of  possession,  but  were  merely  evidence  of  a  claim 
of  right.  Webb  v.  Richardson,  42  Vt.  465  ;  Kidder  v.  Kennedy^ 
43  Vt.  717  ;  Oatman  v.  Fowler,  43  Vt.  462.  The  claim  of  a 
right  to  land  is  an  important  element  in  making  out  possession, 
but  is  not  enough  of  itself  to  make  out  possession  at  all.  It  is 
essential  to  give  character  to  acts  that  would  otherwise  be  mere 
trespasses,  and  show  them  to  be  acts  of  ownership.  The  evidence 
of  any  possessory  acts  done  to  cither  of  these  lots,  or  to  any 
others  in  their  immediate  vicinity,  is  wholly  wanting,  therefore 
resort  must  be  had  to  evidence  of  possession  from  other  sources. 
The  claim  of  right  shown  covers  the  whole  gore ;  and  there  can 
be  no  fair  question  but  chat  the  plaintiffs'  evidence  in  respect  to 
having  a  mill  built,  and  in  letting  and  selling  farms  on  the  gore, 
and  having  them  occupied,  showed,  almost  at  least,  unequivocal 
acts  of  ownership.  And  if  the  plaintiffs'  title  to  the  whole  gore 
under  which  they  were  claiming  when  these  acts  were  done,  would 
extend  the  acts  by  construction  to  the  whole,  according  to  the 
ordinary  rule  in  cases  of  acts  done  on  parcels  of  land  under 
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color  of  title  to  the  whole  parcels,  then  the  plaintiffs'  evidence 
did  tend  to  show  possession  of  the  whole  gore,  including  these 
lots  that  include  the  place  of  the  alleged  trespass.  So  that  the 
question  on  this  part  of  the  case  really  is,  whether  the  color  of 
title  did  extend  the  effect  of  these  acts  to  the  whole  gore.  The 
gore  itself  is  one  of  the  municipal  divisions  of  the  state,  although 
not  organized  as  a  municipality ;  and  the  land  in  it  was  at  the  time 
in  question  subject  to  ownership  by  various  persons,  and  occupied 
by  them  by  different  kinds  of  possession.  It  contained  as  much 
territory  as  many,  and  more  than  some,  of  the  towns  in  the  state, 
and  was  divided  into  lots  the  same  as  towns  are.  An  owner  of 
a  parcel  of  land  in  it,  would  have  no  greater  reason  to  suppose 
that  a  person  acquiring  mere  color  of  title  to  the  whole  of  it,  and 
taking  possession  of  a  tract  remote  from  his,  was  claiming  his, 
than  the  owner  of  a  part  of  a  whole  township  would  under  the 
same  circumstances.  It  is  well  settled  that  constructive  posses- 
sion of  the  vacant  parts  of  a  whole  township,  cannot  be  acquired 
in  that  way.  Chandler  v.  Spear^  22  Vt.  388.  And  it  now 
appears  that  such  possession  of  unoccupied  lots  on  a  division 
should  not  be  so  acquired.  Jackson  v.  Woodruffs  1  Cow.  276; 
Jackson  v.  Richards^  6  Cow.  617  ;  Sharp  v.  Brandow^  15  Wend. 
577.  The  ruling  of  the  court,  made  somewhat  pro  forma  as  is 
understood,  that  the  undisputed-evidence  of  the  acts  detailed  gave 
the  plaintiffs  constructive  possession  of  the  land  where  the  alleged 
trespass  was  committed,  is,  therefore,  erroneous. 

The  exception  to  the  manner  in  which  the  court  answered  the 
questions  of  the  jury  and  gave  further  instructions  when  the  jury 
came  into  court,  and  made  inquiries,  is  not  well  founded.  It  is 
objected  that  the  court  did  more  than  to  answer  the  inquiries. 
But  that  was  the  right  of  the  court ;  and  if  it  appeared  that  more 
than  categorical  answers  was  necessary,  to  keep  the  issues  to  be 
decided  correctly  before  the  minds  of  the  jury,  it  would  be  the 
duty  of  the  court  to  give  such  further  instructions  as  would  be 
necessary  to  that  end.  In  this  case  the  instructions  h/eyond  the 
answers  were  very  proper.  The  evidence  on  the  part  of  the 
plaintiffs  tended  to  show  that  the  defendant  procured  workmen  to 
cut  hoop-poles  at  the  very  place   they  were  cut.    That  of  the 
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defendant,  that  he  did  not  procure  them  to  be  cut  there,  nor  on 
the  land  plaintiffs  claim,  at  all.  The  question  to  be  settled  by 
the  jury  was,  whether  the  defendant  did  so  procure  the  cutting  to 
be  done ;  and  the  instructions  brought  the  jury  directly  to  the 
consideration  of  that  question. 

Judgment  reversed,  and  cause  remanded. 


RIXFORD  V.  MILLER,  BORT  &  VAN  VETCHTEN. 

Revision  of  Auditx>r*s  Finding.     Presumption  of  the  Continuance 

of  Things  in  the  Slate  in  which  They  Have  Once  Existed. 

Burden  of  Proof  of  Existence  of  Known  Attachable 

Property^  under  s.  J  5,  c.  63,  (7en.  iSts. 

The  question  being  whether  ihe  evidence,  q.  v.,  tended  to  establish  facts  found  by  the 
auditor,  and  it  appearing  that  it  did,  held^  that  his  finding  was  conclusive,  and  not 
to  be  revised  upon  exceptions. 

Things  proved  to  have  once  existed  in  a  particular  state,  are  presumed  to  continue  in 
that  state  till  the  contrary  is  shown.  Thus,  where  in  book  account  defendants  relied 
on  the  Statute  of  Limitations,  and  plaintiff  proved  that  defendants  were  resident  in 
New  York  when  the  cause  of  action  accrued,  it  was  field  that  they  were  presumed 
to  continue  to  reside  there,  and  tjiat  it  devolved  on  them  to  show  that  they  did  not. 

Plaintiff,  in  order  to  remove  the  alleged  bar  of  the  Statute  of  Limitations,  having 
shown  that  defendants  were  non-residents  of  the  state  when  the  cause  of  action 
accrued,  it  was  held  that  the  burden  was  on  them  to  show  that  they  had  known 
attachable  property  within  the  state. 

Book  Account.'  The  action  was  brought  on  August  80,  1875. 
The  plaintiff  sought  to  recover  for  a  lot  of  scythes  that  he  claimed 
to  have  shipped  to  the  defendants  on  a  written  order  dated 
"  Chateangaj,.  Sept.  21st,  1866,"  purporting  to  have  been  signed 
by  the  defendants,  and  D.  W.  Fillebrown,  the  plaintiff's  agent. 
The  order,  which  was  in  evidence,  was  for  fourteen  dozen  of 
scythes  of  various  kinds,  at  the  aggregate  price  of  1176,  to  be 
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shipped  to  Chateaugay,  and  bore  an  indorsement  of  two  and  one 
twelfth  dozen,  of  the  value  of  $26.08,  that  were  returned  in  ac- 
cordance with  a  stipulation  therein  contained,  and  contained  a 
promise  to  pay  for  the  scythes  so  ordered,  on  September  1, 1867. 
Upon  the  hearing  before  the  auditor  plaintiff  testified  that  he  re- 
ceived said  order,  probably  in  October,  1866,  either  by  mail  or 
by  the  hand  of  said  Fillcbrown  ;  that  he  did  not  know  the  hand- 
writing of  what  purported  to  be  the  defendants'  signature  thereto ; 
that  he  shipped  the  scythes  called  for  by  the  order,  in  May,  1867, 
delivering  them  to  the  carrier  either  at  Swanton  or  at  St.  Albans, 
and  that  those  indorsed  on  the  order  were  returned  in  the  follow- 
ing fall ;  that  a  few  years  after  the  account  become  due,  he  sent 
it  for  collection  to  P.  B.  Fisk,  of  Chateaugay, *N.  Y.,  who  kept  it 
a  few  years,  and  returned  it  within  a  year  before  the  bringing  of 
this  suit,  never  having,  as  plaintiff  thought,  collected  anything 
thereon.  The  defendant  introduced  as  a  witness  one  Beckwith, 
a  practicing  attorney  in  Chateaugay,  who  testified  that  six  years 
was  the  time  limited  by  the  law  of  New  York  for  bringing  ac- 
tions on  book  account.  The  defendant  Bort  was  present  at  the  hear- 
ing, and  did  not  deny  the  order  nor  the  receipt  of  the  scythes. 
From  such  evidence  and  the  silence  of  defendant  Bort,  the  auditor 
found  that  the  scythes  specified  in  the  account  were  delivered  at 
the  St.  Albans  or  the  Swanton  station,  on  May  30,  1867,  in  ac- 
cordance with  and  upon  the  order,  directed  to  the  defendants, 
and  that  the  defendants  received  them ;  inferring  that  they  were 
so  directed,  from  the  plaintiff's  testimony  in  regard  to  shipping 
them,  and  that  they  received  them,  from  the  fact  that  some  of  them 
were  returned,  and  the  fact  that  defendant  Bort  did  not  deny 
either  the  order  or  the  receipt  of  the  scythes ;  that  the  two  and 
one  twelfth  dozen  scythes  were  returned  as  indicated  by  the 
indorsement  on  the  ord^r ;  that  the  plaintiff 's  account  showing 
charge  of  $176  for  scythes  shipped,  and  credit  of  $26.08  for 
scythes  returned,  was  correct ;  that  the  balance  due  ther^n,  in- 
cluding interest  to  February  1,  1876,  was  $225.63,  which,  with 
interest  thereon  from  that  date  to  the  time  of  judgment,  plaintiff 
was  entitled  to  recover,  unless  barred  by  the  Statute  of  Limita* 
tions  ;  and  that  the  statute  of  New  York  was  the  same  as  that  of 
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this  state.  From  the  evidence  afforded  by  said  order,  and.  from 
the  fact  that  the  scythes  were  shipped  to  Ghateaugay  and  the  bill 
sent  there  for  collection  and  some  of  the  scythes  returned,  the 
auditor  found  that  at  the  time  the  scythes  were  delivered  to  the 
carrier  the  defendants  resided  at  Ghateaugay. 

There  was  no  evidence  as  to  the  defendants  having  resided,  nor 
any  as  to  their  having  had  known  attachable  property,  in  this 
state.  To  the  report  of  the  auditor,  which  stated  the  evidence 
introduced  as  well  as  the  findings,  the  defendants  excepted,  for 
that  there  was  no  evidence  in  the  case  from  which  the  auditor 
could  legally  find  that  the  scythes  were  ever  ordered  by,  or  di- 
rected or  delivered  to,  the  defendants,  or  that  the  defendants  re- 
sided in  the  state  of  New  York,  and  for  that  no  inference  against 
the  defendants  should  have  been  drawn  from  the  presence  of  the 
defendant  Bort ;  and  claimed  that  as  the  cause  of  action  accrued 
more  than  six  years  before  suit  was  brought,  and  as  plaintiff  had 
not  shown  that  the  case  came  within  the  provisions  of  s.  15,  c.  63, 
Gen.  Sts.,  it  was  barred  by  the  Statute  of  Limitations.  But  the 
court,  at  the  April  Term,  1876,  Rotcb,  J.,'  presiding,  rendered 
judgment  on  the  report  for  the  plaintiff ;  to  which  the  defendants 
excepted. 

NobUy  Davi$  ^  Smithy  for  the  defendants. 

There  was  no  proof  in  the  case  to  support  the  findings  of  the 
auditor.  There  was  no  proof  of  the  execution  of  the  order,  and 
the  order  is  not  competent  evidence  against  the  defendants.  The 
only  evidence  material  to  plaintiff's  case  is  the  testimony  of  the 
plaintiff.  The  first  fact  reported  as  found  is,  that  the  goods  were 
delivered  either  at  the  railroad  station  in  St.  Albans  or  Swanton, 
**in  accordance  with  and  upon  the  order."  This  finding  goes 
further  than  the  testimony.  The  plaintiff  only  testified  that  he 
shipped  the  scythes  ^'  called  for  oj  the  order."  The  auditor 
infers  that  the  scythes  were  directed  to  the  defendants  from 
the  plaintiff's  testimony  in  regard  to  shipping  them.  The  testi- 
mony of  the  plaintiff,  that  he  shipped  them  either  from  Swanton 
or  St.  Albans,  without  stating  where  or  to  whom  they  were 
directed,  is  not  evidence  from  which  a  legal  inference  can  be 
41 


322  FRANKLIN  COUNTY, 


Rixlord  v.  Miller  et  als. 


drawn  that  thej  were  directed  to  the  defendants.  The  inference 
is  the  other  way.  If  thej  were  so  directed,  the  plaintiff,  being 
the  person  who  shipped  them,  knew  it,  and  as  he  was  a  party  io 
interest,  the  inference  and  presumption  is  that  he  would  testify  to 
every  fact  within  his  knowledge  that  would  promote  his  interest. 

The  auditor  also  infers  that  the  defendants  received  the  scythes, 
from  the  fact  that  some  of  them  were  returned,  and  because  de: 
fendant  Bort  was  present  at  the  hearing  and  did  not  deny  either 
the  order  or  the  receipt  of  the  scythes.  There  was  no  proof  in 
the  case  that  the  defendants  were  the  parties  who  returned  the 
scythes.  That  fact  must  also  have  been  inferred.  Having  in- 
ferred that  fact,  he  bases  upon  it  the  second  inference,  that  de- 
iendants  received  the  scythes.  This  is  carrying  the  matter  of 
inference  a  step  too  far. 

But  this  is  not  more  absurd  than  the  inference  drawn  from  the 
fact  that  defendant  Bort  was  present  and  did  not  deny  either  the 
order  or  the  receipt  of  the  scythes.  Why  should  he  have  denied 
the  order  ?  It  had  not  been  proved  against  him.  Why  should 
he  have  denied  the  feceipt  of  the  scythes  before  there  was  any 
evidence  in  the  case  that  he  had  received  them  ?  The  delivery 
of  the  scythes  and  the  receipt  of  them  by  the  defendants  were 
material  and  decisive  facts  in  the  case,  and  could  not  \ye  estab- 
lished by  mere  inference.  Inference  is  a  conclusion  drawn  from 
facts  which  are  established  by  proof.    Bouv.  Law  Diet.  tit.  Inference. 

Conclusions  may  as  well  be  drawn  by  the  court  as  by  the  aadi- 
tor  ;  and  when  the  facts  from  which  they  are  drawn  are  stated, 
the  court  can  revise  the  inferences  of  the  auditor.  Briggs  v.  Es- 
tate of  Briggis^  46  Vt.  671. 

There  is  no  finding  that  the  defendants  ever  ordered  the 
scythes ;  no  evidence  to  connect  the  defendants  with  the  transac- 
tion. If  they  are  made  liable  in  the  case,  it  cannot  be  upon  the 
proof,  but  only  upon  the  auditor's  report,  which  goes  further  than 
the  plaintiff  was  willing  to  go  in  his  testimony.  If  there  is  any  lia- 
bility, it  is  created  by  the  report  and  not  established  by  the  proof. 

If  any  cause  of  action  is  established  by  the  report,  it  is  shown 
by  the  exceptions  to  have  accrued  more  than  six  years  before  suit 
was  commenced.     The  defendants  were  thus  entitled  to  judgment, 
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unless  such  a  state  of  facts  was  shown  as,  under  the  provisions  of 
s.  15,  c.  63,  of  the  Gen.  Sts.,  would  prevent  the  operation  of  the 
Statute  of  Limitations,  And  that  was  for  the  plaintiff  to  show ; 
not  for  the  defendants  to  negate.  Davis^  admr.  v.  Marshall^  37 
Vt.  69 ;  Rubs,  admr,  v.  Fay,  29  Vt.  381  ;  Hall  v.  Nasmith,  28 
Vt.  791. 

The  auditor  found  and  inferred  that  the  defendants  resided  at 
Ghateaugaj,  upon  the  evidence  of  the  plaintiff,  and  from  the 
facts  that  the  scythes  were  shipped  to  Chateaugay  and  the  account 
sent  there  for  collection,  and  s^ome  of  the  soythes  were  returned. 

But  such  findings  and  inferences  are  not  enough  to  save  the 
plaintiff's  case.  They  only  show  a  residence  at  Chateaugay  when 
the  scythes  were  delivered  to  the  carrier.  The  residence  should 
be  shown  to  have  been  there  when  the  cause  of  action  accrued, 
and  it  did  not  accrue  (if  the  order  is  to  be  treated  as  evidence), 
until  the  first  of  September,  some  three  months  after  such  delivery. 
No  length  of  residence  without  the  state  is  shown.  Hence,  the 
time  to  be  deducted  under  the  i^tatute  cannot  be  determined. 

There  was  no  evidence  or  finding  that  defendants  did  not  have 
"known  property  within  this  state,  attachable  by  ordinary  process 
of  law,  since  the  cause  of  action  accrued."  This  was  also  a  fact 
for  the  plaintiff  to  show  if  he  would  avoid  the  statute  bar. 

H.  S.  Royee,  for  the  plaintiff. 

The  plaintiff  proved  that  the  defendants  resided  and  were  out 
of  the  state  when  the  cause  of  action  accrued,  and  that  their  resi- 
dence was  at  Chateaugay,  in  the  state  of  New  York.  The  legal 
presumption  is,  in  the  absence  of  any  proof  to  the  contrary,  that 
they  continued  to  reside  there.  1  Greenl.  Ev.  41,  44;  Chray  v. 
French,  23  Conn.  513  ;  Nixon  v.  Palmer,  10  Barb.  175.  When 
the  defendant  is  out  of  the  state  when  the  cause  of  action  accrues, 
the  Statute  of  Limitations  will  not  run  on  the  demand  unless  he 
returns  into  the  state  and  that  fact  is  known  to  the  creditor.  Hill 
V.  Bellows,  15  Vt.  727.  And  the  fact  that  his  return  into  the  state 
was  known  to  the  plaintiff,  must  be  shown  by  the  defendant.  Ma- 
zozon  V.  Foot,  1  Aik.  282.  And  so,'  if  the  defendants  would  avail 
themselves  of  the  Statute  of  Limitations  as  a  defence,  upon  the 
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ground  that  they  had  known  property  in  the  state,  which,  by  tbe 
ordinary  process  of  law  could  have  been  attached,  it  is  incumbent 
upon  them  to  prove  that  fact.     Hill  v.  BellowBy  15  Vt.  727. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  Facts  found  by  an  auditor  from  testimony  tending  to 
establish  such  facts,  are  as  conclusive  upon  the  parties  as  the  ver- 
dict of  a  jury.  This  court  never  revises  such  finding  of  facts  on 
exceptions.  The  farthest  it  has  gone  is,  to  correct  an  erroneous  le- 
gal inference  drawn  by  an  auditor  from  facts  found  by  him,  which 
inference  the  court,  from  the  report,  can  plainly  see  that  the  audi- 
tor has  been  led  to  make  either  from  having  entertained  an  erro-' 
neous  view  of  the  law  applicable  "to  the  facts,  or  from  having  mis- 
applied the  law  to  the  facts ;  and  it  will  correct  such  an  infei*ence 
only  in  cases  where  the  auditor  has  stated  all  the  facts  found  by 
him  from  which  such  legal  inference  is  to  be  made. 

I.  The  first  question  raised  by  the  exceptions  is,  whether  the 
evidence  before  the  auditor  tended  to  establish  the  facts  found  by 
him.  The  auditor  has  found  that  the  plaintiff  received  an  order 
for  fourteen  dozen  scythes,  purporting  to  be  signed  by  the  defend- 
ants, directing  him  to  send  the  scythes  to  Ohateaugay,  New  York; 
that  the  plaintiff  shipped  the  scythes  to  the  defendants  at  Oha- 
teaugay ;  that  the  defendants  received  the  scythes,  and  kept  them, 
except  a  portion  which  were  returned,  and  that  the  defendants  at 
the  time  of  the  receipt  and  return  resided  at  Chateaugay,  New 
York.  The  evidence  of  the  plaintiff  was  quite  brief,  but  we 
think  it  fairly  tended  to  establish  all  the  facts  found  and  in- 
ferred by  the  auditor.  The  plaintiff  testified  to  having  received 
the  order  in  October,  1866  ;  that  he  did  not  know  in  whose  band- 
writing  the  signature  to  the  order  was ;  that  within  the  time 
named  in  the  order,  he  ^^  shipped  the  scythes  called  for  by  tbe 
order,"  and  subsequently  received  back  a  part  of  the  scythes, 
which  he  endorsed  on  the  order.  The  order  provided  for  the  re- 
turn of  such  scythes  as  did  not  answer  the  warranty.  We  think 
the  fair,  legitimate  meaning  of  the  plaintiff's  testimony  is,  that  he 
sent  the  scythes  to  the  address  of  the  defendants  at  Chateaugay, 
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New  York,  and  that  from  the  fact  that  a  portion  of  them  were 
returned  in  accordance  with  the  provisions  of  the  order,  a  legal 
presumption  arose  that  the  defendants  received  and  used  the 
scythes  shipped  and  not  returned.  Nor  do  we  think  that  the  au- 
ditor erred  in  giving  added  weight  to  this  testimony  from  the  fact 
that  one  of  the  defendants  was  present  and  heard  the  plaintiff's 
testimony  and  made  no  denial  of  it.  It  is  reasonable  to  presume 
that  the  defendant  who  was  present  at  the  hearing  knew  whether 
they  received  and  used  the  scythes  charged  to  them.  The  pres- 
ence of  a  party  in  court,  with  evidence  which  he  can  but  does  not 
use  to  controvert  the  evidence  given  by  the  other  party,  is  a  cir- 
cumstance which  the  trier  has  a  right  to  consider  in  determining 
whether  the  fact  is  as  the  other  party's  testimony  tends  to  show. 
We  also  think  that  the  fact  that  scythes  were  sent  to  the  address 
of  the  defendants  at  Ghateaugay,  New  York,  and  that  a  portion 
of  the  same  were  returned,  had*  a  legal  tendency  to  show  that  the 
defendants  resided  at  the  time  of  their  receipt  and  return,  at 
Ghateaugay,  New  York.  So,  also,  the  fact  that  the  defendant 
present  testified  in  his  own  behalf  to  the  law  of  Now  York  in  re- 
gard to  the  time  in  which  by  the  laws  of  that  state  actions  of  this 
kind  must  be  brought,  to  avoid  the  Statute  of  Limitations,  would, 
to  an  ingenuous  mind,  tend  to  show  that  the  defendants  resided  in 
New  York  when  the  cause  of  action  accrued.  It  can  hardly  be 
conceived  what  bearing  they  thought  the  laws  of  New  York  in 
that  particular  could  have  upon  the  case  if  they  did  not  then  and 
now  reside  in  that  state.  Such  evidence  introduced  and  given  by 
the  defendants,  and  accompanied  by  no  statement  of  where  they 
reside  now,  was  at  least  an  indirect  admission  that  they  consid- 
ered that  such  proof  might  be  for  their  benefit,  and  hence  an  indi- 
rect admission  that  their  residence  during  the  time  the  Statute  of 
Limitations  would  run  on  the  plaintiff's  claim  was  in  New  York. 
Hence  we  conclude  there  was  evidence  before  the  auditor  which 
legally  tended  to  establish  all  the  facts  found  by  him.  Of  its  suf- 
ficiency, the  auditor  was  the  sole  judge,  and  having  passed  his 
judgment,  we  cannot  revise  it.  As  the  auditor  has  l>een  some- 
what sharply  criticised  for  finding  the  facts  he  has  from  the  evi- 
dence before  him,  we  may  be  pardoned  for  saying,  that  it  is  diflS- 
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cult  for  US  to  understand  how  he  could  have  arrived  at  any  other 
conclusions  of  fact  from  the  evidence  and  circumstances,  than 
those  he  did  arrive  at. 

II.  The  defendants  further  insist  that  to  avoid  the  bar  of  the 
Statute  of  Limitations,  it  was  incumbent  upon  the  plaintiff  to 
establish,  not  only  that  the  defendants  resided  in  New  York  when 
the  cause  of  action  accrued,  but,  also,  that  they  continued  to 
reside  there  a  suflScient  length  of  time  to  remove  the  statute  bar 
implied  from  more  than  six  years  having  elapsed  since  the  cause 
of  action  accrued,  and,  also,  that  the  defendants  during  that 
period  had  no  known  property  in  this  state  When  the  residence 
of  the  defendants  in  New  York  is  once  established,  it  is  presumed 
to  continue  there  till  the  contrary  is  shown ;  and  the  burden  is 
cast  upon  the  defendants  to  show  a  change  of  residence.  Nixon 
V.  Palmer^  10  Barb.  175.  So,  also,  the  defendants  having  been 
shown  by  the  plaintiff  to  be  non-residents  of  the  state,  so  that  the 
Statute  of  Limitations  would  not  run  against  his  claim,  the  btt^ 
den  was  cast  upon  the  defendants  to  show  they  had  known  prop- 
erty within  the  state  of  such  a  character  as  would  defeat  the  force 
of  the  fact  of  their  non-residence  on  the  operation  of  the  Statute 
of  Limitations.  Mazozon  v.  Foot^  1  Aik.  282  ;  Sill  v.  BeUowt^ 
15  Yt.  727.  These  are  the  only  points  on  which  the  defendants 
rely  to  reverse  the  judgment  of  the  County  Court.  We  find  no 
error  in  the  action  of  the  County  Court  on  these  points,  and 
judgment  is  affirmed. 
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SLOAN  V,  HERRICK. 
Joint  Tort-feasors,     Release, 

In  trover  before  a  justice  against  defendant  and  H.  for  th»  joint  conversion  of  a  pistol, 
judgment  was  rendered  against  H.  and  for  defendant,  and  appeals  taken  by  H.  and 
plaintiff,  whereupon  plaintiff,  by  agreement  with  H.,  di^continned  as  to  him,  with- 
out costs.  Heldj  that  the  discontinuance  was  no  legal  satisfaction  of  the  tort,  and 
no  bar  to  a  recovery  of  full  damages  against  defendant. 

Troyer  for  a  pistol,  with  a  count  in  trespass,  appealed  from  the 
judgment  of  a  justice  of  the  peace.  Pleas,  the  general  issue, 
with  notice  of  special  matter,  and  a  special  plea  in  bar  that  the 
alleged  trespass  was  committed  by  the  defendant  jointly  with  one 
Henry  Hinckley,  and  that  plaintiff  released  and  discharged  Hinck- 
ley. Replication,  that  upon  trial  before  the  justice,  defendant 
and  Hinckley  severally  pleaded  the  general  issue,  and  upon  trial 
then  had,  defendant  was  found  not  guilty,  and  judgment  was  ren- 
dered against  plaintiff  as  to  him,  from  which  plaintiff  appealed ; 
that  Hinckley  was  found  guilty,  and  judgment  rendered  against 
him  for  damages  and  costs,  from  which  he  appealed  ;  that  within 
two  hours  of  the  rendition  of  judgment,  the  case  was  by  agree- 
ment with  Hinckley  discontinued  as  to  him  without  costs,  and 
that  that  was  the  release  and  discharge  mentioned  in  the  plea, 
and  that  the  plaintiff  never  received  from  said  Hinckley,  nor  any 
one,  any  payment  or  satisfaction  for  said  trespass.  Rejoinder,  that 
defendant  and  said  Hinckley  did  not  severally  plead  the  general 
issue  as  alleged  in  the  replication.  On  trial  by  the  court,  Sep- 
tember Term,  1876,  Royce,  J.,  presiding,  it  appeared  from  the 
justice's  record  that  the  defendant  and  Hinckley  did  severally 
plead  the  general  issue,  and  that  the  suit  was  discontinued  as  to 
Hinckley  as  alleged  in  the  replication  ;  and  it  otherwise  appeared 
that  the  pistol  was  taken  and  converted  by  defendant  and  Hinck- 
ley jointly,  and  that  nothing  was  ever  paid  by  Hinckley  on  ac- 
count of  said  discontinuance,  nor  any  one  in  satisfaction  of  the 
judgment.    Judgment  for  plaintiff;  exceptions  by  defendant. 
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C.  ff.  Austin,  for  defendant,  cited  Catlin  v.  TaylaVy  18  Vt. 
104 ;  Armstrong  et  ux.  v.  Colby ,  47  Vt.  359. 

C.  P.  Hogan,  for  plaintiff,  cited  2  Saund.  PI.  4  Ev.  1164; 
Sanderson  v.  Caldwell,  2  Aik.  195  ;  Chamberlin  v.  Murphy,  41 
Vt.  110 ;  Dufree  v.  Hutchinson,  3  Taunt.  117 ;  Livingston  v. 
Bishop,  1  Johns.  290  ;  Thomas  v.  Rumsey,  6  Johns.  26  ;  ^a<^ 
man  v.  G4-a»f,  34  Vt.  387. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  .  In  actions  of  tort,  nothing  less  than  what  in  law  is 
regarded  a  legal  satisfaction  of  the  tort  bj  one  joint  tort-feasor, 
will  operate  to  discharge  the  other  joint  tortfeasor.  Neither  the 
recovery  of  a  judgment  against  one  joint  tort-feasor  that  remains 
unsatisfied  in  whole  or  in  part,  nor  the  release  of  one  on  the  receipt 
of  part  satisfaction  for  the  tort,  when  it  is  expriessed  in  the  release 
that  the  sum  paid  is  received  only  in  part  satisfaction,  operates 
to  bar  the  injured  party  from  pursuing  the  other  joint  tort-feasors 
for  so  much  of  the  tort  as  remains  unsatisfied.  Sanderson  v. 
Caldwell,  2  Aik.  195  ;  Spencer  v.  Williams,  2  Vt.  209  ;  Easlman 
V.  Grant,  34  Vt.  387  ;   Chamberlin  v.  Murphy,  41  Vt.  110. 

It  is  quite  probable  that  the  discontinuance  of  this  suit  against 
Hinckley  by  the  plaintiff,  on  Hinckley's  agreement  to  waive  his 
claim  for  costs,  under  the  circumstances,  operated,  on  the  doc- 
trine announced  in  Catlin  v.  Taylor,  18  Vt.  104,  and  in 
Armstrong  et  ux,  v.  Colby,  41  Vt.  359,  to  preclude  the  plain- 
tiff  from  further  pursuing  Hinckley  on  this  cause  of  action. 
It  is  found  that  the  plaintiff  received  no  satisfaction  for  the  tort 
from  Hinckley.  The  discontinuance  of  the  suit  as  to  Hinckley, 
taken  in  connection  with  the  circumstances  attending  it,  does  not 
import  a  legal  satisfaction  of  this  tort.  Hence,  on  the  principle 
first  announced,  and  the  authority  of  the  cases  cited  in  its  support, 
Herrick,  who  is  found  to  have  been  a  joint  trespasser  with  Hinck- 
ley, cannot  make  available  the  plaintiff's  relinquishmentof  Hinckley 
without  satisfaction,  to  bar  the  plaintiff's  right  to  prosecute  the 
suit  against  him.  Before  such  relinquishment,  Herrick  was  liable 
to  the  plaintiff  for  all  the  damages  sustained  by  him  from  the  tort. 
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The  tort  has  not  been  satisfied,  neither  has  Ilerrick's  liability 
therefor  been  enlarged  by  the  plalntiflF's  relinquishment  of  his 
right  to  pursue  Hinckley,  and  there  is  no  legal  reason  why  Iler- 
rick  should  be  allowed  to  use  that  relinquishment  to  defeat  the 
plaintiff  from  recovering  from  him  satisfaction  for  the  damages 
that  his  tort  occasioned  to  the  plaintiff. 
Judgment  affirmed. 


SOULE  V.  BARLOW. 
Advene  Possession.     Evidence.     Practice.     Infancy. 

In  treepnss  qaa.  clau.f  plaintiff  introduced  In  evidence  a  deed  of  a  farm  from  the 
administratrix  of  Anson  B.  to  him,  claiming  that  it  included  the  locuSf  but  the  court 
ruled  that  it  did  not  Plaintiff  then  introduced  a  deed  of  the  locus  from  B.  to  An- 
drew B.,  with  evidence  tending  to  show  that  it  was  in  fact  made  to  Anson  B.  The 
court  ruled  that  as  the  first-named  deed  did  not  include  tlie  locus,  the  other  did  not 
■how  title  thereto  in  the  plaintiff,  even  if  it  was  made  to  Anson  B. ;  and  in  that  ruling 
plaintiff  acquiesced.  Held,  thst  thereafter  plaintiff's  daim  rested  on  other  grounds 
than  a  title  derived  from  B.,  and  that  as  to  those  grounds  he  was  neither  bound  to 
admit  nor  estopped  to  deny  B's  title. 

The  locus  was  inclosed  by  a  fence  with  plaintiff's  farm  in  such  a  manner  that  the 
fence  might  indicate  that  it  was  erected  merely  for  convenience  in  fencing  the  farm, 
and  not  for  the  purpose  of  inclosing  the  locus ;  and  plaintiff  performed  acts  of  pos- 
session thereon  every  year  for  more  than  fifteen  years.  The  court  charged  that  if 
the  fence  was  bo  built  as  a  matter  of  convenience,  then  it  was  not  built  in  the  asser- 
tion of  a  daim  of  right  to  the  locus ;  that,  in  order  to  have  much  weight  as  evidence 
of  such  claim,  it  should  appear  to  liave  been  so  constructed  that  the  parties  who 
had  an  interest  in  the  land,  would,  in  the  use  of  ordinary  diligence,  have  been 
Ukely  to  observe  it;  that  if  so  built  under  a  claim  of  right,  it  was  strong  evidence 
of  possession ;  and  that  adverse  possession,  to  get  title,  must  be  peaceable,  notorious 
and  exclusive.  Held,  that  the  charge  required  the  jury  to  find,  if  they  found  for 
plaintiff,  that  plaintiff  claimed  the  locus  as  his  own,  and  indicated  by  his  fence  to 
any  ordinary  observer  interested  to  inquire,  tliat  he  so  claimed  it,  and  that  what  he 
was  ^oing  upon  it  from  year  to  year  was  being  done  under  his  claim ;  and  that  it 
was,  therefore,  in  that  respect,  without  error. 
Defendant  claimed  the  locus  as  devisee  under  the  will  of  B.,  but  produced  no  evidence 
of  any  act  done  by  B.  indicating  any  claim,  nor  any  evidence  to  show  that  he  him- 
self took  or  claimed  any  possession  until  eighteen  years  after  plaintiff's  possession 
commenced.  Held,  that  a  neglect  to  charge  the  jury  to  find  who  first  got  possession 
-was  no  error. 

42 
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An  entry  upon  land  in  posBeseion  of  another,  in  order  to  work  a  legal  interruptioD  of 
such  possesflion,  must  b^  made  under  such  circumstances  as  to  enable  the  party  is 
possession,  by  the  use  of  reasonable  diligence,  to  ascertain  the  fact  of  entry,  and  the 
right  and  claim  of  the  party  making  it. 

If  one  have  oonstnictiye  poffsession,  nothing  phort  of  actual  possesion  by  another  will 
divest  him  of  it 

The  Statute  of  Limitations  runs  against  an  infant  having  only  color  of  title  to  the  land. 

Trespass  qua.  clau.  Plea,  general  issue,  and  trial  by  jury, 
September  Term,  1876,  Royce,  J.,  presiding,  and  verdict  and 
judgment  for  plaintiff. 

The  acts  constituting  the  alleged  trespass  were  committed  on 
swamp  lot  39  in  Fairfield.  Swamp  lots  38,  39.  and  40  contained 
four  acres  each,  were  twelve  rods  wide,  and  a  part  of  sixty-eight 
swamp  lots  that  were  divided  among  the  original  proprietors  of  the 
town.  Lot  39  lay  between  lots  38  on  the  south  and  40  on  the  north, 
and  was,  with  them,  bounded  on  the  east  by  the  plaintiff's  land,  and 
on  the  west  by  a  creek  All  of  said  lots  were  low  and  wet,  and 
covered  by  a  growth  of  cedar  and  other  swamp  timber  extending 
onto  the  adjoining  lands.  The  plaintiff  introduced  in  evidence 
deeds  from  one  LobdcU  to  himself  of  lot  38  and  of  a  tract  of' 
land  lying  east  thereof,  dated  in  1837,  and  a  deed  from  Lois 
Bradley,  administratrix  of  the  estate  of  Anson  Bradley,  to  him- 
self, dated  in  1821,  of  certain  land  lying  east  and  north  of  lots 
€9  and  40,  described  as  "  the  third  division  lots  of  the  rights  of 
Benjamin  Elliott  and  Benjamin  Elliott,  Jr.,  in  said  town  of  Fair- 
field, containing  one  hundred  acres  in  the  whole,"  and  claimed 
that  lot  89  was  embraced  in  said  last-named  deed;  but  the 
court  held  that  it  was  not,  and  that  the  deed  gave  plaintiff  no 
color  of  title  thereto.  The  plaintiff's  evidence  tended  to  show 
that  he  took  possession  under  his  deed  from  Lois  Bradley  in  the 
spiing  of  1822,  and  that  then,  as  well  as  when  he  took  his  deed 
in  1821,  lot  39  was  inclosed  with  the  land  conveyed  by  said  deed, 
not  specifically  and  separately,  but  by  a  fence  on  the  east,  north, 
and  south  sides  of  his  farm — the  fences  on  the  north  and  south  sides 
extending  to  the  creek ;  that  the  fence  on  the  north  side  followed 
the  plaintiff^s  line  for  some  distance,  and  then  turned  southerly  to 
the  creek ;  that  about  1850,  a  fence  was  built  on  the  plaintiff's 
north  line  through  to  the  creek  ;  that  the  fence  which  in  1822  was 
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between  lots  38  and  39,  was  removed  after  he  made  the  purchase 
from  Lobdell,  and  that  thercafter,  he  and  the  owners  of  the  land 
adjoining  on  the  south,  maintained  a  fence  between  lots  37  and 
38  to  within  a  few  rods  of  the  creek,  where  the  ground  was  so 
soft  as  to  be  impassable  by  cattle  ;  that,  he  had  always  maintained 
those  fences,  claiiuing  the  land  inclosed  by  them,  and  maintained 
them  for  the  purpose  of  i^ecping  his  own  cattle  within  the 
inclosure  and  the  cattle  of  others  out ;  that  the  creek  was  im- 
passable by  cattle  ;  and  that  he  cut  firewood,  rails,  and  timber  on 
said  lot  in  the  spring  when  he  took  possession  under  his  deed 
from  Lois  Bradley ;  and  that  he  had  cut  wood  and  timber  of 
different  kinds  thereon  for  his  own  use,  or  for  sale,  or  for  both, 
every  year  since  that  time  ;  and  that  his  cattle  had  sometimes 
gone  across  the  lot  to  the  creek  for  water.  The  plaintiff  put  in 
evidence  the  record  of  a  deed  of  lot  39,  dated  in  1820,  from  Col. 
Bradley  Barlow,  purporting  to  be  to  Andrew  Bradley ;  and  intro- 
duced evidence  tending  to  show  that  when  he  took  his  deed  from 
Lois  Bradley,  he  examined  said  record,  and  that  it  was  then  to 
Anson  Bradley,  and  that  the  record  had  been  altered  to  Andrew 
Bradley;  but  the  testimony  upon  the  question  of  whether  such 
alteration  had  been  made  was  conflicting,  and  the  court  submitted 
the  question  to  the  jury,  but  ruled  that  even  if  the  deed  was  to 
Anson  Bradley,  it  did  not  show  title  to  lot  39  in  the  plaintiff. 

The  defendant,  Buel  K.  Barlow,  produced  as  a  witness  Bradley 
Barlow,  who  testified  that  he  was  a  son  of  Col.  Barlow,  and  ex- 
ecutor of  his  will ;  that  his  father  told  him  that  after  conveying 
lot  39  to  Andrew  Bradley,  he  exchanged  lots  with  him  and  let 
him  have  lots  farther  south,  for  lots  38  and  39 ;  and  that  he,  as 
executor,  cliaimed  lot  39  as  part  of  his  father's  estate.  •  The 
defendant  then  produced  Lucy  Barlow,  widow  of  Hubbard  Bar- 
low and  mother  of  the  defendant,  who  testified  that  she  and  her 
husband  moved  to  Fairfield  in  1818,  to  within  two  or  three  miles 
of  the  lots  in  question ;  that  Col.  Barlow,  her  husband's  father, 
then  owned  quite  a  number  of  swamp  lots ;  that  her  husband 
went  to  those  lots  by  permission  of  his  father,  as  he  said,  and  got 
.timber  to  fence  his  farm,  and  cedar  for  an  out-door  cellar ;  and 
that  she  never  heard  the  numbers  of  the  lots.     The  defendant 
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also  reproduced  the  testimony  of  Darius  S.  Barlow,  who  had  died 
since  a  former  trial,  which  was  to  the  effect  that  he  was  a  son  of 
Col.  Barlow;^ that  before  1840,  he  heard  the  plaintiff  ask  his 
father  for  liberty  to  cut  timber  or  tap  trees  on  the  swamp  lot; 
and  that  about  the  same  time  he  had  a  talk  with  the  plaintiff  on 
some  of  the  lots,  when  the  plaintiff  pointed  out  a  group  of  trees 
standing  on  a  little  elevation,  saying  that  those  were  on  witness's 
father's  laud.  This  testimony  was  all  admitted  against  the  de- 
fendant's objection.  The  defendant  also  put  in  evidence  a  copy 
of  the  will  of  Col.  Barlow,  and  of  the  record  of  the  settlement 
and  distribution  of  his  estate,  by  which  it  appeared  that  the 
defendant  was  a  legatee  under  the  will,  and  that  lot  89  was  duly 
assigned  to  him  in  May,  1839,  and  a  copy  of  the  assignment  was 
duly  recorded  in  the  town  clerk's  office.  The  defendant  testified 
that  he  was  born  in  1838  ;  and  that  he  had  always  claimed  to  own 
the  lot  in  question  after  it  was  so  assigned  to  him  in  the  settle- 
ment of  his  father's  estate.  And  his  evidence  tended  to  show  that 
the  fence,  which  at  the  time  of  trial  ran  to  the  creek  on  the  north 
part  of  lot  39,  was  llf  rods  from  the  north  line  of  lot  89;  that 
there  was  no  indication  of  any  fence  ever  having  been  built  north 
of  that  fence,  except  the  fence  on  the  north  line  of  the  farm,  nor 
any  indication  of  any  fence  south,  north  of  the  one  on  the  sooth 
line  of  lot  38 ;  that  in  1845  he  caused  wood  and  timber  to  be  cut 
on  said  lots,  and  that  he  cut  timber  for  rafters  on  lot  89  in  1850; 
that  he  thought  he  cut  timber  there  as  often  as  once  in  two  years 
after  that  time  to  the  commencement  of  this  suit ;  that  Anson 
Bradley  died  in  1820,  and  Andrew  Bradley  in  1832,  and  that 
from  the  record  of  the  settlement  of  their  estates,  it  appeared 
that  lot  89  was  not  inventoried  or  treated  as  a  part  of  the  estate 
of  either  of  them. 

The  defendant  requested  the  court  to  charge  that  the  fences,  to 
indicate  a  .claim  to  the  land,  must  have  been  such  and  so  located 
with  reference  to  lot  89,  taking  into  account  the  situation  of  the 
lot  and  the  plaintiff's  land,  as  to  indicate  to  the  ordinary  observer 
who  knew  the  situation  of  the  land  and  its  character,  that  the 
fences  were  built  for  the  purpose  of  inclosing  the  lot  and  claim* 
ing  title  thereto ;  that  after  defendant  gained  color  of  title  in 
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1836  upon  the  death  of  Col.  Barlow,  and  until  he  became  of  age, 
the  plaintiff  could  not  commence  to  gain  title  by  possession  ;  that 
after  defendant  became  of  age,  plaintiff's  acts  were  not  an  inter- 
ruption of  his  possession ;  that  lot  39  was  conveyed  by  the  deed 
from  Col.  Barlow  to  Andrew  Bradley  in  1820,  and  if  there  was  an 
exchange  of  swamp  lots  between  Barlow  and  Bradley,  then  any  act 
of  Hubbard  Barlow  on  lot  39  was  under  a  right  superior  to  any  act 
of  possession  by  plaintiff  without  right,  and  gave  defendant  color  of 
title.  But  the  court  charged  that  plaintiff,  to  have  acquired  title  by 
adverse  possession,  must  have  had  peaceable,  notorious,  exclusive, 
and  adverse  possession  of  the  land  for  a  period  of  fifteen  years, 
under  a  claim  of  title  thereto  ;  and  as  to  the  kind  of  possession, 
that  "  if  it  was  a  swamp  lot  and  good  for  nothing  except  for  the 
purposes  of  a  man  going  onto  it  and  cutting  timber  when  he  had 
occasion,  for  his  own  use  or  for  sale,"  he  would  thereby  gain  title 
by  adverse  possession.  As  to  the  fences,  the  court  charged  as 
follows : 

The  fencing  of  a  piece  of  land  is  evidence  in  and  of  itself,  of 
an  act  of  possession  and  of  a  claim  of  right.  The  fence  need  not 
surround  a  particular  piece  of  land  specifically.  If  the  land  is  in- 
closed with  other  lands  of  the  party,  with  the  design  and  intent 
to  inclose  it  because  the  party  claims  title  to  it,  it  is  sufficient ; 
but  to  have  very  much  weight  as  evidence,  it  should  appear  that 
the  fence  was  so  constructed  that  parties,  at  least  those  having  an 
iiitcrcbt  in  the  land,  would,  in  the  use  of  ordinary  diligence,  be 
likely  to  observe  and  notice  it.  If  these  fences  were  built  to  the 
creek  as  a  matter  of  convenience,  or  because  less  expensive,  then 
the  fence  was  not  built  in  the  assertion  of  a  right  or  claim  to  the 
land  ;  but  if  built  to  inclose  the  land  under  a  claim  of  right,  it  is 
strong  evidence  of  an  act  of  possession  of  the  land  ;  and  you  are 
to  weigh  this  with  other  evidence  of  occupation  and  possession  of 
this  property,  and  whether  plaintiff  in  his  entry  upon  the  land  in 
1822,  had  such  adverse  possession  for  the  period  of  fii'teen  years 
as  to  give  him  perfect  title  to  this  lot.  And  you  are  to  consider 
in  this  connection  what  he  did  upon  this  lot  in  getting  limber  from 
1822  down  to  .a  very  late  period  of  time,  as  his  necessities  re- 
quired it,  and  selling  it  to  others.  You  are  to  weigh  ail  this  tes- 
timony, and  if  you  find  that  plaintiff  acquired  a  title  to  the  lot  by 
'  adverse  possession,  then  his  title  is  perfect,  unless  it  has  been  de- 
feated by  somebody  subsequent  to  its  acquisition.    It  is  claimed 
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that  in  this  possession  the  plaintiflF  did  not  derive  any  title  by  ad- 
verse possession,  because  his  possession  was  interrupted  by  the 
acts  of  Hubbard  Barlow  between  the  years  1821  and  1834.  But 
what  right  had  Hubbard  Barlow  ?  Mrs.  Barlow  testified  that  he 
got  license  from  Col.  Barlow  in  1820  and  1821  to  go  onto  several 
lots  to  get  timber  for  the  purpose  of  fencing  his  farm,  and  that  he 
got  it.  If  you  should  find  such  license  given,  there  is  no  evidence 
that  Col.  Barlow  had  even  color  of  title  to  lot  39.  For  all  that 
appears  he  was  a  total  stranger.  To  work  an  interruption  under 
that  license,  it  is  incumbent  upon  the  defendant  to  show  that  Hub- 
bard Barlow  entered  upon  the  premises  under  some  color  of  title, 
or  under  some  person  who  had  color  of  title,  and  that  the  entry 
was  so  made  upon  this  lot.  The  party  in  possession  has  the  right 
to  treat  all  as  trespassers  who  enter  upon  the  land,  unless  they 
enter  under  the  authority  of  the  owner  ;  and  to  work  an  interrup- 
tion, it  must  be  made  under  such  circumstances  as  to  enable  the 
party  in  possession,  by  the  use  of  reasonable  diligence,  to  ascer- 
tain the  right  and  claim  of  the  party  making  the  entry.  Even 
though  Hubbard  Barlow,  under  color  of  title,  entered  upon  lot 
39,  if  he  or  those  claiming  under  him,  claimed  that  the  entry 
worked  an  interruption  to  plaintifi''s  possession  (if  you  should 
find  he  was  in  possession  of  lot  39),  then  defendant  must  show 
that  the  entry  was  made  under  such  circumstances  that  the  party 
in  possession,  with  ordinary  and  reasonable  diligence,  could  have 
ascertained  the  fact,  and  ascertain  the  claim  of  title  under  which 
the  party  claimed.  It  is  not  every  entry  on  laud  that  will  work 
an  interruption  of  the  possession  of  another.  If  you  should  find 
that  there  was  no  interruption  of  plaintiflF's  possession,  and  that 
he  acquired  a  perfect  title  by  fifteen  years'  adverse  possession 
prior  to  1840,  then  you  v/ill  inquire  what  his  rights  were  when 
the  defendant  entered  upon  the  land, — defendant  having  color  of 
title  under  the  set-off  of  1840.  Much  has  been  said  about  this 
doctrine  of  prior  possession.  If  plainlifif  was  in  actual  possession 
and  occupancy  of  lot  39  in  1845,  at  the  time  defendant  made  his 
first  entry  upon  it,  even  although  his  title  had  not  ripened  into  a 
perfect  title,  yet  he  could  stand  upon  his  prior  possession,  and 
could  sustain  trespass  against  defendant  or  anybody  else  that  en- 
tered upon  his  possession  simply  under  color  of  title.  It  is  claimed 
that  defendant  has  acquired  title  to  this  land  by  adverse  posses- 
sion since  his  first  entry  in  1845,  and  before  the  trespass  com- 
plained of  in  this  suit.  If  he  was  in  actual  adverse  possession, 
peaceable,  notorious,  and  exclusive,  of  any  portion  of  the  lot  for 
fifteen  years,  his  possession  would  extend  constructively  over  the 
whole.     That  is  all  the  advantage  he  gets  by  his  colorablo  title  ; 
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and  you  are  to  apply  the  same  rule  in  testing  the  question  whether 
he  has  got  title  against  plaintiff  by  adverse  possession,  that  I  have 
already  laid  down,  except  that  he  is  entitled  to  the  benefit  of  con- 
structive possession. 

As  to  the  deed  from  Col.  Barlow  to  Andrew  Bradley,  so  far  as 
the  defendant  is  concerned,  admitting  that  the  deed  was  to  An- 
drew Bradley — that  he  and  Col.  Barlow  made  an  exchange  by 
which  Col.  Barlow  had  lots  38  and  39,  yet,  as  Col.  Barlow  never 
had  any  title  to  those  lots  that  is  shown  in  evidence,  defendant 
only  gets  color  of  title — he  does  not  get  the  real  title,  because  he 
has  not  shown  any  title  in  Barlow.  If  you  should  find  that  Col 
Barlow  deeded  that  lot  to  Andrew  Bradley,  then  he  is  entitled  to 
the  benefit  of  this  evidence  as  to  the  parol  exchange,  as  charac- 
terizing hi>  claim  to  the  land.  If  it  was  deeded  to  Andrew  Brad- 
ley, and  there  was  a  parol  exchange  so  that  the  title  reverted 
equitably  to  Col.  Barlow,  and  was  inventoried  and  appraised  as 
a  part  of  his  estate,  that  is  important  upon  the  question  of  his 
possession,  what  he  understood  it  to  be,  and  of  his  acts  done  un- 
der this  claim  of  right.  The  defendant  has  nothing  but  color  of 
title  ;  the  real  owrfer  is  not  in  court,  whoever  he  may  be. 

As  to  defendant's  minority,  the  court  charge,  that  when  the 
statute  has  commenced  running,  the  party  is  acquiring  his  title  by 
adverse  possession,  and  that  the  owner  of  the  land,  though  a  mi- 
nor, may  be  devested  of  the  title,  as  his  minority  does  not  pre- 
vent the  statute's  running. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  defendant  excepted. 

Farrington  ^  Mclntyre  (Noble,  Davis  ^  Smith  with  them),  for 
the  defendants. 

The  court  erred  in  holding  that  although  the  deed  was  from 
Col.  Barlow  to  Andcew  Bradley  instead  of  Anson,  and  there  was 
afterwards  a  parol  exchange,  and  reversion  of  the  equitable  title 
to  Col.  Barlow,  yet  the  real  title  not  having  been  shown  in  Col. 
Barlow,  it  was  only  important  as  phowing  ihe  defendant's  claim. 

The  plaintiff  attempted  to  show  title  in  himself  by  Col.  Barlow's 
deed,  as  he  claimed,  to  Anson  Bradley  and  from  Lois  Bradley, 
administratrix,  to  himself,  and  he  is  estopped  from  denying  that 
Col.  Barlow  at  the  date  of  that  deed  had  the  legal  title.  Adams, 
admr.  v.  Fullam,  47  Vt.  558. 

If  the  equitable  title  existed  in  Col.  Barlow  after  the  exchange 
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as  stated,  then  it  gave  Col.  Barlow  and  those  claiming  under  him 
a  superior  right ;  and  although  plaintiff  had  prior  possession,  he 
could  not  maintain  trespass  against  Col.  Barlow  nor  Hubbard  nor 
Ruel  Barlow,  who  went  upon  the  land  under  and  by  virtue  of 
that  right.  Pope  v.  Henry,  24  Vt.  660 ;  Ripley  v.  Tale,  19  Vt 
156. 

The  evidence  tended  to  show  a  concurrent  and  joint  possession 
during  a  portion  of  the  time,  from  1822  or  1823  down  to  the  time 
of  the  commission  of  the  alleged  trespass.  Treating  all  parties  as 
equal  strangers  to  the  real  or  equitable  title,  it  was  for  the  jury 
to  say  who  first  commenced  to  gain  possession  and  had  the  prior 
occupancy.  This  view  of  the  case  was  not  submitted  to  the  jury, 
but  the  court  throughout  the  charge  assumed  the  priority  ef  Soule's 
possession.  Adams,  admr,  v.  Fullam,  48  Vt.  558 ;  Kidder  v.  Kenr 
nedy,  43  Vt.  717 ;  Soule  v.  Barlow,  48  Vt.  132. 

The  court  should  have  charged  in  accordance  with  the  defend- 
ant's request.  It  was  not  what  the  plaintiff  designed  or  intended, 
whether  he  built  the  fence  as  a  matter  of  convenience  or  in  the 
assertion  of  a  right,  but  what  the  fence  indicated  to  the  observer, 
that  would  affect  the  right  of  other  parties  who  claimed  an  inter- 
est in  the  land.  Hodges  v.  Eddy,  38  Vt.  327 ;  Buck  v.  Squiers, 
23  Vt.  498  ;  Spaulding  v.  Warren,  25  Vt.  316 ;  Soule  v.  Barlow, 
48  Vt.  132  ;  Morse  v.  Churchill,  41  Vt.  649  ;  Wood  v.  Willard, 
87  Vt.  377.  The  building  of  the  fence  was  not  an  act  of  posses- 
sion. 3  Washb  Real  Prop.  134 ;  Kidder  v.  Kennedy,  48  Vt.  717; 
Soule  V.  Barlow,  48  Vt.  132. 

The  court  should  have  charged  as  the  defendant  requested  as 
to  plaintiff's  commencing  to  get  possession  during  Ruel  Barlow's 
minority.  The  court  properly  allowed  the  jury  to  consider  any 
fifteen  years  from  1822  or  1823  down  to  a  very  late  period  of 
time  ;  charged  that  Soule  might  maintain  trespass  against  Ruel 
Barlow,  if,  when  Barlow  went  onto  lot  39  in  1845,  Soule  had 
prior  possession,  although  that  possession  had  not  ripened  into  a 
perfect  title  ;  but  failed  to  tell  the  jury  what  would  be  the  effect 
of  Soule's  commencing  to  get  title  after  the  death  of  Col.  Barloir 
in  1836,  down  to  1849,  when  Ruel  Barlow  became  of  age.  SouU 
Y.  Barlow,  48  Vt.  132. 
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The  acts  of  a  person  for  a  period  of  fifteca  years,  who  simply 
uses  the  land  to  go  onto  and  get  timber  when  he  has  occasion  to  use 
it,  or  to  use  it  as  he  deems  best  in  order  to  have  the  beneficial 
enjoyment  of  it,  does  not  fulfill  the  requirements  of  the  law  as  to 
getting  title  by  adverse  possession. 

H.  S,  Royce  (J,  J.  Deavitt  with  him),  for  the  plaintiflF. 

When  the  plaintiff  purchased  the  Bradley  farm  and  went  into 
possession  of  it  in  1822,  the  lot  in  question  was  inclosed  by  the 
fences  inclosing  the  farm  on  three  sides,  and  by  the  creek  on  the 
other  side.  As  explaining  his  possession,  and  for  that  purpose 
only,  the  plaintiff  was  permitted  to  show  that  lot  39  was  a  part  of 
the  farm,  that  he  purchased  it  and  paid  for  it.  And  it  has  been 
80  inclosed  ever  since.  The  plaintiff  commenced  using  the  lot  in 
1822,  by  cutting  firewood  and  timber  on  it,  and  has^  so  used  it 
every  year  since. 

He  has  almost  every  year  cut  and  made  rails  and  shingles  on 
the  lot ;  has  sold  pine  and  other  timber  from  it,  and  has  pastured 
some  portion  of  it ;  and  all  this  has  been  done  under  a  claim  of 
title. 

The  defendant  first  went  upon  the  land,  claiming  it,  as  one  of 
the  heirs  of  Col.  Barlow,  in  1845,  and  cut  and  drew  away  a 
few  sticks  of  timber,  fie  cut  a  little  timber  on  the  land  in  1850, 
and  he  thinks  that  as  often  as  once  in  two  years  after  that,  he 
went  upon  the  land  and  cut  timber.  It  appears  that  neither  Col. 
Barlow  nor  the  defendant  ever  had  any  title  to  the  lot.  The  de- 
fendant did  not  get  constructive  possession  of  the  lot,  because  he 
did  not  occupy  any  portion  of  it. 

The  court  correctly  ruled  that  if  the  jury  should  find  that  the 
plaintiff  had  inclosed  and  occupied  the  land  for  a  period  of  fifteen 
years,  and  also  find  that  the  defendant,  cut  and  drew  away  the 
timber  as  alleged  in  the  writ,  the  plaintiff  was  entitled  to  recover. 
Willislon  V.  Morae^  10  Met.  17 ;  Slater  v.  Itawson^  6  Met.  439 ; 
McQrady  v.  Miller,  14  Vt.  128 ;  Ellithorp  v.  Dewing,  1  D.  Chip. 
141  ;  Jaheway  v.  Barrett,  38  Vt.  316,  323. 

In  the  last-mentioned  case  it  was  held  to  be  perfectly  well 
settled  that  '^an  adverse  possession  of  land  continued  for  fifteen 
43 
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years  by  od@  having  do  color  of  title  will  divest  the  true  ownep 
of  his  title."  The  land  in  dispute  in  that  case  was  a  marsh 
adjoining  Lake  Cham  plain,  which  was  not  capable  of  any  use 
or  possession,  excepting  to  cut  mai*sh  grass  in  seasons  of  low 
water.  It  was  not  inclosed  on  three  sides'  by  a  fence,  and  by  a 
creek  on  the  other  side,  as  in  this  case,  but  the  plaintiff  proved 
that  Bay  Brook  was  a  sufiScicnt  natural  fence,  and  that  the 
land  in  dispute  was  not  separated  from  plaintiff's  other  land  by  * 
any  fence,  2  Waterm.  Tresp.  446 ;  KUbum  v.  Rewee^  8  Gray, 
416  ;  Kidder  v.  Kennedy,  43  Vt.  717. 

*^  The  use  of  timbered  land  for  a  long  period  for  fuel,  fences, 
&c.,  is  sufficient  to  enable  a  party  to  maintain  trespass.*' 
2  Waterm.  Tresp.  350.  A  possession  by  inclosure  need  not 
be  shown.  2  Waterm.  Tresp.  354 ;  Woods  v.  Banks,  14  N. 
H.  101 ;  Hughes  v.  Graves,  39  Vt.  359 ;  Chandler  v.  Walker, 
21  N.  H.  283,  and  cases  cited.  The  inclosing  of  the  lots  with 
other  lands  of  the  plaintiff,  and  claiming  it  to  be  his,  constitutes 
an  adverse  possession.  Robinson  v.  Douglas,  2  Aik.  364  ;  Wood 
et  al.  V.  Willardy  37  Vt.  377.  *'A  disseisin  must  be  an  actual 
dispossession  and  holding  out  of  the  disseisee."  Wendall  v. 
Blanehard  et  al,  2  N.  H.  456. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  As  this  case  now  stands,  it  shows  no  record  evi- 
dence of  title  nor  color  of  title  in  any  one  until  the  record  of  the 
assignment  to  the  defendant,  March  30,  1840,  of  the  land  in  ques- 
tion. Nor  is  there  anything  in  the  case  that  shows  who  was 
during  the  time  in  question  the  rightful  owner  of  it,  further  than 
as  the  facts  shown  tend  lo  show  a  right  acquired  by  possession. 
It  is  said  that  the  plaintiff  introduced  a  deed  from  Col.  Barlow, 
understood  to  be  Bradley  Barlow  the  elder,  to  Andrew  Bradley 
apparently,  with  evidence  tending  to  show  that  it  was  made  to 
Anson  Bradley  really,  and  claimed  that  it  covered  this  land,  and 
I  hat  therefore  he  claimed  title  from  Col.  Barlow  from  whom  the 
defendant  also  claims  title,  and  is  e&topped  from  denying  that 
Col.  Barlow  had  good  title,  on  the  principle  that  where  two  par- 
ties claim   title  from  a  common  source,  neither  will  be  heard  to 
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deny  that  a  good  title  could  come  from  that  source.  But  the 
court  held  that  if  that  deed  was  in  fact  a  deed  to  Anson  Bradley, 
it  did  not  cover  this  land,  and  that  the  plaintiff  could  have  no 
claim  to  this  land  under  it.  That  decision  was  acquiesced  in  by 
the  plaintiff,  and  thereafter  his  claim  to  the  land  stood  on  other 
grounds,  and  not  at  all  from  or  under  Col.  Barlow,  and  he  was 
not  thereafter  as  to  his  other  irrouuds  of  claim  bouud  to  admit 
nor  estopped  to  deny  title  in  Col.  Barlow.  The  trial  was  upon 
his  other  claims,  ami,  a.s  the  court  held,  there  was  nothing  to 
show  even  color  of  title  in  Col.  Barlow  against  them.  The  case 
therefore  is  to  be  determined  upon  the  facts  shown  without  refer- 
ence to  any  color  of  title  or  actual  rightful  title  till  the  defendant 
got  color  in  1840.  The  plaintiff's  evidence  tended  to  show,  and 
this  does  not  appear  to  have  been  much  if  at  all  disputed,  that 
in  1822  this  lot  was  inclosed  with  the  Bradley  farm  by  a  fence, 
and  that  in  the  spring  of  that  ;'ear  he  went  into  the  occupation  of 
the  farm,  and  during  that  spring  he  cut  firewood,  rails,  and  tim- 
ber  on  the  lot;,  and  had  done  s*)  every  year  ever  since.  If  he  had 
had  color  of  title  to  the  lot  and  claimed  title  under  his  color,  that 
would  have  extended  these  acts  of  possession  and  his  claim  to  the 
whole,  and  he  would  have  acquired  adverse  possession  to  the 
whole.  If  the  situation  of  the  lot,  and  of  the  fence  inclosing  it 
with  the  farm,  had  been  such  that  the  fence  had  indicated  une- 
quivocally that  the  plaintiff  in  his  occupation  of  the  farm  in  the 
inclosure  was  claiming  the  whole  land  inclosed  by  the  fences,  the 
fences  would  have  the  same  effect  as  the  color  of  title,  but  the 
situation  was  such  that  the  fences  might  indicate  that  they  were 
put  where  they  were  for  mere  accommodation  and  convenience  in 
fencing  the  farm,  and  not  for  the  purpose  of  inclosing  this  lot,  as 
was  held  when  the  case  was  before  iu  this  court,*  and  that  they 
would  not  show  any  claim  to  this  lot.  Whether  the  fences  did 
indicate  a  claim  to  the  lot,  was  a  question^  for  the  jury,  and  they 
have  found  that  question  for  the  plaintiff.  The  defendant  claims 
that  this  finding  was  under  erroneous  instructions,  and  whether 
it  was  or  not,  is  one  question  to  be  determined  here.  On  this 
subject  the  court  charged,  that  if  these  fences  were  built  to  the 
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creek,  whereby  they  inclosed  this  lot,  as  a  matter  of  convenience, 
or  because  less  expensive,  it  was  not  in  the  assertion  of  a  claim 
of  right  to  the  Innd  ;  that  to  have  much  weight  as  evidence  it 
should  appear  that  they  were  so  constructed  that  the  parties,  at 
least  those  having  an  interest  in  the  land,  would,  in  the  use  of 
ordinary  diligence,  be  likely  to  observe  and  notice  them  ;  that  if 
so  built  under  a  claim  of  right,  it  was  strong  evidence  of  posses- 
sion, and  that  adverse  possession,  to  get  title,  must  be  peaceable, 
notorious,  and  exclusive.  This,  taken  all  together,  would  seem 
to  require  the  jury  to  find  that  the  plaintiff  claimed  this  lot  as  his 
own,  and  indicated  by  his  fences  to  any  ordinary  observer  inter- 
ested to  inquire,  that  he  so  claimed  it,  and  that  what  he  was 
doing  upon  it  from  year  to  year  was  being  done  under  his  claim. 
When  his  fences  were  so  maintained  upon  the  land  that  they 
would  indicate  that  he  was  claiming  it  to  the  fences  in  exteot, 
they  would  have  the  same  effect  in  extending  the  effect  of  acts  of 
possession  that  color  of  title  would,  and  give  him  constructive 
possession  in  the  same  way.  Buck  v.  Squires^  23  Ft.  498 ;  Wood 
V.  Willard,  37  Vt.  377  ;  Morse  v.  Churchill^  41  Vt.  649. 

It  is  urged  that  the  court  should  have  instructed  the  jury  to 
find  who  first  got  possession  of  the  lot,  as  it  might,  upon  the  evi- 
dence, be  found  that  Col.  Barlow  or  the  defendant  did.  But 
there  was  no  evidence  that  Col.  Barlow  ever  took  any  possession, 
or  did  anything  that  would  indicate  that  he  claimed  ihis  particu- 
lar swamp  lot,  and  nothing  but  the  mere  hearsay  testimony  of 
Lucy  Barlow  to  what  Hubbard  Barlow  said,  that  he  claimed  any 
of  the  lots.  And  the  evidence  of  the  defendant  did  not  tend  to 
show  that  ho  took  or  claimed  any  possession  until  1840,  about 
eighteen  years  after  the  plaintiff's  possession  probably  commenced, 
if  it  commenced  at  all.  And  further,  the  exceptions  do  not  pro- 
fess to  set  out  the  whole  charge,  nor  show  that. the  court  was  re- 
quested to  charge  as  ihc  defendant  now  claims  should  have  been 
charged  and  refused,  so  that  for  anything  that  appears,  the  court 
did  so  charge.  There  being  no  request  on  this  subject  and  re- 
fusal shown,  there  is  no  error  shown  in  this  respect,  unless  there 
was  error  in  the  charge,  and  nono  is  discovered.  The  charge  as 
to  interruption  of  possession  once  commenced,  appears  to  hive 
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been  strictly  correct,  for  the  evidence  of  the  derendant  about  the 
acts  of  Hubbard  Barlow,  if  it  was  competent,  only  tended  to  show 
what  would  amount  to  constructive  possession  in  Col.  Barlow, 
under  whom  he  acted,  in  case  no  one  else  had  possession.  But 
if  the  plaintiff  had  constructive  possession,  nothing  short  of  actual 
possession  would  divest  him  of  it.  Crowell  v.  Beebe^  10  Vt.  33  ; 
Ralph  V.  Bayley,  11  Vt  621. 

The  only  other  point  of  importance  is  in  respect  to  the  refusal 
to  charge  as  requested  concerning  the  acquisition  of  title  by  pos- 
session commenced  during  the  minority  of  the  defendant.  The 
request  was,  to  charge  that  the  plaintiff  could  not  commence  to 
gain  title  after  the  defendant  had  color  of  title  during  his  minor- 
ity. It  is  true  that  no  right  that  a  minor  has  can  be  lost  by  the 
mere  running  of  the  Statute  of  Limitations  during  his  minority. 
Bat  the  request  does  not  involve  the  losing  a  right. at  all.  It  is 
not  based  on  the  supposition  that  the  minor  has  any  right,  but 
only  the  mere  color  of  a  right,  to  lose.  The  acquisition  of  prop- 
erty by  prescription  to  which  a  minor  has  mere  color  of  title 
without  right  or  possession,  would  be  acquiring  the  property  of 
some  one  else,  and  not  be  defeating  or  obtaining  any  right  of  his, 
and,  at  most,  as  to  him  would  be  merely  preventing  him  from 
obtaining  the  property  of  others  in  the  same  way.  It  cannot  be 
successfully  maintained  that  a  minor  is  entitled  to  any  superiority 
over  adults  in  acquiring  the  rights  of  other  adults  by  possession. 
The  request  involved  this  claim,  and  was  not  sound  in  law.  And 
there  was  no  legitimate  evidence  in  the  case  on  which  to  base  a 
request  in  this  respect  that  would  be  sound  in  law,  for  there  was 
nothing  but  mere  hearsay  objected  to,  that  tended  to  show  that 
his  testator  ever  had  even  a  parol  title  to  the  lots. 

Judgment  aESrmed. 
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VIQTOR  SEWING  MACHINE  COMPANY  v.  WEEKS. 

Book  Account.     Practice, 

Plaintiff  and  defendant  agreed  in  writing  that  plaintiff,  apon  defendant's  reqaeit, 
should  send  defendant  sevring  machines  to  sell ;  that  defendant  should  sell  them 
and  remit  therefor  within  four  months  from  date  of  shipment;  that  upon  defeDd- 
ant's  failure  so  to  sell  and  remit,  plaintiff  might  charge  him  with  all  machines  not 
settled  for,  and  that  the  amount  so  charged  should  he  immediately  due  and  collect- 
ible. Three  machines  were  accordingly  sent  to  defendant,  but  never  accounted  for; 
and  in  a  little  more  than  six  months  from  date  of  shipment,  plaintiff  charged  them 
to  defendant,  and  advised  him  thereof  by  letter.  In  book  account  for  the  sum  so 
charged,  it  was  held  that  plaintiff  had  the  right  to  treat  the  machines  as  sold  to 
defendant  at  the  time  they  were  charged,  and  might  recover  in  that  form  of  action. 

In  order  to  reverse  a  judgment  for  the  admission  of  illegal  evidence,  it  must  appesr 
that  the  excepting  party  has  been  or  might  have  been  injured  thereby. 

Book  Account.  The  auditor  reported  that  on  June  4, 1875, 
plaintiflf  and  defendant  agreed  in  writing  that  plaintiff  should  send 
defendant  such  sewing  machines,  to  a  certain  number,  as  he  might 
require,  to  sell ;  that  defendant  should  sell  all  machines  so  con- 
signed to  him  under  the  agreement,  and  remit  therefor  within  four 
months  from  date  of  shipment;  and  upon  his  failure  so  to  sell  and 
remit,  thnt  plaintiff  might,  at  its  option,  at  any  time  after  four 
months  from  date  of  shipment,  charge  defendant  with  all  machines 
not  satisfactorily  settled  for,  and  that  such  amount  or  amoants 
should  be  immediately  due  and  collectible  on  demand  ;  that  about 
June  7th,  in  pursuance  of  said  agreement,  plaintiff  sent  three 
sewing  machines  to  defendant,  which  he  duly  received;  that  on 
December  17th,  defendant  having  neither  sold  the  machines  nor 
settled  for  them,  plaintiff  charged  them  to  him,  and  advised  him 
thereof  by  letter,  and  called  on  him'  to  pay  for  them  before  bring- 
ing this  suit,  but  never  made  any  demand  therefor.  The  auditor 
further  reported,  that  defendant  claimed  that  the  time  for  per- 
formance on  his  part  had  been  extended,  and  introduced  evidence 
upon  that  point,  but  that  there  had  been  no  extension  unless  one 
might  be  implied  as  matter  of  law  from  plaintiff's  neglect  to  charge 
the  machines  to  defendant  under  the  agreement,  for  more  than  two 
months  after  the  expiration  of  the  four  months  from  date  of  ship- 
ment and  to  give  notice  thereof;  that  the  plaintiff  introduced  one 
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Johnson,  one  of  its  agents,  as  a  witness,  who  testified  that  he  trav- 
elled in  establishing  and  looking  after  local  agencies,  and  that  it  was 
the  uniforn)  practice  of  plaintiff  to  send  with  each  agreement  entered 
into  with  an  agent,  a  circular,  dated  and  signed,  stating,  among 
other  things,  that  no  contract  with  any  travelling  agent  or  other 
employe  would  be  binding  upon  plaintiff  until  approved  in  writing 
by  plaintiff*s  manager;  that  defendant  objected  to  the  admission 
of  that  evidence;  that  defendant  received  such  a  circular  with  the- 
agreement ;  and  that  defendant  claimed  that  the  action  could  not 
be  sustained,  and  that  plaintiff  should  have  brought  special 
assumpsit. 

The  couit,  at  the  September  Term,  1876,  Royck,  J.,  presiding, 
rendered  judgment,  pro  forma^  on  the  report  for  the  plaintiff  for 
the  amount  charged  for  the  machines,  to  which  defendant  excepted. 

a.  A.  Sowles.  for  the  defendnnt,  cited  Kidder  v.  Sowles  ^  Kins- 
man^  44  Vt.  304;  Siasson  v.  Davis,  1  Aik.  73 ;  Barlow  v.  Read^ 
1  Vt.  97 ;  May  v.  Broivneil,  3  Vt.  463, 469;  Hall  f  Chase  v.  Feck 
^  Co.  10  Vt.  474  ;  Hall  v.  Eaton,  12  Vt.  510;  Wilkins  v.  Ste- 
vens,  8  Vt.  214 ;  Linsley  v.  Lovely,  26  Vt.  123. 

Edson,  Rand  ^  Edson,  for  the  plaintiff,  cited  Wilkins  v.  Stevens, 
8  Vt.  214 ;  Hall  ^  Chase  v.  Peck  ^  Co.  10  Vt.  474 ;  Rogers  v. 
Miller,  15  Vt.'431 ;  Tyson  v.  Doe,  15  Vt.  671 ;  Carpenter  v.  Dole, 
13  Vt.  578. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  The  contract  under  which  the  defendant  received 
the  machines  charged  in  the  plaintiff's  specification,  provided 
that  he  should  sell  all  machines  consigned  to  him  under  said 
agreement,  and  remit  for  the  same  within  four  months  from  the 
date  of  shipment ;  and  upon  failure  to  sell  and  remit,  the  plaintiff 
might  at  its  option  at  any  time  after  four  months  from  date  of 
shipment,  charge  the  defendant  with  all  machines  that  had  not 
been  satisfactorily  settled  for,  and  that  such  amount  or  amounts 
should  be  immediately  due  and  collectible.  The  auditor  has 
found  that  the  machines  charged  were  received  by  the  defendant 
more  than  four  months  before  the  bringing  of  this  suit ;  and  had 
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never  been  accounted  for  by  the  defendant,  and  that  payment  for 
the  same  had  been  demanded. 

Upon  the  foregoing  facts,  it  is  claimed  that  no  recovery  can  be 
had  in  this  form  of  action — that  the  action  should  have  been 
assumpsit  or  trover.  We  think  that  under  the  contract  the  plain- 
tiff had  the  right  to  treat  the  machines  as  sold  to  the  defendant 
at  the  time  they  were  charged  to  him  on  plaintiff's  books.  By 
.the  contract,  defendant  agreed  that  they  might  be  so  charged  in 
the  contingency  named,  and  that  the  amount  so  charged  should  be 
due  and  collectible  on  demand.  The  case  of  Kidder  v.  Sowles 
^  Kinsman^  44  Vt.  304,  which  is  relied  upon  by  the  defendant  as 
an  authority,  is  not  analogous  to  this.  The  defendants  in  that 
case  received  the  property  charged  for,  to  sell  on  commission. 
There  was  no  provision  in  the  contract  that  allowed  the  plaintiff 
in  any  event  to  treat  the  property  as  sold  to  the  defendants,  and 
the  property  had  not  been  sold  by  them  at  the  time  of  the  com- 
mencement of  the  suit.  Hence  the  court  held  that  the  action 
would  not  lie. 

It  is  said  in  Hall  ^  Chase  v.  Peck  ^  Co.  10  Vt.  474,  that 
property  may  be  charged  on  book  by  reason  of  the  accounta- 
bility of  the  party  in  respect. to  it,  although  no  right  of  action 
may  exist  at  the  time.  In  this  case  the  right  of  action  existed  at 
the  time  the  charge  was  made. 

It  is  claimed  that  the  auditor  erred  in  admitting  the  testimony 
of  the  witness  Johnson.  Admitting  that  the  question  of  the 
admissibility  of  that  testimony  can  be  reviewed  in  this  court,  we 
see  nothing  in  his  testimony  as  detailed  in  the  report  that  could 
affect  the  question  of  the  defendant's  liability.  That  portion  of 
his  testimony  relating  to  plaintiff's  practice  in  sending  circulars  to 
its  agents,  was  wholly  immaterial,  for  the  reason  that  the  circular 
sent  to  the  defendant  was  no  part  of  tlie  contract.  So,  too,  plain- 
tiff's practice  as  testified  to  by  that  witness,  in  affixing  dates  and 
signatures  to  papers,  had  no  tendency  to  prove  or  disprove  any 
fact  in  issue  between  the  parties ;  and  the  rule  is,  that  in  order 
to  reverse  a  judgment  for  the  reason  that  illegal  evidence  has 
been  admitted,  it  must  appear  that  the  excepting  party  has,  or 
might  have  been,  iojured  thereby.  Judgment  affirmed. 
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DAGGETT  &  GRAVES  v.  JOHNSON. 

Uxtrinsic  Evidence  to  Vary  Written  Contract.     Sale  upon 

Approval. 

A  written  contract  having  no  latent  ambiguity,  can  neither  be  qoallfied  nor  controlled, 
enlaiged  nor  diminished,  by  evidence  of  a  contemporaneoas  parol  understanding. 
Thus,  where  defendant  addressed  plaintiffs  by  writing  signed  by  him  and  plaintiffs' 
agent,  requesting  them  to  send  him  a  set  of  patent  niillc-pans,  and  saying,  "I  agree 
to  pay  you  *  *  *  if  satisfied  with  the  pans,'*  it  was  held  that  evidence  of  an 
agreement  between  defendant  and  said  agent  as  to  the  manner  in  which  the  pans 
should  be  tested,  entered  into  at  the  time  the  written  contract  was  drawn,  and  as 
part  of  the  same  agreement,  was  inadmissible. 

If  one  orders  goods,  agreeing  to  pay  if  satisfied  therewith,  he  must,  in  ascertaining 
whether  he  is  satisfied  or  not,  act  honestly,  and  in  accordance  with  the  reasonable 
expectations  of  the  seller  as  implied  from  the  contract — its  subject-matter  and 
surrounding  cireumstances.  His  dissatisfaction  must  be  real  and  not  pretended,  to 
be  available  as  a  defence  to  an  action  for  the  contract  price. 

44 
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General  Assumpsit  for  the  price  of  a  quantity  of  milk-pans, 
appealed  from  the  judgment  of  a  jusiice  of  the  peace,  and  tried 
by  the  court,  at  the  December  Term,  1876,  Pibrpoint,  C.  J.,  pre- 
siding. 

The  plaintiffs  introduced  in  evidence,  and  sought  to  recover 
upon,  a  written  contract  of  the  following  tenor: 

Shrewsbury,  Vt.,  April  10, 1876. 

Messrs.  Daggett  &  Graves :  You  will  please  send  me  on  the 
20th  day  of  April,  one  set  of  Jewett's  Patent  Milk-Pans,  for  15 
cows  (capacity  30  U.  S.  gallons),  for  which  I  agree  to  pay  you 
as  follows :  $80,  if  satisfied  with  the  pans.  I  will  pay  you  the 
first  of  July,  with  5  per  cent.  ott.  The  above  sum  includes  all 
the  fixtures,  the  tables  and  water  tank,  delivered  on  the  cars  at 
Vcrgennes,  Vt.  B.  W.  Johnson 

Mrs.  J.  P.  Gibson,  Agent. 

It  appeared  that  the  contract  was  negotiated  by  Mrs.  Gibson, 
who  was  the  plaintiffs'  agent ;  that  the  pans  were  delivered  by 
plaintiffs,  and  duly  received  by  the  defendant,  who  used  them  like 
ordinary  pans,  until  the  first  week  in  June,  and  then  notified 
plaintiffs  to  take  them  away,  and  refused  to  pay  for  them.  Plaintiffs 
offered  parol  testimony  tending  to  show  the  form^  construction,  and 
superior  size  of  the  pans,  and  the  manner  of  their  use,  and  partic- 
ularly, that  they  were  so  made  as  to  be  used  with  running  water 
about  them,  to  graduate  the  temperature  of  the  milk  ;  that  in  the 
appliances  for  that  purpose,  consisted  their  excellence,  and  that 
at  the  time  the  contract  was  made,  all  those  things  were  explained 
to  defendant ;  that  it  was  then  agreed  that  defendant  might  ase 
the  pans  without  water  until  it  could  be  brought  into  his  milk- 
room,  considering  such  use  as  no  test,  but  that  he  should  use  them 
thirty  or  sixty  days  with  water,  after  which,  if  he  should  be  dis- 
satisfied, plaintiffs  would  remove  them  at  their  own  expen^»e. 
Defendant  claimed  that  parol  testimony  should  not  be  admitted  to 
enlarge  or  vary  the  written  contract,  or  to  show  the  test  that  should 
have  been  made,  and  that  upon  that  contract  he  had  a  right  to 
return  the  pans  if  not  satisfied  with  them  upon  any  trial  he  was 
pleased  to  make,  or  upon  the  trial  that  he  did  make.  But  the 
court  ruled  that  defendant  had  no  right,  it  being  conceded  that 
there  was  no  objection  to  the  construction  of  the  pans,  to  say, 
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arbitrarily  and  without  cause,  that  he  was  dissatisfied,  and  would 
not  keep  and  pay  for  the  pans ;  that  the  contract  contemplated 
a  test  of  the  pans  in  the  manner  indicated  by  the  understanding 
of  the  parties  and  Ihe  construction  of  the  articles  themselves  ;  and 
that  *•*'  parol  testimony  was  admissible  to  show  the  form  of  tKe 
articles,  the  manner  of  their  use,  and  the  understanding  of  the 
parties  in  respect  thereto  at  the  time  the  contract  was  made." 
To  that  ruling  defendant  excepted. 

Defendant's  evidence  tended  to  show  that  it  was  agreed  that  if  he 
was  dissatisfied  with  the  pans  at  any  time,  plaintiffs'  agent  should 
take  them  away,  whether  they  had  been  used  with  water  or  not. 
The  court  found  from  all  the  evidence  that  the  contract  as  to  the 
trial  to  be  made  of  the  pans  was  as  plaintiffs'  evidence  tended  to 
show ;  that  if  the  pans  had  been  set  as  contemplated,  they  would 
have  answered  the  recommendation  made  of  them,  and  the  expec- 
tation of  the  parties  ;  and  that  plaintiffs  were  entitled  to  recover 
the  contract  price  thereof,  and  rendered  judgment  accordingly  ; 
to  which  defendant  excepted. 

DufUan  ^  Veazey,  for  defendant,  cited  Groot  v.  Storey  44  Vt. 
200  ;  Provost  v.  Harwood,  29  Vt.  219 ;  Whitcomb  v.  Qilman, 
35  Vt.  297  ;  Manufacturing  Co.  v.  Brush,  48  Vt.  528. 

(?.  W.  Qrandey,  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.     This  action  is  general  assumpsit  to  recover  the 

price  of  a  quantity  of  milk-pans.     In  this  form  of  action,  there 

mast  have  been  an  absolute  and  completed  sale.     The  contract 

was  negotiated  by  Mrs.  Gibson,  agent  of  the  plaintiffs,  and  reduced 

to  writing,  and  signed  by  defendant.     The  contract  is  in  these 

words : 

Shrewsbury,  April  10, 1875. 

Messrs.  Daggett  &  Graves  : — You  will  please  send  me  on  the 
20th  day  of  April,,  one  set  of  Jewett's  Patent  Milk-Pans  for  15 
cows  (capacity  30  U.  S.  gallons),  for  which  I  agree  to  pay  you  as 
follows :  $80,  if  satisfied  with  the  pans.     I  will  pay  the  firsi  of 
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July,  with  5  per  cent.  off.  The  above  sum  includes  all  the  fix- 
tures, the  tables  and  water  tank,  delivered  on  the  cars  at  Yer- 
genncs,'  Vt.  B.  W.  Johnson. 

Mrs.  J.  P.  Gibson,  agent. 

The  plaintiffs  accepted  the  order  and  delivered  the  pans.  The 
defendant  received  the  pans  and  used  them  like  ordinary  pans 
until  the  first  week  in  June,  and  then  notified  the  plaintiffs  to  take 
them  away,  and  refused  to  pay  for  them.  The  court  received 
parol  testimony,  against  defendant's  objection,  ^'  to  show  the  form 
of  the  articles,  the  manner  of  their  use,  and  the  understanding 
of  the  parties  in  respect  thereto  at  the  time  the  contract  teas  made^ 
This  is  clearly  a  written  contract^  and  possesses  no  latent  ambigu- 
ity ;  and  by  a  well-settled  rule  of  law,  cannot  be  qualified,  con- 
trolled, enlarged,  nor  diminished  by  any  contemporaneous  parol 
understanding.  The  admission  of  the  talk  and  understanding  of 
the  parties  at  the  time  the  written  contract  was  made  and  de- 
livered, we  think  was  error.  The  law  presumes  that  all  the  talk 
in  the  negotiation  deemed  essential,  is  included  in  the  written 
consummation  of  the  contract. 

The  construction  of  the  pans  and  their  appendages,  and  the 
manner  of  their  use  as  indicated  by  the  constroction,  are  all  matr 
ters  proper  to  be  considered  in  determining  whether  tho  defendant 
has  done  all  that  the  contract  required  of  him ;  but  no  contempo- 
raneous parol  agreement  can  be  permitted  to  modify  or  supplant 
the  written  contract. 

The  contract  of  the  defendant  requested  plaintiffs  to  deliver  the 
pans  to  the  defendant,  and  he  agreed  to  pay  them  therefor  980  on 
the  first  of  July,  "if  satisfied  with  the  pans.^^  We  think  the 
ruling  of  the  court,  that  the  defendant  had  no  right  to  say,  arbi- 
trarily and  without  cause,  that  he  was  dissatisfied,  and  would  not 
pay  for  the  pans,  was  sensible  and  sound.  The  pans  were  made 
with  appliances  to  graduate  the  temperature  of  the  milk  by  run- 
ning water ;  and  in  that,  consisted  their  excoUence.  Without 
these,  they  were  like  other  pans,  save  their  greater  capacity.  All 
this  the  defendant  well  knew.  If  a  mi^n  orders  a  garment  made 
of  given  material  and  fashion,  and  promises  to  pay  if  satisfied, 
he  cannot  say  that  the  garment,  in  material  and  manufacture,  ii 
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according  to  the  order,  and  yet  refuse  to  test  the  fit  or  pay  for  it. 
He  must  act  honestly,  and  in  accordance  with  the  reasonable  ex- 
pectations of  the  seller,  as  implied  from  the  contract,  its  subject- 
matter  and  surrounding  circumstances.  His  dissatisfaction  must 
be  actual,  not  feigned;  real,  not  merely  pretended.  Manufactur- 
ing Co.  v.  Bru9hy  43  Yt.  528.  As  some  portion  of  the  testimony 
upon  which  the  facts  were  found  by  the  court  below  was  errone- 
ously received,  judgment  is  reversed,  and  the  cause  remanded. 
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BLISS  V.  ALLABD. 
Practice.     Waiver.     Statute  of  Limitations. 

In  book  acooant,  defendant  defended  before  the  anditor  nnder  the  Statute  of  Limita- 
tions only.    Held,  a  waiver  of  his  right  to  thereafter  object  to  the  form  of  action. 

To  remove  the  bar  of  the  Statute  of  Limitations,  plaintiff  introduced  a  letter  from 
defendant,  in  which  defendant  said,  "in  regard  to  settlement,"  that  he  was  '^ready 
any  day  after  that  week,"  and  "  willing  to  leave  it  out  to  be  settled,"  but  that  he 
thought  it  would  be  better  "  to  settle  it  themselves,"  if  they  could ;  and  that  he  did 
not  see  where  plaintiff  got  his  statement  of  what  had  been  put  upon  the  farm ;  and 
asked  when  plaintiff  would  '*  look  the  business  over."  Held,  that  the  letter  was  an 
admission  of  the  existence  of  an  unsettled  account,  and  an  expression  of  wiUingnesis 
to  settle  it,  unaccompanied  by  an  expression  of  unwillingness  to  pay  the  balance 
that  might  be  found  due,  and  that  it  took  the  plaintiff's  claim  out  of  the  statute. 

Book  Account.    The  auditor  reported  that  plaintiff  let  his 
farm  to  defendant  for  one  year  from  April  1,  1868  upon  shares  ; 
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that  the  lease  was  not  in  writing,  but  that  it  appeared  that  it  was 
agreed,  amoDg  other  things  not  material  to  be  stated,  that  the  de- 
fendant was  to  ^^  do  all  the  work  of  running  the  farm  ;"  that  de- 
fendant relied  upon  the  Statute  of  Limitations  as  a  defence,  rela- 
tive to  which  the  only  evidence  introduced  was  a  letter  from 
defendant  to  plaintiff,  dated  September  5,  1870,  which  is  suffi- 
ciently stated  in  the  opinion,  and  upon  which  the  plaintiff  relied 
as  an  acknowledgment  or  promise  within  the  statute  ;  that  defend- 
ant claimed  that  in  any  event,  he  was  entitled  to  an  allowance  of 
130.45  for  drawing  hay,  straw,  and  lumber  onto  the  farm,  for 
going  after  cheese  boxes,  and  drawing  cheese  to  th(^  railroad  to 
be  shipped  to  market,  and  for  going  after  cattle  to  be  put  upon 
the  farm,  for  the  reason  that  such  was  not  a  part  of  the 
proper  work  of  running  the  farm ;  that  if  said  letter  was  not  an 
acknowledgment  or  promise  within  the  statute,  there  was  nothing 
due  from  either  party,  but  if  said  letter  was  such  acknowledgment 
or  promise,  and  if  the  work  for  which  defendant  claimed  pay  was 
a  part  of  the  proper  work  of  running  the  farm,  then  there  was 
$226.11  due  plaintiff;  and  that  if  the  letter  was  such  acknowl- 
edgment or  promise,  and  if  the  work  for  which  defendant  claimed 
pay  was  not  a  part  of  the  proper  farm  work,  then  the  sum  due 
was  9195.66. 

The  court,  at  the  September  Term,  1876,  Wheeler,  J.,  pre- 
siding, rendered  judgment  on  the  report  for  defendant ;  to  which 
plaintiff  excepted. 

Charles  F.  Eddy^  for  plaintiff. 

The  letter  from  defendant  is  a  sufficient  acknowledgment  of  an 
open  account  between  the  parties,  and  an  expression  of  defend 
ant's  willingness  to  settle  it,  and  remove,  the  statute  bar.    Hunter 
V.  Kittredge's  JSstcUe,  41  Vt.  359. 

Oeorge  M.  FulleVy  for  defendant. 

The  action  should  have  been  account.  Huxley  v.  Carman^  46 
Vt.  462;  Gen.  Sts.,  c.  41,  s.  18. 

Defendant's  letter  is  not  sufficient  to  take  the  case  out  of  the 
statute.    Phelps  v.  Stewart  ^  Woody  12  Vt.  256 ;  CQ,rmth  v.  Page^ 
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22  Vt.  179 ;  Moon  v.  Stevens,  33  Vt.  JsOS ;  Hunter  v.  Kittredge'i 
Estate,  41  Vt.  359. 

The  work  for  which  defendant  charged,  was  qot  the  proper 
work  of  running  the  farm,  and  the  sam  charged  should  be  allowed. 

The  opinion  of  the  court  was  delivered  by 

BoTCE,  J.  It  does  not  appear  bj  the  report  of  the  auditor, 
that  any  defence  was  made  on  the  trial  before  him  except  the 
Statute  of  Limitations.  Hence,  we  infer  that  the  defendant 
assented  to  the  trial  and  adjudication  by  the  auditor,  of  the  claims 
growing  out  of  the  lease  of  the  plaintiff^  farm  to  him.  This  is 
to  be  treated  as  a  waiver  of  any  objection  that  might  otherwise 
have  been  made  to  the  adjudication  of  said  claims  on  account  of 
the  form  of  action. 

The  evidence  introduced  by  the  plaintiff  to  take  his  claims  out 
of  the  Statute  of  Limitations,  was  the  letter  written  to  him  by 
the  defendant  on  the  5th  day  of  September,  1870.  That  letter, 
it  appears,  was  written  in  answer  to  letters  he  had  previously 
received  from  the  plaintiff,  and  in  it  he  says :  ''  In  regard  to  settle- 
ment, I  am  ready  any  day  after  this  week,  and  I  am  willing  to 
leave  it  out  to  be  settled ;  still,  if  we  couhd  settle  it  ourselves,  it 
would  be  better,"  and  asks  the  plaintiff  to  write  when  he  can  or 
will  look  this  business  over.  These  expressions  are  unequivocal 
admissions  of  the  existence  of  an  unsettled  account  between  the 
parties,  and  of  his  readiness,  and  willingness  to  settle  it,  and  this, 
by  the  decisions  in  Blake  ^  Hart  v.  Parleman,  13  Vt.  574,  and 
Hunter  v.  Kittrtdge^s  Estate,  41  Vt.  359,  and  the  cases  there 
cited,  is  sufBcient  to  take  the  claims  out  of  the  Statute  of  Limita- 
tions, unless  the  admissions  were  accompanied  with  an  unwilling- 
ness to  pay  the  balance  that  might  be  found  due  on  such  settlement. 
In  the  letter  above  referred  to,  after  saying  that  he  was  not  dis- 
posed to  wrong  the  plaintiff  out  of  a  cent,  he  says  that  he  don*t 
see  where  he  gets  his  statement  of  what  he  put  onto  the  farm ; 
and  states  the  amount  that  he  and  the  plaintiff  had  each  put  onto 
the  farm ;  from  which  it  would  appear  that  he  had  put  on  more 
than  the  plaintiff  had.  We  do  not  think  this  language  can  be 
construed   as  .  the  expression  of  an   unwillingness  to  pay  ieuiy 
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balance  that  might  be  found  due  from  him  on  settlement.  It  is 
rather  to  be  construed  as  the  expression  of  his  belief  that  upon 
the  settlement  of  the  matters  connected  with  the  lease  of  the  farm, 
a  balance  would  be  found  due  him. 

In  Blake  ^  Hart  v.  Parleman,  the  defendant  requested  one 
Williams  to  call  upon  the  plaintiff  and  settle  his  account,  saying 
that  he  had  paid  them  more  than  was  due ;  and  it  was  held  that 
the  defendant's  saying  to  Williams  that  he  thought  he  had  more 
than  paid  the  plaintiffs,  did  not  show  an  unwillingness  to  pay  a 
balance,  should  one  be  found  due.  So  that  the  legal  effect  of  the 
letter  as  evidence  was,  to  remove  the  statute  bar  ;  and  judgment 
is  reversed,  and  judgment  on  the  report  for  the  plaintiff  for 
9195.66,  and  interest  from  the  12th  of  September,  1876. 


DOR  AN  V.  SMITH. 

« 

Infancy.     Fraud, 

Infancy  is  a  bar  to  an  action  on  the  case  for  false  and  fraudulent  representations  by  a 
▼endor  or  pledger  as  to  his  ownership  of  property  sold  or  pledged. 

Case.    The  declaration  alleged. 

That  the  defendant  at,  &c.,  on,  £c.,  intending  to  deceive  and 
defraud  the  plaintiff,  and  to  induce  him  to  purchase  a  certain  gold 
pin  then  and  there  in  the  hands  and  possession  of  the  defendant, 
did  falsely,  fraudulently,  and  deceitfully  represent  to  the  plaintifT 
that  said  pin  was  then  and  there  the  property  of  the  defendant, 
and  that  he  had  title  thereto,  and  good  right  and  lawful  authority 
to  sell  the  same  ;  that  the  plaintiff,  confiding  in  the  said  affirma- 
tion of  the  defendant,  and  believing  the  same  to  be  true,  then  and 
there  did  buy  said  pin  of  the  defendant,  and  pay  him  therefor  the 
sum  of  fifteen  dollars ;  that  the  defendant  was  not  the  owner  of 
said  pin,  and  had  no  title  to  nor  interest  in  the  same,  and  no  right 
nor  authority  to  sell  the  same  to  the  plaintiff,  but  said  pin  was  the 

45 
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property  of  another  person,  to  wit,  £c.,  and  that  said  owner  re- 
claimed said  pin,  and  took  it  from  the  possession  of  the  plaintiff; 
whereby,  &c. 

The  declaration  also  contained  a  count  alleging  the  transaction 
as  a  pledge,  with  like  false  and  fraudulent  representations,  and  a 
count  in  trover. 

Defendant  pleaded  infancy,  and  plaintiff  demurred.  The  court, 
at  the  September  Term,  1876,  Wheelbb,  J.,  presiding,  overruled 
the  demurrer,  and  adjudged  the  plea  sufficient;  to  which  the 
plaintiff  excepted. 

Nicholson  ^  Baker ^  for  the  plaintiff,  cited  Schoul.  Dom.  Bel. 
563  ;  2  Kent  Com.  241 ;  Badge  v.  Pinney,  15  Mass.  359 ;  ElmU 
V.  Martin,  32  Vt.  217  ;  FittB  v.  Hall,  9  N.  H.  441 ;  Towne  v.  Wiley, 
23  Vt.  355  ;  Wallace  v.  Mores,  5  Hill,  391 ;  West  v.  Moore,  14  Vt. 
447  ;  Walker  v.  Davis,  1  Gray,  506  ;  Vasse  v.  Smithy  6  Cranch. 
226 ;  Homer  v.  Thmug,  3  Pick.  429 ;  Gheen  v.  Sperry,  16  Vt.  320; 
Baxter  v.  Bush,  29  Vt.  465 ;  Mathews  v.  Cowan^  69  111.  341 ;  Qilson 
V.  Spear,  88  Vt.  311. 

Warren  H.  Smith,  for  the  defendant,  cited  Qilson  v.  Spear,  38 
Vt.  311 ;   Graves  v.  Neville,  1  Keble,  778. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  G.  J.  This  action  is  brought  against  the  defendant 
to  recover  the  damage  which  the  plaintiff  claims  to  have  sus- 
tained in  consequence  of  the  defendant's  having  made  false  and 
fraudulent  representations  to  him  as  to  his,  the  defendant's,  title 
to  and  ownership  of  certain  property  which  the  plaintiff,  relyiug 
upon  such  representations,  purchased  of  him  and  paid  him  there- 
for, when  in  fact  the  defendant  had  no  title  whatever  to  the  prop- 
erty. The  defendant  pleads  infancy,  and  the  plaintiff  demurs  to 
the  plea. 

The  representations  alleged  in  the  declaration  are  of  the  same 
character,  and  stand  upon  the  same  principles,  as  representations 
as  to  the  quality  of  the  property — they  enter  into  and  constitute  an 
element  of  the  contract  itself;  it  is  that  that  makes  them  actiuna- 
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ble.  The  coDtract  must  be  alleged  aud  proved,  or  there  can  be 
no  recovery.  The  contract  is  the  basis  of  the  action  ;  the  fraud  is 
predicated  upon  the  contract.  This  being  so,  this  case  comes 
clearly  within  the  case  of  Qilson  v.  Spear ^  88  Vt.  311,  and  must 
be  governed  by  it.  It  is  there  decided  that  in  cases  like  the  pres- 
ent, a  plea  of  infancy  is  a  full  defence.  The  subject  is  so  fully 
and  ably  discussed  by  Judge  Kixlogg  in  the  opinion  in  that  case, 
that  to  enlarge  upon  it  here,  would  be  a  waste  of  time. 
Judgment  aSBrmod. 


EASTMAN  w.  PREMO.* 
Evidence.     Fraud, 

In  tTover  for  a  hone  aUeged  to  have  been  pnrchased  by  defendant  with  the  fraud  n- 
lent  intent  of  getting  possession  of  it  without  paying  therefor,  plaintiff  offered 
evidence  that  defendant  was  engaged  in  contemporanfooft  fraudulent  transactiouH 
of  like  kind.    Held,  admissible  for  the  purpose  of  showing  defendant's  intent. 

Trover  for  a  horse.  The  case  was  referred,  and  the  referees 
reported  the  following  facts : 

The  plainiiff,  in  his  own  behalf,  testified  that  defendant  came  to 
bis  house  and  proposed  to  buy  of  him  a  certain  four-year-old 
horse,  and  desired  plaintiff  to  fix  a  price  that  he  would  take  there- 
for, and  wait  on  him  five  months  for  payment,  informing  plaintiff 
that  he  had  sold  his  own  horse  on  five  months  time,  and  that  he 
wanted  plaintifi^s  colt  to  keep  and  break  for  his  own  use,  and  that 
he  had  no  ready  money  to  pay  down  for  said  horse,  but  would 
pay  for  him  when  he  got  the  money  due  him  for  the  horse  that  he 
had  sold  ;  that  after  some  bantering,  plaintifi'  offered  to  take  $140 
for  the  colt,  and  to  take  defendant's  note,  payable  on  the  time 
required,  if  defendant  would  get  a  good  signer  on  the  note  ;  that 
the  defendant  accepted  the  ofi'er,  and  suid  that  he  would  get  his 
brother,  Levi  Premo,  to  sign  the  note  with  him,  if  that  would  be 
satisfactory   to   plaintiff ;  that   plaintiff  told   defendant  that   he 

'Decided  at  the  January  Term,  1876. 
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would  take  his  brother  as  a  signer  on  the  note,  and  that  the  trade 
was  concluded  on  those  terms,  defendant  agreeing  to  come  the 
next  day  and  bring  his  brother  with  him,  and  execute  the  note  as 
agreed,  and  take  the  colt  away ;  that  defendant  came  the  next 
morning,  and  informed  plaintiff  that  he  had  seen  his  brother,  and 
that  he  would  be  at  plaintiff's  house  in  the  afternoon  of  that  day, 
and  that  they  would  then  execute  the  note;  that  defendaDt 
requested  plaintiff  to  permit  him  to  take  the  colt  home  with  him 
then,  as  he  wished  to  harness  him  abd  commence  to  break  him, 
saying  that  the  note  should  be  executed  as  agreed  ;  and  that 
plaintiff  let  defendant  take  the  colt  upon  those  conditions. 

The  plaintiff  further  testified  that  after  some  three  days,  the 
defendant  again  came  to  plaintiffs  house  with  one  Vallery  Jerry, 
and  desired  plaintiff  to  write  a  note,  saying  that  he  would  take  it 
and  get  his  brother  to  sign  it  as  agreed ;  that  he  went  away,  and 
came  back  with  a  stamp  for  the  note,  and  said  he  would  sign  the 
note  himself,  and  desired  plaintiff  to  put  on  the  stamp,  and  said 
his  brother  would  be  at  plaintiff^s  house  the  next  day  to  sign  the 
note ;  that  he  waited  a  few  days,  but  neither  defendant  nor  his 
brother  came,  and  that  he  then  made  inquiries,  and  learned  that 
defendant,  in  company  with  said  Jerry,  had  gone  to  market  with 
a  lot  of  horses  ;  that  he  then  waited  till  defendant  returned,  and 
went  to  see  him,  and  went  with  him  to  see  his  brother,  Levi 
Premo,  who  then  refused  to  sign  the  note ;  that  soon  after  defend- 
ant returned  from  market,  all  of  his  property  was  attached  by  his 
relatives  and  friends,  upon  writs  now  pending,  and  that  afler  the 
refusal  of  Levi  Premo  to  sign  the  note,  plaintiff  tendered  back  to 
defendant  the  note  left  with  plaintiff  as  above  stated,  and  upon  his 
refusal  to  take  it,  left  it  with  him,  and  demanded  a  return  of  the 
colt.  Plaintiff  also  offered  testimony  that  was  not  denied,  show- 
ing that  soon  after  the  colt  came  into  the  possession  of  defendant, 
defendant  traded  it  for  a  horse  that  went  into  the  lot  of  horses 
that  defendant  and  Jerry  took  to  market.  Plaintiff  then  offered 
testimony  showing  that  del'endant  was  engaged  in  other  transac- 
tions in  horses  contemporaneous  with  the  one  involved  in  this 
suit,  which  were  fraudulent,  for  the  purpose  of  sustaining  his 
claim  that  defendant  had  the  fraudulent  intent  of  getting  posses- 
sion of  his  horse  without  paying  for  him.  To  the  introduction  of 
this  testimony  defendant  objected.  The  objection  was  overruled 
and  the  testimony  received,  subject  to  defendant's  objection.  Ihe 
testimony  produced  tended  to  show  that  defendant  and  Jerry  pur- 
chased in  Rutland  and  other  towns  in  the  vicinity,  a  carload  of 
horses  of  different  persons,  all  upon  time  or  by  way  of  exchange, 
iQ  all  cases  representing  to  the  persons  of  whom  they  parchaaed 
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that  the  horses  were  for  their  own  use  at  home —  not  in  any  case 
disclosing  the  fact  that  thej  were  to  be  taken  to  market ;  that 
thej  took  the  horses  thus  purchased  to  market  and  disposed  of 
them  r  that  Jerrj  made  sale  of  all  of  his  property  in  the  vicinity, 
and  after  selling  the  horses  fled  to  Canada,  and  had  not  returned, 
and  that  before  the  maturity  of  any  of  the  notes  given  for  the 
horses,  all  of  defendant's  property  was  attached  upon  suits  in 
favor  of  his  relations  and  friends,  who  claimed  indebtedness 
against  him  sufficiently  large  to  consume  all  of  his  property ;  and 
that  none  of  the  notes  given  by  defendant  and  Jerry  for  the  said 
horses  had  been  paid. 

Defendant  denied  that  he  offered  to  get  a  signer  upon  the  note 
left  with  plaintiff,  and  introduced  evidence  tending  to  show  that 
the  purchase  of  plaintiff  was  upon  his  own  credit,  and  that  the 
horse  was  delivered  to  him  by  plaintiff  upon  such  purchase  ;  and, 
also,  that  the  other  purchases  of  horses  by  him  with  Jerry,  were 
in  good  faith,  and  with  no  fraudulent  intent  on  his  part. 

The  referees  found  that  by  the  terms  of  the  agreement  between 
plaintiff  and  defendant,  the  title  to  the  horse  in  question  was  not 
to  pass  until  defendant  and  his  brother  had  executed  a  note  for 
the  agreed  price,  and  delivered  the  same  to  plaintiff;  that  plain- 
tiff did  not  part  with  his  ownership  in  the  horse  when  he  per- 
mitted defendant  to  take  him  away,  nor  accept  the  note  of  defend- 
ant left  with  him,  as  above  stated,  in  lieu  of  the  indorsed  note 
agreed  to  be  furnished ;  and  that  soon  after  defendant  obtained 
po!^session  of  the  horse,  without  permission  or  knowledge  of  plain- 
tiff, he  exchanged  him  for  another  horse,  and  shipped  the  horse 
thus  obtained,  with  the  lot  of  horses  taken  by  him  and  Jerry,  to 
market ;  and,  that  before  bringing  suit,  plaintiff  tendered  defend- 
ant's note  back  to  him,  and  upon  his  refusal  to  accept  it,  left  it 
with  him,  and  demanded  a  return  of  the  horse ;  that  the  purchase 
of  the  horses  by  defendant  and  Jerry  was  fraudulent ;  that  they 
purchased  them  with  the  intention  of  not  paying  for  them  ;  that 
the  attempted  purchase  of  plaintiff's  horse  was  a  part  of  the  same 
transaction,  and  was  entered  into  by  defendant  with  the  same  in- 
tention; and  that  the  value  of  the  horse  in  question,  at  the  time 
it  came  into  the  possession  of  defendant  was  S140,  and  that  the 
interest  on  that  sum  from  February  15,  1871,  to  September  14, 
1876,  was  $38.60,  making  the  sum  of  f  178.50,  which  plaintiff  was 
entitled  to  recover. 

Defendant  excepted  to  the  report,  on  the  ground  that  the  ref- 
erees received  evidence  tending  to  show  contemporaneous  fi;audu- 
lent  transactions  between  defendant  and  other  parties.     But  the 
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court,  at  the  September  Term,  1875,  Wheeler,  J.,  presiding, 
rendered  judgment  for  the  plaintiff ;  to  which  defendant  excepted. 

A.  A,  Nicholson^  for  defendant. 

The  testimony  introduced  before  the  referees,  tending  to  show 
contemporaneous  fraudulent  transactions  between  the  defendant 
and  third  persons,  was  inadmissible,  and  should  have  been  re- 
jected. Those  transactions  had  no  connection  whatever  with  the 
transaction  complained  of,  and  did  not  in  the  slightest  degree 
affect  the  plaintiff's  conduct.  Mere  reputation  of  a  person's  gen- 
eral character,  or  of  his  specific  acts  in  connection  with  particu- 
lar transactions  similar  in  their  nature  to  those  complained  of, 
cannot,  except  in  special  cases  where  he  attempts  to  justify  and 
stand  upon  his  good  name,  be  weighed  in  support  of  an  accusa- 
tion against  him.  He  may  have  the  reputation  of  a  thief,  and 
this  reputation  may  unfortunately  have  gained  consistency  and 
credence  by  acts  bearing  suspiciously  against  him,  but  in  an  ac- 
tion against  him  to  recover  the  value  of  stolen  property,  an  offer 
to  prove  that  he  had  stolen  goods  of  a  like  description  of  other 
parties,  would  be  wholly  inadmissible.  If  admitted,  it  would 
have  the  effect  to  deeply  prejudice  his  case  in  the  judgment  of  his 
triers  ;  and  this  is  one  of  the  very  evils  that  the  humane  policy  of 
the  law  is  pledged  to  guard  against 

But  it  is  said  that  the  referees  find  sufficient  additional  facts  to 
justify  their  final  action.  But  this  we  insist  cannot  be  accepted 
as  a  reason  why  their,  report  should  be  sustained,  for  the  reason 
that  the  consideration  of  this  objectionable  evidence  inspired  and 
gave  tone  to  their  conclusions  upon  every  other  issue  involved  in 
the  case.  If  there  be  error  in  the  proceedings  of  the  court  be- 
low, the  party  excepting  is  entitled  to  a  new  trial  as  a  matter  of 
right,  although  substantial  justice  may  have  been  done.  Bebee  7. 
Steele,  2  Vt.  314  ;  Penniman  v.  Patchin,  5  Vt.  346 ;  MiddlAury 
V.  Case,  6  Vt.  165;  Way  v.  Wdkepld,  7  Vt.  223;  Irish  v. 
Cloy €9  ^  Morse,  8  Vt.  30  ;  Blahe  ^  Goodhue  v.  Tucker,  12  Vt. 
39 ;  Fullam  v.  Cummings,  16  Vt.  697. 
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W.  H,  Smith  for  plaintiff. 

The  plaintiff  is  entitled  to  judgment  upon  the  facts  found  by 
the  referees,  without  regard  to  the  specific  ground  of  defendant's 
exception. 

The  defendant  obtained  possession  of  the  horse  without  a  pur- 
chase. He  took  it  upon  conditions  which  were  never  fulfilled, 
and  refused  to  return  it  upon  demand.  Judgments  are  not  to  be 
disturbed  for  the  intervention  of  errors  which  do  not  injure  the 
defeated  party  nor  affect  the  real  grounds  upon  which  they  rest. 

But  there  was  no  error  in  the  admission  of  the  testimony  show- 
ing contemporaneous  transactions  of  the  defendant,  for  the  pur- 
pose of  proving  his  fraudulent  intent  in  the  purchase  of  the  plain- 
tiff's horse.  A  fraudulent  purchase  can  rarely  he  shown  from  a 
single  transaStion.  Others  that  also  occur  in  the  prosecution  of 
the  business  in  hand,  give  character  to  the  whole  and  each.  Hen- 
nequin  v.  Taylor,  24  N.  Y.  139  ;  Bradley  v.  Obear,  10  N.  H. 
291,  477  ;  Pierce  v.  Hoffman,  24  Vt.  525. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  questions  discussed  in  this  case  arise  upon 
exceptions  to  the  referees'  report.  On  the  trial,  the  parties  were 
at  issue  as  to  the  terms  of  the  contract  of  sale  that  the  defendant 
set  up.  The  plaintiff  insisted  that  the  contract  of  sale  was  to 
have  effect  as  such,  only  upon  the  delivery  to  him  of  defendant's 
note  with  surety.  The  defendant  claimed  that  the  delivery  of  his 
sole  note  completed  the  trade.  The  referees  found  this  issue  as 
claimed  by  the  plaintiff,  and  that,  inasmuch  as  the  defendant 
failed  to  deliver  the  note  with  surety,  no  property  in  ihe  horse 
passed  to  him.  The  conversion  of  the  horse  is  sufiBcieutly  made 
out  then,  without  any  reference  to  the  evidence  objected  to  by  the 
defendant. 

The  plaintiff,  on  the  trial,  offered  testimony  to  show  that  the 
defendant  was  engaged  in  other  transactions  in  horses  cotempo- 
raneous  with  this,  which  were  fraudulent,  for  the  purpose  of 
sustaining  the  plaintifi^s  claim  that  the  defendant  purchased  the 
plaintiff's  horse  with  the  fraudulent  intent  of  getting  possession 
thereof  and  not  paying  for  him.     This  evidence  was  received,  and 
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the  question  of  its  admissibility  is  raised  bj  the  defendant.  It  is 
not  allowable  to  show  the  making  of  other  cotemporaneous  con- 
tracts, as  evidence  of  the  making  of  the  particular  contract  in 
question,  and  the  evidence  was  not  offered  for  this  purpose.  The 
plaintiff's  offer  was,  in  substance,  ^^  if  the  contract  as  claimed  by 
the  defendant  is  found  by  the  triers,  then  I  propose  to  prove  it 
void  by  reason  of  the  defendant's  fraud  in  procuring  it " — that 
the  defendant's  intent  was,  to  swindle  the  plaintiff.  For  the  pur- 
pose of  showing  the  defendaut's  intent,  we  think  the  evidence 
admissible.  Upon  this  view  of  the  alleged  purchase,  the  de- 
fendant's fraudulent  intent  is  a  material  fact  to  be  made  out ; 
and  in  such  case,  collateral  transactions  may  be  shown  to  estab- 
lish such  intent.  1  Greenl.  Ev.  s.  53.  This  doctrine  is  sanctioned 
by  the  Supreme  Court  of  the  United  States.  Castte  v.  Bullard^ 
23  How.  172  (3  Miller,  494).  Mr.  Justice  Clifford,  in  that 
case,  uses  the  following  language  in  reference  to  the  endence 
offered,  which  was  of  the  same  import  and  for  the  same  purpose 
as  in  the  case  at  bar :  ^^Similar  fraudulent  acts  are  admissible  in 
cases  of  this  description,  if  committed  at  or  about  the  same  time, 
and  when  the  same  motive  may  reasonably  be  supposed  to  exist, 
with  a  view  to  establish  the  intent  of  the  defendant  in  respect 
to  the  matters  charged  against  him  in  the  declaration."  Irving 
V.  Motley^  7  Bingh.  543,  is  a  case  also  in  point.  The  case  of 
Pierce,  v.  Hoffman  ^  FUhery  24  Vt.  525,  is  in  harmony  with  the 
doctrine  in  Greenleaf  and  the  cases  above  cited. 

The  evidence  in  this  case  on  this  point  very  clearly  established 
a  general  purpose  on  the  part  of  the  defendant  and  his  '^  pal,"  to 
swindle  any  and  all  parties  that  they  could  reach  ;  and  their 
method  of  operations  seems  to  have  been  in  other  cases  the  same 
as  that  adopted  with  the  plaintiff,  namely,  to  get  up  the  semblance 
of  a  contract  as  the  guise  under  which  to  practice  their  fraud. 
Such  rascals  always  lament  with  ''  long  faces"  and  "holy  horror'* 
any  deviation  from  well-settled  rules  of  the  law  of  evidence  that 
tends  to  bring  them  to  their  just  deserts  ;  but  we  are  happy  to 
believe  in  this  case,  that  no  such  deviation  is  necessary  to  accom* 
plish  substantial  justice. 

Judgment  affirmed. 
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HYDE  V.  LAWRENCE. 
Promissory  Note.     Pleading. 

In  assumpsit  on  a  promissory  note  by  the  l)earer  against  the  maker,  it  appeared  that 
it  was  drawn  payable  to  the  wardens  and  vestry  of  a  certain  church,  or  bearer,  and 
there  was  evidence  tending  to  show  that  after  it  was  executed  and  delivered  to  the 
corporation,  and  before  it  passed  into  plaintiff's  possession,  the  corporation  became 
in  fact  extinct  by  the  removal  of  its  officers  and  members.  It  did  not  appear  that 
the  corporation  ever  parted  with  title  to  the  note,  and  plaintiff  showed  no  title. 
Held,  that  if  the  corporation  did  become  extinct,  the  defendant  w^as  not  thereby 
discharged  from  his  liability  on  the  note,  but  that  title  thereto  vested  somewhere, 
and  that  plaintiff,  having,  so  far  as  it  appeared,  lawful  possession  of  the  note,  might 
maintain  an  action  thereon  in  his  own  name,  and  recover  for  the  benefit  of  the 
holder  of  the  legal  title. 

Plaintiff  declared  upon  a  note  as  made  by  defendant  only,  and  offered  in  evidence  a 
note  made  by  defendant  and  another  jointly.  Hdd,  that  the  non-joinder  of  the 
other  maker  could  not  be  taken  advantage  of  under  the  general  issue. 

Assumpsit  upon  a  promissorj  note.  Plea,  the  general  issue,  and 
trial  by  the  court,  March  Term,  1876,  Wheeler,  J.,  presiding. 

The  declaration  alleged  that  defendant  executed  and  delivered 
to  the  Wardens  and  Vestry  of  Christ  Church,  Hampton,  a  prom- 
issory note,  whereby  for  value  received  he  promised  to  pay  said 
Wardens  and  Vestry,  or  bearer,  three  years  from  date  thereof, 
$600,  with  interest ;  that  afterwards,  plaintiff  became,  and  at  the 
time  of  declaring  was,  the  bearer  of  said  note,  whereby,  £c. 

Plaintiff  offered  in  evidence  a  note  such  as  was  declared  upon, 
except  that  it  was  the  joint  note  of  defendant  and  another.  De- 
fendant objected  to  the  introduction  of  the  note,  for  that  it  was  a- 
joint  note,  and  varied  from  the  one  declared  upon,  but  the  court 
overruled  the  objection,  and  admitted  it ;  to  which  defendant  ex- 
cepted. Defendant's  evidence  tended  to  show,  that  the  last  elec- 
tion of  church  o£Scers  was  in  1865,  about  a  year  after  the  note 
was  given  ;  that  nearly  all  the  officers  and  members  of  the  church 
had  moved  away ;  and  that  though  th(;re  had  never  been  any  legal 
proceedings  for  the  dissolution  of  the  corporation,  it  had  really 
become  extinct ;  and  that  the  note  was  in  possession  of  Oscar  F. 
46 
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Thompsrm,  the  attorney  of  the  corporation  at  Granville,  N.  Y., 
until  1871  or  1872.  PlaintiflF  offered  no  evidence  but  the  note;. 
and  it  did  not  appear  that  the  corporation  ever  conveyed  its  title 
to  the  note  to  any  one.  The  court  found  for  plaintiff,  and  ren- 
dered judgment  for  him  to  recover  the  amount  of  the  note  and 
interest ;  to  which  defendant  excepted. 

Prouty  Simons  ^  Walker^  for  defendant,  cited  Wilmot  v.  Munson^ 
i  Day,  114  ;  Sheehey  v.  Mandeville,  7  Cranch,  208 ;  1  Chit.  PI. 
314, 318  ;  Bovill  v.  Wood,  2  M.  &  S.  23  ;  Edw.  Prom.  Notes,  574 ; 
1  Parsons  Bills,  247  ;  Byles  Bills,  6  ;  Chit.  Bills,  648. 

J.  B,  Beaman,  for  plaintiff,  cited  Nash  v.  Skinner ^  12  Vt.  219; 
Ives  V.  ffulet,  12  Vt.  314  ;  McGregor  v.  Balch,  17  Vt.  562 ;  Mel- 
lendy  v.  N.  E.  Protective  Union^  86  Vt.  31 ;  Hills  v.  Marlboro^  40 
Vt.  648  ;  Chase  ^  Grew  v.  Burnhdm  ^  Dow,  18  Vt.  447  ;  Board- 
man  V.  Rogers  et  al  17  Vt.  689 ;  Hackett  v.  Kendall,  23  Vt.  275 ; 
Austin  V.  Birchard,  31  Vt.  589. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  C.  J.  This  is  an  action  brought  by  the  plaintiff  as 
the  bearer  of  a  note  executed  by  the  defendant  to  the  Wardens 
and  Vestry  of  Christ  Church,  Hampton,  or  bearer.  No  question 
is  made  as  to  the  execution  of  the  note,  nor  as  to  defendant's 
liability  to  pay  it,  but  it  is  insisted  that  the  payee  of  the  note  was 
a  corporation  at  the  time  the  note  was  executed,  but  that  since 
the  execution  of  the  note,  and  before  it  passed  into  the  hands  of 
this  plaintiff,  said  corporation,  not  keeping  up  its  organization, 
had  become  extinct,  and  therefore  that  plaintiff  cannot  be  the 
lawful  holder  of  said  note,  and  entitled  to  maintain  this  action. 

That  the  lawful  holder  of  a  negotiable  note  payable  to  bearer 
may  maintain  an  action  thereon  in  his  o\ifu  name,  is  too  well  set- 
tled to  admit  of  question.  It  is  not  necessary  that  he  should  have 
the  legal  title  to  it,  nor  any  interest  in  it.  If  he  has  the  possession, 
the  presumption  is  that  his  possession  is  lawful,  and  he  recovers 
for  the  benefit  of  whoever  has  the  legal  title,  unless  it  is  clearly 
made  to  appear  that  his  possession  is  unlawful. 
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Conceding  that  the  church  corporation  had  liecoine  extinct, 
that  would  not  discharge  the  defendant's  liability  to  pay  this  note. 
It  would  not  extinguish  the  property  of  the  corporation  ;  that 
would  still  exist,  and  the  title  to  it  would  vest  somewhere,  and  it  is 
not  necessary  for  us  to  determine  where  ;  and  whoever  had  the 
title  to  it,  would  have  the  right  to  collect  this  note. 

The  evidence  of  the  defendant  put  into  the  case,  tended  to  show 
that  this  note  was  in  the  hands  of  the  corporation  as  late  as  1871 
or  1872  ;  that  it  was  thon  in  the  hands  of  Thompson,  of  Granville, 
N.  Y.,  as  the  attorney  of  the  corporation,  rhe  fair  presumption 
woald  be,  that  it  was  placed  in  his  hands  for  collection  by  compe- 
tent authority.  For  aught  that  appears,  this  suit  was  instigated  by 
Thompson,  and  brought  in  the  name  of  the  plaintiff  in  this  state, 
as  a  matter  of  convenience,  or  for  any  other  cause.  The  legal 
title  may  have  been  in  Thompson,  and  by  him  transferred  to  the 
plaintiff.  It  is  quite  as  reasonable  to  suppose  any  of  these  things, 
as  to  infer  that  the  plaintiff  obtained  this  note  surreptitiously,  from 
the  naked  fact  that  said  corporation  had  become  extinct.  We 
think  the  Gt>unty  Court  was  right  in  holding  that  the  facts  proved 
were  not  sufficient  to  prevent  the  plaintiff's  recovery. 

But  it  is  urged  that  the  plaintiff  is  not  entitled  to  maintain  this 
suit  against  this  defendant,  because  the  note  on  which  he  seeks 
to  recover  was  executed  by  the  defendant  jointly  with  one  Albert 
A.  Lawrence,  who  is  not  made  a  party  to  the  suit.  This  objec- 
tion should  have  been  taken  advantage  of,  if  at  all,  by  a  plea  in 
abatement.  The  general  rule  that  the  non-joinder  of  a  defendant 
can  be  taken  advantage  of  only  by  plea  in  abatement,  is  elemen- 
tary. This  was  expressly  de<5ided  in  McGregor  v.  Balch^  17  Vt. 
562*  That  was  9cire  facias  upon  a  recognizance  against  two  of 
four  joint  recognizors.  The  general  issue  was  pleaded,  and  on 
trial  it  was  claimed  that  there  was  a  fatal  variance  between  the 
declaration  and  the  proof.  The  Supreme  Court  held  that  the 
non-joiuder  could  not  be  taken  advantage  of  under  tiie  general 
issue.  Judge  Redfield  says :  '*  The  rule  and  the  reason  for  it 
seem  to  us  to  be  the  same,  whether  the  declaration  be  upon  a 
contract  of  record,  ur  upon  any  other  written  contract,  as,  a  bill, 
Bote,  or  bond ;  and  in  all  those  cases,  it  is  well  settled  that  the 
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omission  of  a  joint  contractor  can  only  be  taken  advantage  of  bj 
plea  in  abatement,  unless  such  omission  appear  upon  the  record, 
that  is,  the  record  of  the  very  suit  upon  trial." 

There  are  many  other  decisions  substantially  to  the  same  effect 
in  this  state. 

Judgment  affirmed. 


ROSS  V,  TROY  &  BOSTON  RAILROAD  CO. 
Common  Carrier.     Negligence.     Sale.     Venting  of  Title. 

A  CHrrier  of  freight  is,  as  against  the  acts  of  the  shipper,  bound  to  the  exeidse  of 
reasonable  care  and  diligence  only.  Thus,  where  plaintiff  loaded  heavy  machioeiy 
upon  a  platform  car,  and  blocked  its  wheels  with  insufficient  blocking  insecurely 
nailed,  by  reason  whereof  the  machinery,  while  being  transported  by  defendant, 
broke  from  its  fastenings  without  fault  of  defendant  in  the  running  of  the  train  or 
in  maintenance  of  the  track,  and  was  injured,  it  was  held^  that  defendant  was  not 
liable  therefor,  although  its  yard-master  and  forwarder  of  freight  ears  saw  the 
fastenings  and  noticed  their  insufficiency  before  the  injury  was  done. 

The  shipper  of  the  machinery,  who  lived  in  R.,  was  under  contract  to  erect  a  building 
for  the  consignees,  in  P.,  and  furnish  it  with  machinery,  for  a  gross  sam,  the  con- 
signees paying  freight  on  the  machinery.  Hdd^  that  the  shipper  might  maintain 
an  action  against  the  carrier  for  injuries  done  to  the  machinery  while  in  transit. 

Case  for  negligence  in  carrying  machinery,  whereby  it  was 
injured.  Plea,  the  general  issue,  and  trial  by  jury,  September 
Term,  1876,  Wheeler,  J.,  presiding. 

PlainiiflTs  evidence  tended  to  show  that  his  workmen,  on  May 
18,  1874,  by  his  direction,  loaded  on  a  platform  car  that  had 
been  furnished  him  at  his  shop  in  Rutland  by  the  Delaware  k 
Hudson  Canal  Company,  certain  machinery,  consisting  among 
other  things,  of  a  piece  of  shafting  with  a  fly-wheel  and  pulley  at 
one  end  and  a  crank  and  crank-wheel  at  the  other,  consigned  to 
Strother  &  Sons  of  Philadelphia,  to  be  transported  by  said  com- 
pany to  Eagle  Bridge,  and  thence  by  defendant  over  its  railroad 
to  Troy,  whence  it  was  to  go  by  water  to  Philadelphia,  where 
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plaiDtiff  was  to  take  it  and  set  it  up  for  the  coqsigDoes,  under  a 
contract  to  erect  for  them  a  building  and  furnish  it  with  machin- 
ery for  $9500,  the  consignees  paying  the  freight  on  the  machin- 
ery ;  that  the  machinery  was  fastened  on  the  car  by  blocks  made 
of  slabs  fifteen  to  eighteen  inches  long,  split  through  the  middle, 
and  placed  as  blocking  under  the  fly-wheel  and  crank-wheel,  the 
thick  part  being  next  to  the  wheels,  and  nailed  to  the  floor  of  the 
car  with  twenty-penny  nails,  and  was  apparently  sufficiently  fas- 
tened; that  after  it  was  so  loaded  and  fastened,  plaintifi^s  superin- 
tendent was  called  and  examined  it,  and  pronounced  the  fastenings 
sufficient ;  that  it  was  the  custom  of  plaintiff  to  have  his  work- 
men load  the  machinery  that  he  manufactured  and  sent  to  his 
customers,  and  fasten  it  in  such  manner  as  they  deemed  sufficient, 
and  for  the  railroad  company  to  do  nothing  about  loading  it  or 
fastening  it  before  it  was  started ;  that  the  car  on  which  the 
machinery  was  loaded  was  taken  by  the  canal  company  to  Eagle 
Bridge,  and  there  received  by  defendant,  whose  road  was  then  in 
operation  ;  that  within  a  few  days  thereafter,  the  machinery  was 
returned  from  Troy  by  defendant,  with  the  pulley  and  crank  and 
crank-wheel  broken  and  the  shaft  bent ;  and  that  the  injury  hap- 
pened while  the  machinery  was  in  the  possession  of  the  defendant. 
The  defendant's  testimony  tended  to  prove  that  the  car  on 
which  the  machinery  was  loaded,  was  duly  received  by  defendant 
and  taken  to  Troy ;  that  after  its  arrival,  it  was  put  into  a  train, 
and  the  train  carefully  backed  down  towards  the  docks  at  a  rate 
of  speed  not  exceeding  three  miles  an  hour ;  that  while  the  train 
was  rounding  a  curve,  the  outer  wheels  of  the  car  on  which  the 
machinery  was,  rose  and  tipped  so  that  the  fastenings  under  the 
lower  side  of  the  fly-wheel  gave  way,  and  the  shaft  and  wheels 
rolled  over  and  against  the  abutment  of  a  bridge  on  the  lower 
side  of  the  car,  and  finally  fell  to  the  ground  and  were  thereby 
injured  ;  that  the  engineer  and  fireman  were  looking  at  the  wheel 
as  it  began  to  roll ;  that  the  engineer  instantly  reversed  the 
engine,  and  the  fireman  applied  the  brakes,  stopping  the  train 
within  the  length  of  a  car,  and  as  soon  as  possible;  that  the  track 
was  well  constrocted  and  in  good  condition,  and  that  the  accident 
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happened  without  any  fault  on  the  part  of  defendant,  its  agents 
or  servants,  in  running  the  train 

Defendant's  evidence  further  tended  to  show,  that  upon  exam- 
ination had  immediately  after  the  train  was  stopped,  it  appeared 
that  the  blocking  on  the  lower  side  of  the  fly-wheel  was  turned 
around,  and  held  to  the  car  by  one  nail  near  one  end  ;  that  two 
nails  at  the  other  end  were  broken  of,  while  nearer  the  middle 
there  were  four  or  five  driven  through  the  block  but  not  into 
the  floor  of  the  car,  they  having  turned  and  clinched  in  the  bot- 
tom of  the  block. 

Defendant's  evidence  further  tended  to  e^how  that  the  injury  hap- 
pened wholly  from  the  unskillful  manner  in  which  the  nails  were 
driven  into  the  block  under  the  west  and  lower  side  of  the  fly- 
wheel. 

Among  other  witnesses  who  testified  as  to  the  cause  of  the  acci- 
dent, was  Philip  H.  Hicks,  defendant's  yard-master  at  Troy,  part  of 
whose  business  it  was  to  receive  and  forward  freight  cars,  and  to  see 
that  they  were  in  good  condition  and  properly  loaded,  and  who,  on 
cross-examination,  testified  that  he  noticed  after  the  car  came  into 
the  yard  at  Troy,  that  the  blocking  of  the  machinery  was  shaky ; 
that  it  was  not  very  securely  blocked  for  such  big  machinery,  the 
wheels  being  so  high  and  so  slight  blocking  under  them,  that  he 
wondered  it  had  come  so  far  in  that  condition,  and  spoke  to  their 
men  about  it,  and  that  he  should  not  have  sent  it  along  if  he  had 
used  his  better  judgment ;  but  that  the  blocking  under  the  large  wheel 
that  finally  gave  way  and  caused  the  injury,  was  in  its  place,  and 
did  not  appear  to  have  been  stirred  at  all,  and  that  the  only  de- 
fect in  it  was,  that  it  was  insufficient  in  the  first  place.  And  one 
Patrick  Carey  testified  that  he  was  the  conductor  of  the  train  in 
which  the  car  was  when  the  machinery  fell  ofi*;  that  the  car  came 
into  the  yard  at  Troy  about  six  o'clock  one  evening,  and  left  at 
nine  or  ten  o'clock  in  the  morning,  a  day  or  two  after ;  that  he 
saw  it  with  the  machinery  on  it  after  it  came  in  and  noticed  how 
it  was  loaded  ;  that  the  large  wheel  was  blocked  on  both  sidt^s, 
but  not  endwise  ;  that  he  did  not  notice  anything  wrong  about  it, 
but  thought  that  the  car  was  all  right,  and  also  the  fastenings. 
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Defendant  also  introduced  testimony  tending  to  show  that  plain- 
tiff testified  on  a  former  trial  that  he  considered  that  the  property 
in  the  machinery  passed  to  the  consignees  when  it  was  placed  on 
the  car.  Defendant  also  claimed  that  the  jury  should  find  from 
the  evidence  that  the  injury  to  the  machinery  was  caused  by  the 
unskillful  and  insufficient  manner  in  which  the  block  was  nailed 
and  fastened  by  plaintiff,  and  that  as  the  insufficiency  in  the  fas- 
tenings of  the  block  was  not  visible,  defendant  could  have  had  no 
knowledge  of  it,  and  that  as  the  injury  happened  without  any 
fault  or  carelessness  on  the  part  of  defendant  or  its  servants,  de- 
fendant was  entitled  to  a  verdict ;  that  plaintiff,  having  taken  upon 
himself  the  responsibility  toload  the  machinery,  and  to  fasten  the 
same,  and  having  delivered  it  to  the  railroad  company  so  loaded 
and  fastened,  and  apparently  secure  and  in  good  conditicm,  the 
jury  might  find  an  implied  contract  that  defendant  should  not  be 
held  liable  for  an  injury  resulting  from  any  defects  in  the  loading 
and  fastening  of  the  machinery,  and  that  as  the  machinery  was 
consigned  to  Strother  &  Sons,  and  they  paid  the  freight  on  it, 
there  was  a  delivery  of  it  to  them  at  Rutland,  and  that  therefore 
plaintiff  could  not  maintain  the  suit. 

The  court  held  that  the  claims  of  the  defendant  were  not  all 
warranted  by  the  'evidence  ;  that  as  the  defendant's  yard-master 
at  Troy,  and  the  conductor  of  the  train  carrying  the  machinery, 
observed  the  machinery  and  its  condition  before  it  was  sent  alon^ 
to  be  delivered  to  the  next  carrier,  it  was  the  duty  of  them,  or 
some  other  of  the  agents  or  servants  of  the  defendant,  if  anything 
was  necessary  to  be  done  to  make  the  machinery  secure  for  trans- 
portation to  the  next  carrier,  to  do  it ;  and  that  as  nothing  was 
done,  and  the  machinery  was  injured  while  being  transported 
by  defendant,  defendant  was  liable,  if  the  machinery  was  the 
property  of  the  plaintiff^  and  charged  the  jury  that  if  by  the  uu 
derstanding  between  plaintiff  and  Strother  &  Sons,  the  property 
was  to  become  theirs  when  delivered  on  the  cars,  they  should  re- 
turn a  verdict  for  defendant ;  but  if  it  remained  the  property  of 
plaintiff,  to  return  a  verdict  for  him  ;  to  which  defendant  ex- 
cepted. 
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Gardner  ^  Harmon  ((7.  N.  Davenport  with  them),  for  de- 
fendant. 

The  first  point  at  issue  was,  whether  the  consignor  of  goods 
shipped  by  railway  can  maintain  an  action  in  the  event  of  their 
injury,  under  the  circumstances  of  this  case.  That  the  action 
ought  properly  to  have  been  brought  by  the  consignee,  and  that 
after  the  determination  of  this  suit  another  can  be  brought  by  the 
consignee  notwithstanding  a  judgment  in  this,  is  evidently  settled 
in  the  following  cases.  Dawes  v.  Peck^  8  T.  R.  330  ;  2  Saund. 
475  ;  3  P.  W.  186 ;  3  B.  &  P.  584 ;  Pottei-  v.  Lansing,  1  Johns. 
215  ;  6  Binney,  129 ;  6  S.  &  R.  429 ;  3  B.  &  Aid.  277. 

That  the  carrier  is,  "  in  coutemplatinn  of  law,  the  bailee  of  the 
person  to  whom  and  not  by  whom  the  goods  arc  sent,"  is  held  in 
the  following  cases.  2  Exch.  i  ;  4  B.  &  0.  219 ;  6  CI.  &  P.  600; 
2  M.  &  W.  277,  653 ;  2  E.  &  B.  364;  Bull  v.  Bobison,  10  Exch. 
342 ;  1  Conn.  60 ;  Spencer  v.  Hale,  30  Vt.  314  ;  11  Ind.  55;  1 
Gray,  536,  and  see  Benjamin  Sales,  577. 

That  a  carrier  is  not  liable  for  accidents  and  losses  caused  by 
the  inherent  defects  or  the  evil  character  of  the  goods  themselves, 
or  by  the  bad  packing  or  loading  of  the  same,  is  well  settled. 
Redf.  Carriers,  ss.  231,  236 ;  2  Redf.  Railw.  s.  186  ;  Wharton 
Negligence,  s  566  ;  Rixford  v.  Smith,  52  N.  H.  355. 

The  question  of  negligence  is  one  of  mingled  law  and  fact, 
never  to  be  withdrawn  from  the  jury  when  the  evidence  is  con- 
flicting. Wharton  Negligence,  s.  42,  and  cases  cited ;  23  Vt. 
887  ;  24  Vt.  497. 

A.  A.  Nicholson  (J,  C,  Baker  with  him),  for  plaintiff. 

A  common  carrier  is  regarded  by  the  law  as  an  insurer  of  the 
property  intrusted  to  him,  and  is  legally  responsible  for  acts 
against  which  he  could  not  provide,  from  whatever  cause  arising, 
the  acts  of  God  and  the  public  enemies  only  excepted.  The  loss 
of,  or  damage  to,  property  in  his  possession,  to  be  carried,  is  of 
itself  sufficient  proof  of  negligence,  the  maxim  being  that  every- 
thing is  negligence  which  the  law  does  not  excuse  ;  so  that  in  all 
cases  but  those  mentioned  as  excepted,  his  own  faultlessness  is  no 
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discharge.  Angell  Carriers,  ss.  67,  148,  162,  153,  241 ;  Story 
Bailm.  ss.  489,  490,  491 ;  Redf.  Railw.  282. 

A  common  carrier  cannot  by  contract  relieve  himself  from 
liability  for  the  loss  of  goods  delivered  to  him  for  transportation, 
that  has  been  occasioned  by  his  own  or  his  servant's  negligence, 
however  slight,  or  where  such  negligence  has  in  any  degree  con- 
tributed to  such  loss.  Michigan  Southern  JR,  M.  Co,  v.  Heaton^ 
37  Ind.  448 ;  s.  c.  10  Am.  Rep.  89 ;  Lamb  v.  Camden  ^  Amboy 
R.  R.  Co,  46  N.  Y.  271 ;  8.  c.  7  Am.  Rep.  327  ;  Empire  Trans- 
portation  Co.  v.  Wam9utta  Oil  Co,  63  Penn.  14  ;  8.  c.  3  Am.  Rep. 
515  ;  School  District  in  Medfield  v.  Boston^  Hartford  ^  Erie  R. 
R.  Co.  102  Mass.  552 ;  ffollister  v.  Nowlen,  19  Wend.  234 ;  Story 
Bailm.  s.  570  ;  Beck  v.  Evans ^  16  East,  244  ;  Cole  v.  Goodwin, 
19  Wend.  251 ;  N.  J,  Steam  Navigation  Co,  v.  Mer,  Bank^  6 
How.  344. 

The  exceptions  show  a  state  of  facts  implying  actual,  culpable 
negligence  on  the  part  of  the  defendant. 

The  payment  of  freight  by  the  consignees,  affords  no  criterion 
by  which  to  determine  the  question,  in  whom  vested  the  right  of 
action.  The  true  test  is,  rather,  in  whom  was  the  legal  title  to 
the  property  at  the  time  of  the  injury  ?  This  was  a  question  of 
fact,  and  the  court  submitted  it  to  the  jury  under  proper  instruc- 
tions, and  the  jury  must  have  found  that  at  the  time  of  the  acci- 
dent and  injury  complained  of,  the  title  and  ownership  of  the 
property  was  in  the  plaintiff;  and  their  finding  is  conclusive  upon 
this  point. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  County  Court  seem  to  have  regarded  the 
facts  stated  by  Hicks  on  cross-examination,  as  decisively  fix- 
ing liability  on  the  defendant  for  the  injury  to  the  property. 
That  Hicks  saw  the  articles  as  they  had  been  fixed  and  fastened 
by  the  plaintiff,  and  thought  the  fastenings  inadequate,  seems  to 
have  been  regarded  as  the  vital  fact  working  that  result.  The 
fastening,  whose  insufficiency  caused  the  injury,  had  not  been 
changed  in  any  respect  when  Hicks  saw  it,  nor  when  the  accident 
happened.  Had  that  fastening  been  sufficient,  the  accident  would 
47 
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not  have  happened.  Is  the  defendant  chargeable  with  the  conse- 
quences of  that  iusuflSciency  ?  We  think  not,  in  the  sense  in 
which  the  County  Court  seems  to  have  regarded  it.  The  under- 
taking and  duty  of  the  defendant  was,  to  transport  and  deliver 
safely  against  all  contingencies  except  the  act  of  God,  public 
enemies,  and  acts  of  the  parties  shipping  the  property.  It  was 
the  insurer  against  everything  but  those.  But  as  against  them,  it 
was  bound  only  to  the  exercise  of  reasonable  care  and  diligence. 

In  this  case,  it  undertook  to  transport  the  articles  safely,  in  the 
condition  in  which  the  plaintiff  had  packed  them,  insuring  against 
everything  but  that  condition  and  its  consequences,  and  bound  to 
use  reasonable  care  and  diligence  agaiust  injury  resulting  from 
that  condition.  The  car  was  procured  by  the  plaintiff  of  another 
railroad  company,  it  was  taken  and  loaded  by  the  plaintiff  in  his 
own  way,  and  as  loaded,  came  to  defendant  from  another  road, 
and  was  taken  by  the  defendant  in  the  line  of  transportation  to 
Troy,  in  the  condition  in  which  the  plaintiff  had  loaded  and  pre- 
pared it  for  transportation.  The  plaintiff  did  not  ask  nor  expect 
anything  more  to  be  done  by  the  railroads  in  that  respect.  It 
stands  for  consideration  the  same  as  if  the  plaintiff  had  put  the 
articles  into  boxes,  and  had  loaded  them  in  his  own  way.  He 
would  have  the  risk  of  the  sufficiency  of  the  packing.  If  damage 
should  occur  by  reason  of  insufficiency  in  that  packing,  the  carrier 
would  not  be  liable  for  it.  If  on  the  journey  the  boxes  should 
get  broken  and  the  packing  loosened  and  insecure,  it  would  be- 
come the  duty  of  the  carrier  to  exercise  reasonable  and  proper 
care  to  secure  the  articles  against  injury  on  that  account.  Bat 
supposing  the  boxes  to  have  remained  whole,  and  it  should  not 
appear  that  the  contents  had  got  loose,  it  would  be  difficult  to 
assign  a  reason  why  the  carrier  should  be  chargeable  for  injury 
resulting  solely  from  their  having  got  loose,  or  from  the  boxes  not 
proving  strong  enough  to  hold  them. 

In  the  case  before  us,  the  testimony  is  that  the  blocking  under 
the  large  wheel  that  finally  gave  way  and  caused  the  injury,  was 
in  its  place,  and  did  not  appear  to  have  been  started  or  stirred  at 
all,  and  the  only  defect  in  it  was,  that  it  was  insufficient  in  the 
first  place. 
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It  seems  incoogruous  for  the  plaintiff  to  claim  that  the  defend- 
ant should  overjudge  him  in  a  matter  in  which  he  assumed  to 
judge  and  to  do  all  that  he  required  or  supposed  necessary  to  be 
done  in  the  premises,  and  that  the  defendant  should  be  respon- 
sible for  the  inadequacy  of  what  the  plaintiff  adjudged  and  did. 
If  things  continued  to  be  just  as  the  plaintiff  had  fixed  them,  and 
nothing  occurred  in  the  transportation,  against  which  the  defend- 
ant was  bound  to  exercise  precautions  beyond  what  the  plaintiff 
had  done,  there  would  seem  to  be  no  ground  for  holding  the  de. 
fendant  liable  for  the  plaintiff  ^s  shortcoming. 

We  think  the  cause  should  have  been  submitted  to  the  jury  upon 
views  conformable  to  what  is  above  expressed,  for  them  to  find 
from  the  evidence  whether  the  injury  was  caused  by  the  failure  of 
the  defendant  to  exercise  reasonable  and  proper  care  in  respect 
to  the  fastenings  and  the  transportation  of  the  articles  in  question. 

The  other  question,  viz.,  as  to  the  right  of  the  plaintiff  to  bring 
this  suit,  we  think,  upon  the  evidence,  is  with  the  plaintiff. 

Judgment  reversed,  and  cause  remanded. 


CASES 


ABGUBD    AND    DETERMINED 


IN  THB 


SUPREME     COURT 


FOR  THB 


COUNTY  OF  BENNINGTON, 


AT  THB 


FEBRUARY  TERM,  1877. 


FItBSENT  : 

Hon.  JOHN  PIERPOINT,  Chief  Judge. 


Hon.  JAMES  BARRETT, 

Hon.  homer  E.  ROYCE,  V  Assistant  Judges. 

Hon.  JONATHAN  ROSS, 


^l 


HICKOK  V.  THAYER. 
Exemption  from  Attachment.     Practice. 

In  trover  for  a  horse  attached,  plaintiff  claimed  it  exempt,  and  testified,  withoat  con- 
tradiction, that  he  and  his  son  bought  the  horse  in  the  spring  of  1871,  when  they 
were  partners  in  putting  up  lightning  rods;  that  they  used  the  horse  with  another 
they  owned,  in  carrying  lightning  rods  from  plac«  to  place,  and  that  in  the  Ml  of 
1871,  he  bought  his  son's  interest  in  the  horse,  but  that  they  used  it  in  their  busi- 
ness during  the  summer  seasons  of  1872  and  1873;  that  at  the  end  of  the  Beason  of 
1873,  they  closed  their  business ;  that  his  son  died  in  1874,  after  which  he  travelled 
a  little  to  collect  debts,  and  to  put  up  lightning  rods,  using  the  horse  then  as  before; 
tliat  the  horse  was  used  once  during  the  summer  of  1874  to  draw  a  load  of  stone, 
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once  to  draw  a  load  of  lumber,  and  was  let  once  to  move  a  man,  and  that  up  to  the 
time  of  the  attachment,  November  19,  1874,  the  horse  was  used  to  drive  single  for 
purposes  of  business  and  pleasure.  Heldy  that  it  could  not  be  assumed  as  matter  of 
law  that  the  horse  was  not  kept  and  used  for  team  work,  and  that,  as  there  was 
evidence  tending  to  show  that  it  was,  that  question  should  have  been  submitted  to 
the  jury,  and  that  the  court  erred  in  ruling  as  matter  of  law  that  it  was  not. 

Trespass  for  a  horsd,  blanket,  and  halter.  Plea,  the  general 
issue^  with  notice  of  special  matter.  Trial  by  jury,  June  Term, 
1876,  Wheeler,  J.,  presiding. 

Defendant  admitted  the  taking,  and  justified  the  taking  of  the 
hoi*se  only,  under  a  writ  of  attachment  against  plaintiff. 

PlaintifT  testified  that  he  lived  at  Port  Edward,  New  York,  and 
was  the  owner  of  the  horse,  blanket,  and  halter  at  the  time  they 
were  taken  by  defendant  on  November  19,  1874,  and  that  he  then 
notified  defendant  that  the  horse  was  his  only  team,  and  that  he 
claimed  it  was  exempt  from  attachment ;  that  he  and  his  son 
bought  the  horse  in  the  spring  of  1871,  to  use  in  the  lightning-rod 
business,  in  which  they  were  then  engaged  as  partners ;  that  he 
bought  it  of  the  firm  in  the  following  fall ;  that  he  and  his  son 
used  it  with  another  horse  that  was  owned  by  the  firm,  in  the  sea- 
sons of  1872.  and  1878,  in  their  said  business,  mostly  in  New  Jer- 
sey, whither  they  went  in  April,  and  whence  they  returned  in 
August  or  September  ;  that  it  was  their  castom  after  the  close  of 
the  business  season,  to  come  home  and  break  up  for  the  winter, 
and  keep  their  horses  for  use  in  the  same  business  the  following 
season  ;  that  the  firm  closed  its  business  in  ^873,  and  that  his  son 
died  in  1874,  but  that  plaintiff  made  some  collections  after  that. 
Plaintiff  further  testified,  that  he  bought  the  horse  for  a  business 
horse,  and  that  it  was  his  only  team  ;  that  he  used  it  as  such  in 
his  own  private  business,  and  had  sold  some  lightning-rods  in  his 
own  business,  using  the  horse  on  a  double  wagon  to  carry  the 
rods  from  place  to  place  ;  that  as  surviving  partner  he  had  another 
horse  that  had  belonged  to  the  firm,  and  that  on  one  occasion  in 
the  summer  of  1874,  he  had  used  the  two  horses  to  draw  a  load 
of  stone ;  that  he  had  used  them  once  to  draw  some  lumber  from 
Manchester  to  Fort  Edward,  and  let  them  once  to  a  man  to  move 
with  from  Arlington  to  Fort  Edward  ;  and  that  he  had,  up  to  the 
time  of  the  taking  in  question,  used  the  horse  to  drive  single  in  a 


874  BENNINGTON  COUNTY, 

Hickok  V.  Thayer. 

carriage  for  purposes  of  business  and  pleasure ;  that  the  horse 
was  worth  $175,  and  the  one  that  belonged  to  the  firm,  f90. 

Upon  this  testimony,  which  was  uncontradicted,  the  court  held 
that  the  horse  was  not  kept  and  used  for  team  work  within  the 
meaning  of  the  statute,  and  directed  a  verdict  for  the  value  of  the 
blanket  and  halter  only  ;  to  which  plaintiff  excepted. 

B.  Howard  (^Burton  ^  Munson  with  him),  for  plaintiff,  cited 
Haskill  V.  Andros^  4  Vt.  609 ;  Freeman  v.  Carpenter y  10  Vt. 
433  ;  Mundell  v.  Hammond^  40  Vt.  641  ;  Web%ter  v.  Ome^  45 
Vt.  40  ;  Alien  v.  Thompson,  45  Vt.  472. 

Miner  ^  Beebe,  for  defendant,  cited  Oen.  Sts.  c.  47,  s.  13 ; 
Acts  of  1866,  No.  89,  s.  1. 

The  opinion  of  the  court  was  delivered  by 

Babbett,  J.  The  statute  in  question  in  this  case  should  be 
given  effect  to  according  to  its  true  intent  and  meaning.  It 
should  not  be  enlarged  nor  diminished  in  its  scope  and  effect 
beyond  that  by  judicial  construction.  When  it  is  said  that  such 
statutes  should  be  liberally  construed  in  favor  of  the  debtor,  it 
should  not  be  meant  nor  understood  that  the  debtor  has  any  more 
claim  to  have  it  extended  in  his  favor  to  cases  that  were  not  con- 
templated by  the  Legislature,  than  the  creditor  has  to  have  it  ex- 
tended in  like  manner  in  his  own  favor.  The  province  of  the  court 
is  exhausted  when  it  has  made  an  application  of  the  law  to  the 
given  case,  answerable  to  the  real  meaning  and  intent  of  the  law. 
Such  is  the  idea  in  all  that  has  been  said  on  the  subject  in  the 
cases.  ^^  Two  horses  kept  and  used  for  team-work,  in  lieu  of 
oxen,  shall  be  exempt."  One  yoke  of  oxen  of  steers,  without 
qualification,  are  exempt.  Not  so  as  to  horses.  In  order  that 
they  should  be  exempt,  they  must  be  '^  kept  and  used  for  team- 
work, and  such  as  the  debtor  may  .select  in  lieu  of  oxen."  This 
last  expression, ''  in  lieu  of  oxen,"  means,  that  the  debtor  cannot 
have  both  a  yoke  of  oxen  and  also  horses  at  the  same  time  exempt. 
The  whole  provision  is  to  the  effect  that  while  oxen  or  steers  are 
exempt,  without  regard  to  the  purpose  and  use  for  which  they 
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are  kept,  horses  are  only  exempt  when  kept  and  used  for  team- 
work ;  and  in  case  the  debtor  has  oxen,  the  horses  are  not  ex- 
empted unless  the  debtor  selects  them  for  exemption  in  lieu  of 
oxen,  which,  by  the  fact  of  such  selection  of  the  horses,  are  ex- 
clnded  from  exemption. 

"Kept  and  used  f)r  team-work"  is  the  test  of  exemption,' 
whether  the  debtor  has  oxen  or  not.  Such  is  the  language  in  the 
opinion  of  the  court  by  Peck,  J.,  in  Mundell  v.  Hammond^  40  Vt. 
647.  WebBter  v.  Orw«,  45  Vt.  40,  furnishes  an  illustration  of  what 
is  meant  by  that  expression.  Prior  to  a  certain  time,  the  owner 
of  the  horse  had  let  others  drive  it  on  several  occasions  and  drove 
it  a  little  himself,  but  how  much  did  not  appear.  For  a  few 
weeks  he  was  in  possession  of  a  farm,  and  within  that  time  he 
used  the  horse  in  the  drawing  of  stumps  and  stone  and  drawing 
up  wood.  Within  ten  days  from  the  commencement  of  such  pos- 
session the  horse  was  attached.  The  County  Court  found  and 
held  the  use  on  the  farm  to  be  such  as  is  contemplated  by  the 
statute  as  giving  exemption,  and  the  Supreme  Court  affirmed  the 
judgment. 

The  expression  was  used  in  the  statute  in  the  ordinary  sense, 
and  according  to  the  common  understanding  of  its  meaning. 

"  Team-work  "  means,  work  done  by  a  team  as  a  substantial 
part  of  a  man's  business,  as  in  farming,  staging,  express  carrying, 
drawing  of  freight,  peddling,  the  transportation  of  material  used  or 
dealt  in  as  a  business.  This  is  clearly  distinguishable  from  what  is 
circumstantial  to  one's  business,  as  a  matter  of  convenience  in  get- 
ting to  and  from  it,  or  as  a  means  of  going  from  place  to  place  to 
solicit  patronage,  or  to  settle  or  make  collections,  or  to  see  persons 
for  business  purposes.  It  is  plainly  distinguishable  from  family  use 
and  convenience,. pleasure,  exercise  or  recreation.  None  of  these 
uses  of  a  horse  are  suggested  by  the  expression,  "kept  and  used  for 
team-work."  Of  course,  it  is  not  practicable  for  the  court  to  spec- 
ify, in  advance,  the  particular  uses  which  would  and  would  not  fall 
within  the  expression.  When  a  particular  use  is  shown,  practi- 
cally there  would  not  seem  to  be  much  difficulty,  ordinarily,  in 
pronouncing  whether  it  falls  within  the  meaning  of  the  expression 
or  not.     Occasionally  cases  may  arise  which  would  seem  to  sit 
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astride  the  line  of  distinction.  When  such  do  arise,  they  will 
have  to  be  disposed  of  in  the  most  feasible  way,  having  reference 
to  the  law,  in  its  terms  and  purposes,  and  to  the  particular  facts 
presented.  Though  in  this  case  the  evidence  given  looks  rather 
strongly  against  the  right  of  exemption,  still,  we  think  it  cannot 
be  assumed,  as  matter  of  law,  that  the  horse  was  not  ^*  kept  for 
team-work."  That  is  for  the  jury  to  pass  upon  in  view  of  the 
evidence,  under  proper  instructions  In  the  case  of  Webster  v. 
Ome^  suprUy  the  court  recite  the  evidentiary  facts,  bearing  pro 
and  con  on  the  question,  and  from  them,  find  the  ultimate  fact  on 
which  the  law  of  exemption  takes  effect.  If  that  case  had  been 
tried  by  jury,  that  ultimate  fact  would  have  been  submitted  to  the 
finding  of  the  jury.  In  this  case  there  is  evidence  proper  to  be 
considered  in  favor  of  the  plaintiff's  claim  of  exemption.  Whether 
sufiScient  to  make  out  the  ultimate  fact,  was  addressed  to  the  jury, 
and  not  to  the  court.     In  this  respect  we  think  there  was  error. 

No  question  was  made  in  the  County  Court  on  the  fact  that  the 
plaintiff  was  a  citizen  of  New  York.  So  we  do  not  entertain  the 
question  now  made  in  defendant's  argument. 

Judgment  reversed  ;   cause  remanded. 


McEOWEN  &  CO.  V.  SCOTT. 
Acceptance  of  Order. 

Q.f  who  was  at  work  for  defendant  nnder  a  contract  to  get  out  lumber,  wishing  to 
buy  goods  of  plaintiffs,  offered  ihem  his  order  npon  defendant,  which  they  took, 
charged  to  defendant,  credited  to  G.,  and  presented  to  defendant  for  acceptance. 
Defendant  declined  to  accept  it  unconditionally,  saying  that  he  was  owing  6.  only 
a  little  over  8100,  but  that  plaintiffs  might  leave  it,  and  that  '*he  thought  he  oould 
save  it  for  them  "  if  G.  went  on  with  the  job,  as  he  thought  he  would,  and  that  he 
would  keep  all  over  the  running  expenses  of  the  job  for  them.  The  order  was  left 
with  defendant,  who  charged  it  in  G.'s  pass-book,  and  ever  after  kept  it,  though 
plaintiffs  had  called  for  its  production.  When  the  order  was  left  with  defendant, 
he  was  not,  in  fact,  owing  G.,  and  was  never  after  indebted  to  him,  as  he  was 
obliged  to  pay  him  as  his  work  progressed,  to  enable  him  to  go  on  with  it.  Held, 
that  there  was  no  acceptance  of  the  order  sufficient  to  bind  defendant  to  its  payment. 
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Book  Account.    The  auditor  reported  the  following  facts : 

The  plaintiffs  are  merchants  in  the  village  of  Bennington. 
Along  in  the  winter  of  1872,  one  Lyman  Greenslit  went  to  plain- 
tiffs and  said  that  his  father  and  he  had  made  a  contract  with  de- 
fendant to  get  out  lumber  for  him,  and  wanted  to  trade  with 
plaintiffs  at  their  store,  and  would  pay  them  by>  an  order  on 
defendant.  He  traded  till  the  bill. amounted  to  $300,  and  then 
gave  plaintiffs  an.  order  on  defendant  for  that  amount,  and 
plaintiffs,  under  date  of  February  10,  1872,  gave  the  Greenslits 
credit  for  the  order,  and  charged  it  to  defendant,  without  extend- 
ing the  amount.  Some  time  afterwards  the  said  Lyman  Oreenslit 
went  to  plaintiffs'  store  and  showed  them  his  and  his  father's 
pass-book,  which  was  in  the  handwriting  of  defendant's  clerk,  and 
contained  defendant's  charges  against  them.  Among  the  charges 
was  one  of  this  order,  under  date  of  February  22,  1872.  Upon 
seeing  this  charge,  plaintiffs  extended  the  amount  of  the  order  on 
their  books. 

Upon  receiving  said  order  as  aforesaid,  Daniel  McEowen,  one 
of  the  plaintiffs,  went  to  defendant's  office  and  presented  the  order 
to  him  for  acceptance.  .  He  declined  to  accept  it  unconditionally, 
but  told  McEowen  to  leave  it;  that  he  was  not  owing  the 
Greenslits  but  a  little  over  one  hundred  dollars  then,  but  if  they 
went  on  with  their  job,  as  he  thought  they  would,  he  thought  he 
could  save  it  for  them,  and  after  the  running  expenses  of  the  job 
were  paid,  would  save  for  them  first.  The  order  was  accord- 
ingly left  with  defendant,  and  has  remained  with  him  ever  since, 
and  has  never  been  delivered  to  plaintiffs,  although  they  have 
called  for  its  production. 

The  Greenslits  continued  to  work  under  their  contract,  and  the 
defendant  paid  them  much  more  than  the  amount  of  said  order 
after  it  was  left  with  him  as  aforesaid  ;  but  he  was  obliged  to  do 
so,  to  enable  them  to  go  on  with  the  contract,  and  to  defray  the 
running  expenses  thereof.  In  the  first  half  of  July,  1872,  de- 
fendant saw  McEowen,  and  told  him  that  the  Greenslits  had  got 
through  work  for  him,  and  that  he  thought  there  would  be  some- 
thing to  pay  plaintiffs  on  the  order,  and  then  was  the  first  intima- 
tion defendant  had  that  plaintiffs  claimed  the  full'  amount  of  the 
order  ;  and  defendant  was  not  aware  till  then  that  plaintiffs  had 
charged  the  order  to  him. 

It  appeared  by  the  testimony  of  D.  W.  Hyde,  that  some  time  after 
the  order  was  left  with  defendant  as  aforesaid,  the  witness  pre- 
sented for  acceptance  an  order  in  his  favor,  drawn  by  the 
Greenslits  on  defendant,  and  that  defendant  declined  to  accept  it 
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because  he  had  accepted  an  order  in  favor  of  plaintiffs,  or,  at 
least,  had  charged  the  Greensilits  with  an  order  in  favor  of  plain- 
tiffs for  $300,  and  feared  there  would  not  be  enough  in  his  hands 
to  pay  both  orders.  Plaintiffs  introduced  no  testimony  to  show 
the  condition  of  the  accounts  between  defendaut  and  the  Greenslits. 
Plaintiffs'  account  agaiust  the  Greenslits,  for  which  said  order  was 
given,  was  m6stly  for  pork,  flour,  and  groceries,  needed  by  them 
to  carry  on  their  contract  with  defendant. 

The  auditor  finds  that  the  amount  of  said  order  is  due  plaintiffs, 
subject  to  the  opinion  of  the  court  on  the  foregoing  facts. 

The  court,  at  the  December  Term,  1875,  Wheeler,  J.,  pre- 
siding, rendered  judgment  on  the  report  for  the  plaintiffs  for  the 
full  amount  of  said  order ;  to  which  defendant  excepted. 

Q-ardner  Sf  Harmon  (^Davenport  ^  Eddy  with  them),  for  the 
defendant,  cited  Fisher  v.  Beekwith^  19  Vt.  31 ;  Arnolds.  Sprague^ 
34  Vt.  402 ;  Hdson  v.  Fuller,  22  N.  H.  183 ;  Jenne  v.  Ward,  1 
B.  &  Aid.  663 ;  Mason  v.  Barff,  2  B.  &  Aid.  26 ;  Chit.  Bills, 
307  ;  Story  Bills,  s.  238 ;  Edw.  Bills,  405  ;  1  Parsons  Bills,  381 
el  seq, 

A,  P.  Lyman  (T.  Sibley  with  him),  for  plaintiffs,  cited  Hall 
^  Chase  v.  Peck  ^  Oi>.  10  Vt.  474;  Jackman  v.  Partridge,  21 
Vt.  658. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  auditor  has  stated  the  facts  found  by  him,  and 
submitted  to  the  court  to  determine  whether  these  facts  render 
the  defendant  liable.  If  they  show  that  the  defendant  had  ac- 
cepted unconditionally  the  Greenslit  order,  or  had  so  conducted 
in  regard  to  it  as  would  in  law  amount  to  an  acceptance,  he  is 
liable  to  plaintiffs  in  some  form  of  action.  The  plaintiffs  received 
the  order,  and  gave  the  Gieenslits  credit  for  it,  and  charged  the 
same  to  the  defendant.  These  acts,  of  themselves,  imposed  no 
liability  upon  the  defendant.  One  of  the  plaintiffs,  Daniel  Mc- 
Eowen, presented  the  order  to  the  defendant  for  acceptance.  It 
is  found  that  '^  he  declined  to  accept  the  order  unconditionally, 
but  told  McEowen  to  leave  the  order ;  that  he  was  not  owing  the 
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Greenslits  but  a  little  over  one  hundred  dollars  then,  but  if  they 
went  on  with  the  job.  as  he  thought  they  would,  he  thought  he 
could  save  it  for  thera,  and  after  the  running  expenses  of  the  job 
were  paid,  would  save  for  them  first."  This  is  all  that  the 
auditor  has  found  ever  passed  between  the  parties  in  regard  to 
the  acceptance  of  the  order.  It  must  all  be  construed  together, 
and  when  so  construed,  amounts  to  an  acceptance  of  the  order  on 
condition  he  could  save  the  amount  of  the  order  for  them  out  of 
what  might  be  due  the  Greenslits  on  the  job  after  deducting  what 
he  might  have  to  pay  them  to  enable  thom  to  go  along  with  and 
complete  the  job.  In  order  to  establish  the  defendant's  liability 
under  this  acceptance,  it  was  incumbent  on  the  plaintiffs  to  show 
that  the  condition  had  been  complied  with  ;  that  the  defendant 
had,  or  might  have,  saved  enough  out  of  what  he  was  to  pay  the 
Greenslits  on  the  job,  above  what  he  necessarily  and  reasonably 
advanced  them  to  pay  their  running  expenses,  to  have  paid  the 
order,  or  at  least,  some  portion  of  it.  It  is  found  that  there  was  not 
in  fact  at  the  time  the  order  was  given,  nor  was  there  afterwards, 
anything  due  the  Greenslits  from  the  defendant  on  the  job,  but 
that  he  was  obliged  to  advance  them  the  entire  amount  their  due, 
to  enable  them  to  go  on  with  the  contract,  and  to  defray  the  running 
expenses  thereof.  It  is  manifest  from  these  facts,  that  the  defend- 
ant^ never  became  liable  by  the  fulfillment  of  the  condition  on 
which  he  accepted  the  order.  As  a  part  of  the  condition  of  the 
acceptance,  the  order  was  to  be  left  with  him  ;  hence,  no  accept- 
ance can  be  inferred  by  his  retention  of  the  order.  There  are 
cases  which  hold  that  where  an  order  is  presented,  or  sent  to  the 
person  on  whom  it  is  drawn,  and  he  takes  it  without  any  qualifi- 
cation or  condition,  and  retains  it  an  unreasonable  time,  this 
amounts  to  an  acceptance,  especially  if  the  acceptor  knew  or  had 
reason  to  expect  that  the  drawee  had  or  would  make  advances, 
or  alter  his  condition  in  consequence  of  such  retention  of  the 
order.  But  such  cases  have  no  applicability  to  the  case  at  bar, 
for  the  reason  already  stated.  The  charge  of  the  order  by  the 
defendant's  clerk,  on  the  pass-book  of  the  Greenslits,  does  not 
tend  to  show  any  change  in  the  terms  of  the  acceptance,  but  only 
that  the  defendant  was  in  good  faith  trying  to  save  the  amount  of 
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the  order  for  the  plaintiflF.  Such  charge  was  not  iDtended  for  the 
eye  of  the  plaintiffs  ;  and  if  it  fell  under  their  eye,  they  had  no 
right  to  interpret  it  as  any  variation  of  the  condition  which  the 
defendant  had  attached  to  his  acceptance  of  the  order.  If  they 
have  been  misled  by  it,  they  have  not  advanced  anything  to  the 
Greenslits  by  reason  thereof,  and  have  not  been  damnified  by  it. 
The  testimony  of  Hyde  was  not  inconsistent  with  the  conditional 
acceptance,  but  rather  tended  to  show  that  the  defendant  was 
acting  in  good  faith  towards  the  plaintiffs,  according  to  the  con- 
dition attached  to  his  acceptance.  What  is  found  in  regard  to 
the  non-production  of  the  order  by  the  defendant,  might  have 
some  bearing  if  the  action  had  been  trover,  but  is  of  no  signifi- 
cance in  this  form  of  action,  especially,  if  the  call  for  its  produc- 
tion was  some  time  when  the  defendant  happened  not  to  have  the 
order  at  hand.  It  is  not  found  that  the  defendant  refused  to  pro- 
duce the  order,  or  to  deliver  it  back  to  the  plaintiffs.  We  find  no 
facts  stated  by  the  auditor,  nor  combination  of  facts,  that  warrant 
holding  the  defendant  liable  on  the  order.  Hence,  it  becomes 
unimportant  to  consider  whether  it  constituted  a  proper  charge 
on  book  that  could  be  recovered  in  this  form  of  action. 

Judgment  reversed,  and  judgment  on  the  report  for  the  defend- 
ant to  recover  his  costs. 


PROBATE  COURT  FOR  THE  DISTRICT  OF  MANCHESTER, 
HOLLY,  Prosecutor,  v.  BZENT,  Administrator.* 

Appeal  from  JDeeision  and  Report  of  Commissioners, 
Prosecution  of  Administration  Bonds, 

The  creditor  of  an  estate,  a  portion  of  one  of  whose  several  claims  has  been  disaUowed 
by  the  commissioners,  cannot  by  appeal  from  their  decision  and  report  carry  that 
claim  to  the  County  Conrt,  and  leave  the  allowance  of  the  other  clHlms  a  valid 
judgment  of  the  Probate  Court  against  the  estate.  The  judgment  of  the  Probate 
Court  upon  the  report  is  a  general  judgment  for  the  balance  found  due  to  or  from 
the  estate  from  or  to  each  creditor. 

*  Decided  at  the  February  Term,  1876. 
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The  creditor  of  an  estate  whose  claim  the  commissioners  have  allowed,  in  order  to 
maintain  debt  on  the  administrator's  bond,  where  the  administrator  has  funds 
BufiScient  to  pay  all  debts  allowed  by  the  commissioners,  and  where  the  time  limited 
by  the  Probate  Court  for  their  payment  has  elapsed,  must  first  obtain  a  specific 
order  of  the  Probate  Court  for  the  payment  of  such  claim. 

Debt  on  an  administration  bond.  The  declaration  set  out  the 
bond,  and  alleged  that  the  commissioners  upon  the  intestate's 
estate  examined  certain  claims  and  demands  against  said  estate 
presented  by  the  prosecutor,  one  of  which  was  for  $240,  and 
another  for  $75 ;  that  they  allowed  the  claim  for  $2-10,  with 
$12  96  interest  thereon,  and  also  the  claim  for  $75,  but  with  a 
set-off  of  $40,  leaving  due  to  the  prosecutor  thereon  the  sum  of 
$35,  with  $1.46  interest ;  that  said  commissioners  made  report  of 
their  doings  to  the  Probate  Court,  and  that  their  report  was 
accepted,  whereby  said  claims  became  separate  and  distinct  judg- 
ments in  favor  of  the  prosecutor  against  said  estate,  one  for 
$252.96,  and  the  other  for  $36.40,  neither  of  which  had  been  ap- 
pealed from  nor  in  any  manner  vacated;  that  the  claims  so  allowed 
became  an  indebtedness  of  said  estate,  which  then  was  and  con- 
tinued to  be  solvent;  that  said  court  directed  defendant  to  pay 
all  the  indebtedness  of  said  estate  within  two  years  and  six 
months  from  September  21,  1869;  that  on  September  24,  1873, 
defendant  rendered  his  final  account  of  his  administration  of  said 
estate,  in  which  he  credited  himself  with  $7,896.34,  as  "  paid 
claims  allowed  by  commissioners,  excepting  claims  of  Hiram  Hol- 
ley,"  the  prosecutor ;  that  said  account  was  then  allowed  by  said 
court,  and  a  balance  of  $9,669.65  found  in  defendant's  hands 
after  paying  claims  allowed  by  commissioners,  "  excepting  the 
two  claims  allowed"  the  prosecutor,  and  "all  expenses  of  settling 
said  estate,  and  all  charges  upon  and  against  said  estate,  except- 
ing the  said  Holley's  claims,"  which-  sum  the  defendant  was  then 
by  said  court  ordered  to  "  pay  over  to  the  persons  legally  enti- 
tled "  thereto.  The  defendant  pleaded,  first,  that  there  was  no 
record  remaining  in  the  Probate  Court  of  any  final  allowance  of 
any  claim  or  demand  of  the  prosecutor  against  said  estate,  as  set 
forth  in  the  declaration  ;  and  secondly,  that  there  was  no  record 
remaining  of  any  order  or  decree  of  said  court  for  payment  of 
said  sums  or  any  part  thereof  by  defendant,  as  set  forth  in  the 


382  BENNINGTON  COUNTY, 


Probate  Court  v.  Kent,  admr. 


declaration.  Judgment  was  rendered  for  the  penalty  of  the  bond, 
and  the  cause  continued  for  the  assessment  of  damages. 

Upon  trial  by  the  court,  the  prosecutor  introduced  in  evidence 
the  probate  record  of  the  commissioners'  report,  by  which  it 
appeared  that  the  prosecutor  presented  three  claims  against 
said  estate,  one  for  f  240,  which  the  commise^ioners  allowed,  with 
112.96  interest  thereon  to  March  21,  1870,  one  for  $56.23,  which 
they  disallowed,  and  one  for  |75,  which  they  allowed,  with  $1.40 
interest,  but  with  a  set-ofiF  of  $40. 

It  was  conceded  that  the  first  item  was  for  a  promissory  note 
given  tor  money  borrowed  of  the  prosecutor  a  few  weeks  before 
the  death  of  the  intestate ;  that  the  second  was  for  balance  on  a 
note  which  the  prosecutor  had  paid  to  Battenkill  Bank  for  the 
intestate  more  than  five  years  before  his  death,  on  which  was  a 
minute  in  prosecutor's  handwriting,  "  due  on  this  note  $56.23 ;" 
and  that  the  third  was  for  a  cow  sold  to  the  intestate  a  few  months 
before  he  died  for  $75,  of  which  $40  had  been  paid.  The  pros- 
ecutor also  introduced  the  record  of  the  final  account  of  the 
defendant  as  administrator  of  said  estate,  allowed  by  the  Probate 
Court,  upon  which  the  defendant  credited  himself  with  ^^  paying 
list  of  claims  (except  those  allowed  to  Hiram  Holley),  $7,896.34," 
which  amount  was  the  amount  of  all  the  claims  allowed  against 
said  estate,  except  those  allowed  to  the  prosecutor.  It  appeared 
that  the  account  was  rendered  on  September  24,  1873;  that  ac- 
cording to  the  footing  then  made,  there  appeared  to  be  remainisg 
in  defendant's  hands  after  paying  debts  and  all  expenses,  the  sum 
of  $9,669.65,  and  that  the  account  so  stood  upon  the  probate 
records  until  after  the  trial  of  this  case ;  that  an  error  in  that 
footing  was  then  discovered,  and  that  before  judgment  was 
entered,  the  register  of  probate  amended  the  record  so  as  to  show 
the  amount  in  defendant's  hands,  excluding  real  estate;  and  that 
after  the  record  was  so  amended,  the  total  amount  charged  to  de- 
fendant as  administrator  was  $13,501.02,  and  the  total  amount 
credited  to  him  was  $13,334  89.  After  stating  said  account,  the 
record  concluded  as  follows :  '^  Leaving  in  the  hands  of  the  ad- 
ministrator the  sum  of  $166.18,  which  the  administrator  was 
directed  to  pay  over  to  the  persons  legally  entitled  to  the  same." 
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There  was  no  other  allowance  of  any  claim  to  the  prosecutor,  nor 
any  order  or  decree  for  the  payment  of  debts  or  the  distribution 
of  the  estate,  except  as  above  stated.  The  prosecutor  also  intro- 
duced the  inventory  of  said  estate,  whereby  it  appeared  that  there 
remained  real  estate  of  the  intestate  to  the  amount,  as  appraised, 
of  about  $12,000,  which  was  not  disposed  of,  nor  administered 
upon. 

The  defendant  introduced  in  evidence  the  record  of  the  allow- 
ance of  an  appeal  on  petition  of  the  prosecutor  from  the  decision 
and  report  of  said  commissioners,  disallowing  the  prosecutor's 
claim,  and  from  the  action  of  the  Probate  Court  thereon.  The 
petition  represented  that  the  prosecutor  presented  a  claim  to  the 
commissioners  amounting  to  $200,  which  they  disallowed,  fie 
also  introduced  in  evidence  the  files  of  the  County  Court,  in  the 
case  so  appealed,  consisting  of  certified  copies  of  the  petition  of 
the  prosecutor  for  said  appeal,  the  declaration  filed  by  him  in  the 
Probate  Court  with  said  petition,  and  an  abstract  of  the  commis- 
sioners' report,  all  of  which,  with  the  copy  of  the  record  of  allow- 
ance of  appeal,  and  an  order  of  notice  on  defendant,  were  entered 
in  the  County  Court  at  the  term  thereof  to  which  appeal  was 
taken.  He  also  introduced  the  record  of  the  certificate  of  the 
final  decision  of  the  County  Court  for  the  defendant  upon  said 
appeal.  The  prosecutor  then  introduced  A.  L.  Miner  as  a  wit- 
ness, and  ofiered  to  prove  by  him  that  on  the  trial  of  said  appeal 
before  a  referee  appointed  by  the  County  Court,  the  prosecutor 
ofiered  in  evidence  no  claim  except  the  one  disallowed  by  the 
commissioners ;  that  the  defendant  claimed  in  behalf  of  said 
estate  a  large  set-ofi*  of  more  than  $1,000 ;  that  the  trial  was  had 
only  on  those  matters,  and  that  the  claim  and  the  set-off  were  dis- 
allowed. To  that  evidence  the  defendant  objected,  but  it  was  ad- 
mitted ;  to  which  defendant  excepted.  The  court  found  from  it 
the  facts  that  it  tended  to  show,  and  rendered  judgment,  pro  forma, 
for  the  prosecutor  to  recover  the  sum  of  $299.S6,  the  amount  of 
the  two  claims  allowed  by  the  commissioners,  with  interest  from 
March  21,  1870 ;  to  which  the  defendant  excepted. 
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Joel  C.  Baker  J  for  the  defendant. 

The  defendant  as  administrator  is  not  liable  to  the  prosecutor  for 
any  debt  against  the  estate,  until  the  prosecutor  causes  his  debt  to 
become  chargeable  upon  the  estate  in  the  hands  of  the  administrator, 
by  procuring  its  allowance  by  commissioners,  sanctioned  by  the  Pro- 
bate Court,  and  a  final  order  or  decree  of  said  court  for  the  pay- 
ment of  tho  claim  so  allowed,  or  some  dividend  thereon.  Probate 
Court  V.  Saxion^  17  Vt.  623  ;  Bank  of  Orange  County  v.  Kidder^ 
20  Vt.  519;  Prolate  Court  y..Chapin,  31  Vt.  373 ;  Gen.  Sts  c. 
53,  ss.  38,  42  ;  Probate  Court  v.  Kimball,  42  Vt.  320.  The  claim 
allowed  by  the  commissioners  was  one  claim,  of  three  items,  all 
recoverable  in  a  single  suit  in  assumpsit.  The  appeal  was  gene- 
ral and  the  declaration  in  the  common  counts  in  assumpsit.  The 
appeal  therefore  carried  the  whole  case  to  the  County  Court,  and 
there  was  no  allowance  by  commissioners  left  in  the  Probate 
Court  in  favor  of  the  prosecutor.  Allen,  admr.  v.  i2ic«,  22  Vt. 
333  ;  Morse,  exr.  v.  Lo^o,  admr,  44  Vt.  661.  If  there  had  been 
no  appeal,  the  defendant  would  not  be  liable  in  this  action  until 
the  Probate  Court  had  made  a  decree  for  tho  payment  of  debts, 
or  distribution  of  the  assets  among  the  creditors.  Gen.  Sts.  c. 
53,  ss.  38,  42  An  administrator  may  pay  claims  allowed,  with- 
out an  order,  but  he  cannot  be  compelled  to.  In  re  Scott,  36  Vt. 
297.  The  Judge  of  Probate  did  not  intend  his  order  to  pay 
$166.13  to  the  persons  legally  entitled  to  the  same,  as  a  decree  to 
pay  $299.36  therefrom  to  the  prosecutor. 

The  settlement  and  allowance  of  the  administrator'^  account 
on  which  he  credits  himself  with  paying  all  the  debts  except  the 
prosecutor's  claim,  implies  that  the  Probate  Court  did  not  under- 
stand that  his  claim  ought  to  be  paid.  It  certainly  is  not  an 
order  to  pay  the  items  excepted.  There  was  no  final  decree  of 
the  residue  of  the  estate,  as  there  was  no  order  or  decree,  naming 
the  persons  and  proportions  or  parts  to  which  each  was  entitled. 
Gen.  Sts.  c.  57,  s.  4.  Neither  the  County  Court  nor  this  court 
has  authority  to  make  decrees  for  the  administration  of  estates, 
except  on  probate  appeals,  and  this  court  has  no  jurisdiction  to 
order  the  payment  of  debts  in  this  cause,  by  sale  of  the  real  estate 
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of  the  deceased,  nor  to  make  a  dividend  on  the  prosecutor's  claim 
out  of  the  $166.13  in  hands  of  administrator. 

Miner  ^  Beebe,  for  the  prosecutor. 

The  order  of  the  court  to  the  administrator  to  pay  $9,669.65 
to  such  persons  as  wore  legally  entitled  to  the  same,  if  any  such 
order  was  necessary,  was  ample  and  sufficient.  But  the  statute 
does  not  require  any  such  order  to  be  made  when  the  administra- 
tor has  ample  funds  in  hand,  belonging  to  the  estate,  to  pay  all 
the  debts  in  full,  and  when  he  has  rendered  his  final  account  to 
the  Probate  Court,  as  in  this  case.  Gen.  Sts.  c.  33,  ss.  29,  30, 
33,  38. 

The  case  of  Bank  of  Orange  County  v.  Kidder^  20  Vt.  519, 
was  rightly  decided,  for  the  declaration  in  that  ca^o  did  not 
allege  that  there  were  assets,  nor  that  the  administrators  had  ren- 
dered an  account,  or  been  requested  to  render  one.  Redfield, 
J.,  there  safys  that  there  must  be  an  order  of  the  Probate  Court  to 
pMty,  before  suit  on  the  bond  can  be  maintained,  but  did  the  case  call 
for  that  ?  Probate  Court  v.  Chapin,  31  Vt.  373  ;  Probate  Court 
V.  Kimball,  42  Vt.  320  ;  Probate  Court  v.  Vanduzer,  13  Vt.  135 ; 
Boyden  v.  Ward,  admx.  38  Vt.  628.  How  could  an  order  have 
been  made  by  the  Probate  Court  for  payment  of  debts  or  dis- 
tribution among  creditors  in  this  case  ?  The  administrator,  in 
rendering  his  account,  said  he  had  paid  all  the  expenses,  and  all 
the  debts  with  this  exception.  There  were  no  creditors,  in  the 
plural,  to  distribute  to,  or  to  pay  to.  If  the  defendant  had  not, 
in  fact,  cash  to  pay  tlie  prosecutor's  claims,  he  could  and  should 
have  had.  There  was  $12,000  in  real  estate  not  administered 
upon,  and  he  had  rendered  his  final  account.  Was  not  the  bond 
forfeited  ?  and  should  he  not  pay  the  full  claim  under  that  state 
of  facts  ?  Whether  or  no[  the  administrator  had  sufficient  assets 
in  hand  was  not  put  in  issue  by  the  pleading,  and  could  not  be 
inquired  into-  certainly  not  after  the  hearing  was  over.  The 
prosecutor's  claims  were  all  presented  separately,  entered  in  the 
commissioners'  return  separately,  and  acted  upon  separately,  and 
became  separate  and  distinct  judgments,  two  in  favor  of  the  pros- 
ecutor, and  one  against  him. 
49 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  By  the  pleadings  and  facts  found  by  the  County  Court, 
two  questions  are  raised.  1.  Whether  a  creditor  who  has  had 
disallowed  by  the  commissioners  a  portion  of  one  of  several  claims 
or  items  of  a  claim  against  an  estate,  can,  on  the  return  of  the  re- 
port of  the  comimissoners  to  the  Probate  Court,  by  an  appeal, 
carry  to  the  County  Court  the  item,  the  whole  or  a  portion  of 
which  has  been  disallowed,  and  leave  the  allowance  of  the  other 
items  remaining  in  the  Probate  Court  a  valid  judgment  or  judgments 
against  the  estate  ?  or  does  the  appeal  vacate  the  entire  action  of 
the  commissioners  and  the  Probate  Court  in  i^egard  to  the  matters 
submitted  between  such  creditor  and  the  estate  ?  2.  Whether, 
in  case  the  administrator  has  sufficient  funds  to  pay  all  the  debts 
allowed  agstinst  the  estate,  and  the  time  limited  by  the  Probate 
Court  for  their  payment  has  elapsed,  it  is  necessary  for  the  cred-  . 
itor  who  has  an  allowaiice  in  his  favor  to  obtain  a  specific  oixier 
in  the  Probate  Court  for  the  payment  of  such  allowance  before 
he  can  maintain  a  suit  against  the  administrator  on  his  official 
bond  for  the  recovery  of  the  sum  allowed  ? 

I.  Section  12,  c.  53,  of  the  Gen.  Sts  gives  to  commissioners 
appointed  by  the  Probate  Court,  "  power  to  try  and  decide  upon 
all  claims  which  by  law  survive  against  or  in  favor  of  executors  or 
administrators,  except  claims  for  the  possession  of  or  title  to  real 
estate."  Their  powers  could  not  be  well  stated  in  more  general 
and  comprehensive  terms.  No  pleadings  are  necessary  in  the 
trial  of  these  claims.  There  is  no  such  thing  as  a  misjoinder  of  . 
actions  in  such  trials,  hut  each  item  or  specification  of  claim  is  to 
l»e  passed  upon  without  regard  to  its  nature.  By  sectioq  nine  it 
is  made  the  duty  of  the  executor  or  administrator,  when  a  cred- 
itor has  presented  a  claim  against  the  estate,  to  ^'  exhibit  the  claims 
of  the  deceased  in  set-ofiF  to  the  claims  of  the  creditor,"  and  it  is 
[)rovided  that  the  commissioners  shall  ascertain  and  '*  allow  the 
Italance  against  or  in  favor  of  the  estate  as  they  shall  find  the 
same  to  be."  By  section  eleven  it  is  enacted,  '"The  commissionern 
^hall  make  report  of  their  doing  to  the  Probate  ^ourt  embracing 
lists  of  all  claims  presented  or  exhibited  in  set-off,  and  stating 
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how  much  was  allowed  and  how  much  disallowed,  together  with 
the  final  balance,  whether  in  favor  of  the  creditor  or  the  estate." 
When  their  report  is  thus  made  and  returned  to  the  Probate  Court, 
it  becomes  a  judgment  in  that  court  between  each  creditor  named 
therein  and  the  estate;  and  if  unappealcd  from,  forms  the  basis  on 
which  the  estate  is  distributed,  so  far  as  the  creditors  are  inter- 
ested therein.  The  real  question  at  issue  between  the  parties  is, 
whether  the  judgment  between  the  creditor  and  the  estate  is  a 
separate  judgment  for  each  claim  presented,  or  a  general  judg- 
ment for  the  balance  found,  in  which  all  the  separate  claims  pro 
and  con  are  merged.  If  the  former,  the  prosecutor  had  the  right 
to  remoYC  but  one  of  his  several  claims  by  appeal  to  the  County 
Court,  and  the  several  allowances  of  the  others  remain  separate 
judgments  against  the  estate ;  but  if  the  latter,  the  appeal  carried 
all  the  claims  pro  and  eon  to  the  County  Court,  and  the  judgment 
in  that  court  against  the  prosecutor  concludes  his  right  to  pursue 
the  administrator  on  his  official  bond,  as  he  has  no  claim  on  which 
to  pursue  the  estate  or  administrator.  The  language  of  section 
nine  can  have  its  natural  and  ordinary  import  only  by  holding  that 
the  allowance  of  the  commissioners  is  of  the  balance  against  or 
in  favor  of  the  estate.  Finding  and  stating  the  balance  by  the 
commissioners  is  unnecessary,  if  the  allowance  of  each  claim 
against  or  in  favor  of  the  estate  is  a  separate  judgment.  We 
think  that  all  the  provisions  of  the  statute  relative  to  proceedings 
for  the  allowance  of  claims  before  commissioners,  are  only  con- 
sistent with  holding  that  the  judgment  is  for  the  balance,  and  that 
all  the  separate  claims  or  items  of  claim,  as  well  against,  as  in 
favor  of,  the  estate,  are  merged  in  one  judgment  between  the 
creditor  and  the  estate  for  such  balance.  This  is  analogous  with 
the  proceedings  in  all  other  courts.  All  claims  presented  are  ad- 
justed which  can  be  shown  under  the  form  of  action  on  trial. 
Here  there  is  no  form  of  action.  The  object  of  the  proceedings 
is,  expeditiously  and  inexpensively  to  settle  all  claims  between 
the  creditor  and  the  estate,  and  determine  which  is  indebted  to 
the  other,  and  the  exact  amount  of  such  indebtedness.  The  dif- 
ferent claims  adjusted  have  the  same  relation  to  the  final  balance 
and  judgment  that  a  bill  of  particulars  or  a  specification  of  claims 
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has  in  common-law  courts,  or  the  different  items  of  account  in 
book-account  actions.  In  the  case  at  bar,  the  estate  exhibited  in 
set-off,  both  before  the  commissioners  and  in  the  County  Court,  a 
claim  sufficiently  large  to  absorb  all  the  claims  presented  by  the 
prosecutor,  and  to  leave  a  large  balance  due  the  estate.  If  this 
claim  had  been  established  against  the  prosecutor  in  the  County 
Court,  on  his  theory  there  would  have  been  two  judgments  io  his 
favor  in  the  Probate  Court,  and  a  larger  judgment  against  him 
certified  from  the  County  Court.  There  is  no  provision  for  setting 
off  in  the  Probate  Court  one  of  these  judgments  against  the  other 
two,  and  allowing  only  the  balance.  The  judgment  of  the  com- 
missioners, unappealcd  from,  is  conclusive  of  the  rights  existing 
between  the  creditor  and  estate  in  the  Probate  Court ;  and  when 
appealed  from,  the  judgment  certified  from  the  County  Court  or 
the  Supreme  Court,  is  equally  conclusive  and  binding  in  regard, 
to  such  rights.  Allen^  admr.  v.  Rice^  22  Yt.  383 ;  Mor$e^  tsr,  v. 
Law^  admx,  44  Vt.  561,  are  to  the  same  import,  so  far  as  this 
question  is  considered  in  them. 

II.  Under  our  system  of  jurisprudence,  the  Probate  Court  is 
a  tribunal  created  almost  entirely  for  the  settlement  of  estates. 
Its  jurisdiction  of  such  settlements  is  complete ;  and  commoD-law 
or  equity  courts  do  not  interfere,  except  to  aid  that  court.  Hence 
it  has  been  universally  'held  that  a  party  cannot  resort  to  the 
common-law  courts  in  matters  touching  the  settlement  of  estates, 
until  he  has  exhausted  the  power  of  the  Probate  Court  to  furnish 
him  relief.  In  estates  represented  insolvent,  it  has  been  uniformly 
held,  and  that  by  repeated  decisions,  that  before  a  creditor  having 
a  claim  allowed  against  an  estate  can  pursue  the  administrator  or 
executor  individually  or  on  his  official  bond,  to  secure  payment  of 
such  claim,  he  must  have  procured  a  decree  of  the  Probata  Coort 
in  which  the  estate  is  being  settled,  ordering  the  payment  of  his 
claim  or  some  portion  of  it.  Probate  Court  v.  Saxt<m^  17  Vt 
623 ;  Bank  of  Orange  County  v.  Kidder,  20  Vt.  619 ;  Probatt 
Court  V.  Chapin,  31  Vt.  373  ;  Probate  Court  v.  KimbaU,  42  Vt. 
320.  Such  is  the  express  provision  of  the  statute.  Oan.  Sts.  c 
63,  88.  88,  42. 
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We  do  not  think  that  the  decree  of  the  Probate  Court  relied 
upon  by  the  prosecutor  does  order  the  administrator  to  pay  the 
prosecutor's  claims ;  but  viewed  in  the  light  of  the  circumstances 
attending  the  making  of  the  order,  it  seems  to  have  been  care- 
fully worded,  so  as  not  to  order  the  payment  of  this  claim. 

For  both  of  these  reasons  we  think  the  pro-forma  judgmeofc  of 
the  County  Court  for  the  prosecutor  was  erroneous. 

Judgment  reversed,  and  judgment  for  defendant  to  recover 
costs. 
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ALLEN  V.  CLARK 
PromUtory  Note, 

The  sale  and  dellTery  of  a  negotiable  proxniseory  note  with  Indonementa  thenon,  an 
a  warranty  of  the  genuineness  of  the  indoreements. 

The  case  was  referred,  and  the  referee  reported  the  following 
facts : 

< 

On  or  about  January  1,  1873,  plaintiff  sold  and  conveyed  her 
farm  to  defendant,  and  received  from  him  in  part  payment  there* 
for,  a  promissory  note  whereof  Jason  Clark,  defendant's  father, 
was  the  maker.  There  were  two  indorsements  on  the  note,  one 
for  $25,  and  another  for  a  sum  large  enough  to  reduce  the  note 
to  $150,  the  balance  of  the  purchase  money  of  the  farm.     Both  of 
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said  indorsements  were  made  by  defendant,  without  the  knowl- 
edge or  consent  of  bis  father,  at  or  about  the  time  of  said  sale, 
but  the  first  one  was  ante-dated  September  1,  1869,  before  which 
time  defendant  had  received  a  present  of  twenty  dollars  from  his 
father,  which  he  had  intended  at  some  convenient  time  to  return. 
The  plaintiff  in  fact  supposed,  although  defendant  did  not  tell  her 
so,  that  the  indorsements  were  made  by  Jason  Clark,  whom  she 
knew  as  a  neighbor,  and  supposed  to  be  good.  Before  said  sale 
defendant  conferred  with  his  father  about  it,  and  obtained  his 
consent  thereto;  and  after  the  note  was  transferred,  he  informed 
him  that  he  had  made  said  indorsements.  At  the  time  of  the  de 
livery  of  said  note,  defendant  told  plaintiff  that  if  his  father  had 
to  pay  the  note  immediately,  he  would  have  to  borrow  the  money, 
to  which  plaintiff  replied,  that  if  she  could  have  the  interest,  she 
would  wait  for  the  principal.  Plaintiff  kept  the  note  and  made 
DO  attempt  to  collect  it  or  the  interest  thereon  until  the  summer 
of  1874,  when  she  sent  word  to  Jason  Clark  by  defendant  that 
she  would  like  the  interest,  in  I'eply  to  which  defendant  brought 
back  word  that  his  father  had  not  the  money.  In  the  following 
fall,  plaintiff  saw  Jason  Clark  and  asked  him  for  the  interest,  and 
he  told  her  he  supposed  he  owed  her  some,  but  that  he  had  not  the 
money  to  pay  her.  The  Statute  of  Limitations  would  have  run 
on  the  note  on  September  1,  1873,  unless  prevented  by  said  in- 
dorsements. Jason  Clark  was  solvent  up  to  the  bHnging  of  this 
suit. 

The  court,  at  the  September  Term,  1876,  Barrett,  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  plaintiff,  to  which 
defendant  excepted. 

Field  ^  Tyler ^  for  defendant. 

Davenport  ^  Eddy^  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  defendant  delivered  the  note  in  question  in 
its  present  form  to  the  plaintiff  in  part  payment  of  the  purchase- 
money  of  a  farm  purchased  of  the  plaintiff.     The  case  shows  thai 
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the  indorsements  on  the  note  were  made  by  the  defendant  without 
the  knowledge  or  consent  of  the  maker  of  the  note,  and  this  fact 
was  concealed  from  the  plaintiff.  It  tnms  out  that  the  indorse- 
ments are  fictitious,  and  represent  no  payment  made  upon  the  note, 
and  the  note  soon  after  its  receipt  by  the  plaintiff  was  barred  by 
the  Statute  of  Limitations. 

The  transaction  discloses  a  fraud  on  the  part  of  the  defendant. 
Before  the  Statute  of  Limitations  had  barred  the  plaintiff's  right 
of  recovery,  the  defendant  dissuaded  the  plaintiff  from  collecting 
by  sundry  excuses  and  devices,  and  now  has  the  courage  to  urge 
that  the  plaintiff  has  been  guilty  of  laches  in  this  behalf.  The 
delivery  of  the  note  to  the  plaintiff  in  payment  of  the  defend- 
ant's debt,  was,  of  itself,  a  warranty  that  the  paper  was  in  truth 
just  what  it  purported  to  be.  It  was  a  warranty  that  the  indorse- 
ments were  genuine  in  form  and  in  substance,  and  the  plaintiff 
had  the  right  to  assume  that  the  paper  would  he  clear  of  this  de- 
fence for  six  years  from  the  date  of  the  last  indorsement. 

The  judgment  of  the  County  Court  was  morally  and  Icgallj 
correct,  and  is  aflSrmed. 


BARRY  V.  HARRIS.* 

[In  Chancery.] 

Reformation'  of  Written  Contract      Chases  in  Action. 

Stipulated  Damages. 

Ib  equity,  parol  evidence  is  admissible  to  reform  a  written  oontxact;  but  it  mutt  be  oi 
the  strongest  and  most  conclnsive  character. 

In  equity,  parol  evidence  is  admissible  to  show  mistake  in  a  written  contract,  as  well 
when  the  orator  seeks  affirmative  relief  on  the  ground  of  mistake,  as  when  this  de- 
fendant sets  it  up  as  a  defence,  or  to  rebut  an  equity. 

When  a  contract  is  referred  in  chancery,  the  court  will  retain  the  case^  and  grant  sock 
further  relief  as  the  party  may  be  entitled  to. 


*  Decided  at  the  February  Term,  187& 
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The  eqaitable  owner  of  a  non-negotiable  chose  in  action,  may  maintain  suit  thereon  in 
chancery  in  his  own  name. 

Orator  and  C.  bought  defendant's  bosiness  as  a  carrier  of  freight  over  certain  routes, 
together  with  his  carrying  equipment,  apon  tile  understanding  that  defendant  should 
not  re-engage  therein;  Hud  defendant  executed  a  writing  promising,  for  value  re- 
ceived, to  pay  five  hundred  dollars  on  demand  if  he  should  so  re-engage.  JSeZd,  that 
the  damages  were  stipulated. 

Appeal  from  the  Court  of  Chancery. 

The  bill  alleged, 

That  on  September  9,  1868,  the  defendant  was,  and  for  a  long 
time  had  been,  engaged  as  a  carrier  of  freight  between  Townshend 
and  Brattlcboro,  and  Townshend  and  Bellows  Falls ;  that  he  had 
secured  a  large  business,  and  a  great  number  of  patrons  along 
said  routes ;  that  on  or  about  that  day,  the  orator  and  one  Cook 
purchased  defendant's  team,  wagon,  <&c.,  and  the  good  will  of  his 
business  ;  that  defendant  agreed  not  to  put  a  team  onto  either  of 
the  said  routes  for  the  purpose  of  hauling  freight  other  than  his 
own  ;  that  in  consideration  thereof,  they  paid  $450,  and  promised 
in  writing  to  pay  $450  more,  which  they  subsequently  also  paid  ; 
that  defendant  agreed  to  execute  his  conditional  note  to  the  orator 
and  said  Cook  for  $500,  as  the  fixed  sum  in  damages  agreed  upon 
in  case  defendant  should  put  a  team  onto  either  of  said  routes  for 
the  purpose  of  freighting  thereon ;  that  the  parties  employed  a 
scrivener  to  write  a  note  with  such  condition,  and  that  he  wrote 
a  paper  that  defendant  signed,  by  which  he  promised,  for  value 
received,  to  pay  five  hundred  dollars,  on  demand,  if  he  put  a  team 
onto  the  routes  named  for  the  purpose  of  carrying  to  and  from. the 
places  named,  but  reserved  the  privilege  of  carrying  his  own 
freight ;  that  through  the  mistake  of  the  scrivener,  the  names  of 
the  orator  and  Cook  were  omitted  to  be  mentioned  as  the  payees ; 
and  that  said  paper  was  received  by  the  orator  and  Cook  as  a 
promissory  note,  subject  to  the  condition  named  therein.  The 
bill  further  alleged,  that  soon  after  said  purchase,  the  orator  pur- 
chased of  said  Cook  all  of  his  interest  in  said  team,  and  the  good 
will  of  said  business,  and  became  the  owner  of  said  note ;  that  at 
the  time  of  the  orator's  said  purchase,  defendant  was  not  engaged 
in  any  business  that  required  freighting  of  his  own,  except,  per- 
haps, to  a  small  extent  in  the  manufacture  of  bobbins ;  that  soon 
after  the  orator's  said  purchase,  defendant  put  a  team  onto  the 
road  between  Townshend  and  Brattleboro,  apparently  for  the 
transportation  of  bobbins,  but  really  for  the  transportation  of 
freight,  in  violation  of  said  agreement;  that  he  did  not  carry 
much  freight  till  March,  1872,  when  he  purchased  a  team,  before 
50 
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that  time  used  by  a  third  party  in  freighting  OTcr  one  of  said 
routes,  and  began  business  again  on  both  of  said  routes,  nsiog 
therein  several  teams,  and  carrying  a  great  amount  of  freight, 
some  of  the  time,  for  the  purpose  of  avoiding  his  liability  to  the 
orator,  buying  freight  at  one  terminus  and  selling  it  at  the  other, 
without  profit,  save  what  he  gained  in  carrying;  and  that  he  re- 
fused to  recognize  said  writing  as  in  any  way  binding  on  him,  or 
to  make  any  compensation,  or  to  desist  from  the  violation  of  his 
agreement.  Prayer^  that  defendant  be  directed  to  pay  said  sum 
of  $500,  with  interest ;  that  he  be  enjoined  from  further  violation 
of  said  agreement ;  and  for  general  relief. 

The  answer  alleged. 

That  at  the  time  of  the  purchase  by  orator  and  Cook,  there 
were  a  large  number  of  teams  owned  by  other  carriers  on  said 
routes,  engaged  in  the  carrying  business ;  that  the  orator  and 
Cook  made  said  purchase  with  knowledge  thereof,  and  paid  de 
t'cndant  only  the  value  of  the  carrying  equipment ;  that  although 
it  was  agreed  that  defendant  should  not  put  another  team  onto 
i^aid  routes,  it  was  not  agreed  that  he  should  not  purchase  and  ase 
in  said  business  the  teams  and  other  equipments  of  said  other  car- 
riers ;  that  the  agreement  was  so  explained  to  the  scrivener  who 
made  the  writing,  and  that  if  the  writing  differed  in  any  partic- 
ular from  the  agreement  made,  it  was  because  of  the  failure  of  the 
scrivener  to  write  it  as  stated  ;  that  no  sum  was  agreed  on  as  a 
fixed  and  certain  forfeiture,  but  that  the  sum  of  $500  was  in- 
serted, as  defendant  supposed,  as  the  extreme  limit ;  that  it  was 
never  intended  to  have  the  writing  in  the  form  of  a  negotiable 
promissory  note,  nor  that  the  names  of  orator  and  Cook  should  be 
inserted  therein  as  payees,  but  was  intended  as  a  personal  agree- 
ment between  the  parties  thereto,  to  continue  in  force  only  so 
long  as  orator  and  Cook  should  continue  to  do  business  together; 
that  the  orator  had  never  had  an  assignment  of  said  writing  from 
Cook,  and  that  it  formed  no  part  of  the  consideration  in  orator's 
purchase  from  Cook. 

The  answer  further  alleged,  that  defendant  put  no  team  onto 
either  of  said  routes  so  long  as  orator  continued  in  business  with 
Cook  ;  that  on  or  about  May  1,  1872,  he  purchased  the  teants  of 
one  of  the  other  carrying  lines,  and  thereafter  carried  frcight  as 
those  iVom  whom  he  purchased  had  done  ;  that  he  had  iu  no  way 
violated  said  agreement ;  and  that,  as  the  bill  had  not  alleged  auy 
a5.^ignmcnt  of  the  agreement,  nor  any  notice  thereof  to  defendant, 
nor  any  agreement  by  defendant  that  said  writing  might  l>e  cou- 
bldered  as  binding  between  himself  and  orator,  the  contract  should 
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Dot  be  reformed  ;  and  that  even  if  it  were,  the  orator  would  not 
be  entitled  to  relief  The  answer  claimed  the  same  advantages  an 
could  have  been  taken  by  demurrer. 

The. bill  was  traversed,  and  testimony  taken.  Upon  the  hear- 
ing at  the  April  Term,  1875,  defendant  moved  to  suppress  the  tes- 
timony relative  to  the  mistake  by  which  the  names  of  the  payees 
were  omitted  from  said  writinj; ;  but  the  court,  Wheeleb,  Chan- 
cellor, overruled  the  motion,  and  found  that  defendant  delivered 
said  writing  to  (ho  orator  and  Cook  as  evidence  of  an  agreement 
that  he  would  not  eng.Mge  in  business  as  a  carrier  of  freight  for 
persons  other  than  himself,  and  to  pay  them  the  penal  sum  of 
f500  as  an  indemnity  against  any  breach  of  the  agreement ;  that 
the  orator  had  in  equity  succeeded  to  all  the  rights  of  Cook  and 
himself  to  the  agreement  and  indemnity  ;  that  the  defendant  had 
broken  the  agreement,  and  that  the  orator  was  entitled  to  com- 
pensation as  damages  for  all  losses  sustained  by  reason  thereof, 
and  ordered  a  reference  to  a  special  master  to  take  an  account  of 
the  losses  sustained  by  the  orator,  and  enjoined  defendant  from 
carrying  freight  upon  either  of  said  routes  in  violation  of  said 
agreement.     Appeal  by  defendant. 

J?..  L.  Waterman  and  (7.  B.  Eddy^  for  defendant. 
A.  Stoddard^  for  orator. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  jurisdiction  of  courts  of  equity  to  reform 
written  instruments  whi<2h  through  fraud  or  mistake  fail  to  speak 
the  true  agreement  of  the  parties,  has  long  been  firmly  established. 
The  strict  rule  of  law,  that  parol  evidence  shall  not  be  received  to 
contradict  or  vary  written  instruments,  is  not  enforced  in  equity 
in  cases  of  this  kind ;  but  the  court  will  ascertain  the  contract 
that  the  parties  in  fact  made,  and  this  must  necessarily,  in  most 
cases,  rest  in  parol.  But  in  all  such  cases,  the  proof  must  be  of 
the  strongest  and  most  conclusive  character.  Such  is  the  English 
and  the  American  rule.  Towmhend  y.  Stangroom^  6  Ves.  334  ; 
Preston  v.  Whitcomb,  17  Vt.  188 ;  ShaUuck  v.  Gray,  45  Vt.  87. 
But  in  cases  where  the  party  seeking  to  rectify  an  instrument  also 


396  WINDHAM  COUNTY, 

Barry  v,  Harrie. 

seeks  the  specific  performance  of  the  iDstniment  as  corrected, 
there  is  much  dispute  in  the  books  as  to  the  admissibility  of  parol 
proof.  The  English  courts  hold  that  a  defendant  resisting  a  spe- 
cific performance,  may  show  by  parol  a  mistake,  as  a  reason  why 
he  should  not  be  compelled  to  perform  the  contract ;  but  refase 
such  evidence  when  offered  by  a  plaintiff  seeking  specific  per- 
formance, with  a  variation  of  the  contract.  The  leading  case  on 
the  subject  is  Woollam  v.  Hearn^  7  Ves.  211,  where  the  complain- 
ant sought  to  show,  by  parol  a  mistake  in  the  amount  of  the  rent 
reserved  in  a  memorandum  for  a  lease,  and  also  asked  for  the 
specific  performance  of  the  contract  as  corrected;  but  the  evi- 
dence was  rejected,  and  the  doctrine  of  that  case  is  the  settled  law 
of  the  English  court.  16  Ves.  516 ;  1  Ves.  &  B.  524 ;  1  T.  4 
Col.  C.  C.  559.  It  is  difficult  to  see  any  distinction  in  prin- 
ciple between  the  case  of  a  party  seeking  to  establish  his  rights 
under  a  falsely  written  contract  by  showing  the  truth,  and  the 
case  of  a  defendant  securing  his  rights  under  such  contract  by 
showing  the  truth  by  way  of  defence.  In  many  cases  in  this 
country,  the  English  rule  has  been  denied.  Chancellor  Kent,  in 
a  masterly  discussion  of  this  subject,  and  on  a  thorough  review  of 
the  English  cases,  in  Gillespie  v.  Moore^  2  Johns.  Gh.  585,  lays 
down  the  rule  that  in  equity,  parol  evidence  is  admissible  to  show 
a  mistake  in  a  written  contract,  as  well  where  the  plaintiff  seeks 
relief  affirmatively  on  the  ground  of  mistake,  as  where  the  de- 
fendant sets  it  up  as  a  defence  or  to  rebut  an  equity.  This  case 
is  approved  by  Judge  Stort,  1  Eq.  Jur.  s.  161 ;  and  although 
not  followed  by  some  of  our  sister  states,  it  seems  to  us  to  express 
the  true  rule  to  be  adopted. 

The  cases  all  agree  that  equity  will  correct  mistakes  in  written 
instruments.  Why  correct  them,  unless  the  parties  may  each  reap 
the  benefits  and  be  held  to  the  obligations  of  their  contracts  whoa 
made  to  speak  the  truth?  and  when  corrected,  what  objection  cm 
there  be  to  giving  relief  in  the  same  case  that  demands  the  corrcc- 
tion  ?  Why  should  remedial  justice  be  meeted  out  to  one  party  to 
the  contract  and  denied  to  the  other?  We  think  the  parties  stand 
on  a  level  in  respect  to  the  remedy,  and  in  respect  to  the  means  of 
securing  it. 
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In  the  case  at  bar,  there  is  do  question  that  the  contract  of 
September  9,  1868,  executed  by  the  defendant,  was  intended  for 
the  benefit  of  Cook  and  Barry,  and  that,  liy  a  mere  mistake,  the 
names  of  Cook  and  Barry  as  payees  were  omitted.  The  case 
then  falls  within  the  rule  above  stated,  and  the  contract  may  be 
made  to  read  as  the  parties  intended  it  should.  The  jurisdiction 
of  chancery  being  rightfully  invoked  for  the  purpose  of  reforming 
this  contract,  the  court  will  not  stop  here,  and  turn  the  parties 
over  to  a  court  of  law,  but  will  retain  the  case,  and  grant  such 
further  relief  as  the  party  may  be  entitled  to. 

Objection  is  made  that  this  contract  as  corrected  and  made  pay- 
able to  Cook  and  Barry,  can  only  be  enforced  by  them,  and  not 
by  this  orator  alone.  This  question  will  depend  upon  the  rights 
that  the  orator  got  by  his  purchase  of  Cook's  interest  in  the  part- 
nership property  and  eflfects  of  Cook  and  Barry,  as  set  forth  in 
the  bill.  It  is  clear  on  the  proof,  that  all  the  rights  that  Cook  and 
Barry  had  in  this  freighting  business  bought  of  the  defendant,  passed 
to  the  orator  by  his  purchase  from  Cook.  The  orator  succeeded  to 
the  business  of  the  firm  of  Cook  &  Barry,  and  to  all  the  privileges, 
immunities,  and  rights  of  action  growing  out  of  or  incident  to  the 
defendant's  sale  to  that  firm ;  and  if  the  firm  had  a  chose  in  action 
against  the  defendant  under  this  contract,  it  would,  in  equity,  pass 
by  assignment  to  the  orator,  and  the  orator,  taking  the  delivery 
of  the  contract  as  such  assignee,  may,  in  equity,  sustain  an  action 
thereon  in  his  own  name.  2  Story  Eq.  Jur.  ss.  1040  to  1058 ; 
Day  V.  OummingSj  19  Vt.  496. 

What  property  did  Cook  and  Barry  buy  of  the  defendant  Sep- 
tember 9,  1868  ?  The  bill  states  that  they  bought  the  defendant's 
team  and  whotever  appertained  thereto,  and  the  good  will  of  his 
business.  The  defendant  admits  the  sale  of  the  team,  but  denies 
that  he  obligated  himself  personally  to  abstain  from  doing  freight- 
ing business  over  these  routes.  Contracts  having  for  their  object 
a  partial  restraint  upon  the  exercise  of  one's  business  or  calling, 
if  reasonable,  are  always  upheld  and  enforced  by  courts.  We 
are  fully  satisfied  in  looking  at  this  contract  of  September  9, 1868, 
and  the  other  evidence  in  the  case,  in  the  light  of  the  surround- 
ing circumstances,,  and  as  applied  to  the  subject-matter  in  vol  ved, 
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that  the  parties  fully  understood  that  the  defendant  was  to  aban- 
don this  business  over  the  routes  named ;  that  this  was  the  in* 
duccment  that  led  Cook  and  Barry  to  purchase  the  defendant's 
property — tliey  bought  him  off  the  road — ^thcy  got  rid  of  competi- 
tion. It  was  not  their  sole  object  to  become  possessed  of  the 
defendant's  team  ;  but  they  contittcted  for  an  exclusive  right  to 
do  this  business  over  these  routes  as  against  him  ;  and  hence,  it  is 
no  answer  to  say  that  the  defendant  has  put  no  new  team  onto 
the  routes.  The  defendant's  personal  acquaintance  with  this  busi- 
ness and  the  customs  on  the  line,  and  his  personal  influence  as 
affecting  this  business,  were  an  important  element  in  the  considera- 
tion of  this  purchase.  It  follows  that  this  immunity  against  com* 
petition  by  the  defendant,  was  a  valuable  asset  in  the  partnership 
property  of  Cook  and  Barry.  It  enhanced  the  value  of  their 
business.  It  was  a  protection  that  they  enjoyed  in  virtue  of  their 
purchase,  and  it  had  such  a  value  as  made  it  a  proper  subject  of 
legal  security  and  legal  vindication.  Hall  v.  Barrows^  4  De  0. 
J.  <fe  S.  150  ;  Adams  Eq.  246 ;  2  Chit,  Cont.  (Uth  ed.)  985. 

Now  when  the  orator  purchased  Cook's  interest  in  the  partner- 
ship property,  including  this  contract,  as  stated  in  the  bill  and 
established  by  the  proofs,  he  acquired  the  same  rights  under  the 
contract  that  Cook  &  Barry  had,  and,  as  we  have  seen,  may  in 
equity  enforce  such  rights  in  his  own  name. 

This  brings  us  to  inquire  what  rights  in  respect  to  relief  under 
the  contract  the  orator  has.  It  is  insisted  by  the  defendant,  and 
such  seems  to  have  been  the  view  adopted  in  the  court  below, 
that  this  sum  of  five  hundred  dollars  mentioned  as  payable  in  the 
contract,  is  a  sum  designed  to  secure  only  such  actual  damages  as 
the  orator  can  show ;  that  the  case  falls  within  the  scope  of  onr 
statute  regulating  actions  upon  penal  bonds.  Oen.  Sts.  c.  30,  88. 
68,  65. 

Onr  statute  is  a  substantial  transcript  of  the  English  statute, 
8  and^  9,  William  III,  c.  11,  a.  8.  Prior  to  the  statute  of  Will- 
iam, the  only  relief  that  defendants  had  when  sued  at  law  upon 
penal  bonds  was,  to  apply  to  a  court  of  equity.  At  law,  they 
were  held  liable  for  the  full  penalty  ;  but  in  proper  eases,  equity 
would  give  relief  upon  paying  the  amount  equitably  due.    To 
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prevent  this  circuity  of  action,  this  statute  was  passed,  giving  the 
commen-law  courts  the  power  to  ascertain  the  equitable  sum  due. 
But  the  statute  only  applies  to  bonds,  contracts,  and  obligations 
with  penalties,  or  wherein  the  sum  payable  is  in  essence  a  penal 
sum  or  forfeiture.  But  it  does  not  reach  or  apply  to  tl:e  case  of  stipu- 
lated damages,  such  damages  being  parcel  of  the  contract  of  the  par- 
ties. Murrai/  v.  Harl  of  Stair,  2  B.  &  G.  82;  Mercer  v.  Irving,  E.  B. 
&  E.  569 ;  8  T.  R.  255 ;  Adams  Eq.  (  6th  Am.  ed.  )  247.  The 
'English  cases  cited  below  were  decided  since  this  statute,  and  no 
claim  was  made  that  it  was  applicable.  Our  statute,  most  obvi* 
ously«  has  the  same  construction.  Whether  a  fixed  sum  mentioned 
in  a  contract  as  payable  on  certain  contingencies  named,  shall  be 
construed  {is  a  penalty  or  as  agreed  damages,  is  a  question  that 
has  led  to  much  discussion  and  great  differences  of  opinion  among 
judges  and  commentators.  It  seems  to  be  conceded  on  all  hands, 
that  if  it  be  clear  that  the  parties  have  agreed  for  themselves 
upon  a  definite  sum  as  the  measure  of  the  damages  to  be  paid  for 
a  violation  of  their  contracts,  the  courts  will  not  undertake  to 
make  new  contracts  for  them ;  and  the  general  rule  is,  that  in 
doubtful  cases,  the  court  will  incline  to  treat  the  sum  as  a  penalty 
rather  than  otherwise.  In  all  cases,  the  intention  of  the  parties 
is  to  be  ascertained  and  effectuated.  .  The  form  of  the  instrument 
will  sometimes  throw  light  on  the  question.  The  nature  of  the 
contract  entered  into,  whether  consisting  of  a  single  act  or  of 
many  acts  to  be  done  or  omitted,  the  amount  of  the  sum  fixed, 
whether  commensurate  with  the  apparent  actual  injury,  are  all 
considerations  proper  to  be  weighed  in  determining  the  intent  of 
the  parties. 

Contractb  whereby  a  party  agrees  not  to  exercise  his  vocation 
for  a  limited  time  or  in  a  particular  place,  under  an  obligation  to 
pay  a  stipulated  amount,  have  often,  perhaps  generally,  been  held 
to  be  contracts  conditioned  for  the  payment  of  liquidated  damages 
rather  than  penalties.  The  difficulty  of  ascertaining  the  actual 
damages  in  such  cases  has  doubtless  led  to  this  construction* 
They  have  been  regarded  in  many  cases  as  alternative  contracts, 
giving  the  party  the  right  to  pay  the  sum  named  if  he  wishes  to 
do  the  thing  prohibited.     The  following  are  well  considered  cases 


I 


400  WINDHAM  COFNT T, 


Cadys  v.  Goodnow. 


of  this  character :  Green  v.  Price,  13  M.  &  W.  695 — (affirmed 
in  16  M.  &  W.  346)  ;  Ghaisworthy  v.  Strutt,  1  Exch.  658 :  Athpii 
V.  Kinner,  4  Exch.  776  ;  Barton  v.  Glover,  1  Holt,  43  ;  Sainter 
V.  Ferguson,  62  E,  C.  L.  716 ;  Reynolds  v.  5r%^,  88  E.  C.  L.  528 ; 
Mercer  v.  Irving,  96  E.  C.  L  562  ;  Pierce  y.  Fuller,  8  Mass.  223 ; 
Mott  V.  Mott,  11  Barb.  127 ;  Admr.  of  Smith  v.  Admr,  cf  Wain- 
Wright,  24  Vt.  97.  The  court  in  Smith  v.  Waintvright,  recog- 
nizes the  course  of  decision  above  referred  to;  but  in  that  case  holds 
from  the  language  made  use  of,  that  the  sum  fixed  was  intended 
as  a  penalty.  It  is  clear  that  the  defendant  has  violated  his  con- 
tract and  resumed  business  over  these  routes.  We  think  io  this 
case  that  the  form  of  the  contract,  the  practical  impossibility  of 
ascertaining  the  damages  consequent  upon  a  violation  of  the  con- 
tract,  the  reasonableness  of  the  sum  named^  and  the  object  and 
purposes  of  the  contract,  clearly  make  it  a  case  of  stipulated 
damages. 

Some  other  questions  were  discussed  in  the  argument,  but  it  is 
unnecessary  to  consider  them. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  cause 
remanded,  with  instructions  to  enter  a  decree  for  the  orator  in 
accordance  with  the  views  herein  expressed. 


F.  A.  CADY  V.   GOODNOW  ;  J.  A.  CADY  v,   SAME. 

Usury.      Promissory  Note, 

Only  the  person  paying  usury  can  recover  it  back.  Hiob,  an  acoonimodation  maker 
of  a  promissory  note  cannot  avail  him>elf  in  a  suit  upon  the  note,  of  a  payment  of 
usury  theieon  by  the  party  accommodated.     Aliter  of  interest  paid  by  such  party. 

Assumpsit  upon  promissory  notes.  Pleas,  the  general  issue, 
set-off,  and  payment.  Trial  by  the  court,  September  Term,  1876, 
Babbett,  J.,  presiding. 
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The  facts  were,  that  the  notes  in  question  were  executed  bj 
the  defendant  in  this  state,  of  which  he  then  and  at  the  time  of 
trial  was  a  citizen,  and  payable  to  the  order  of  Halladj  &  Fuller, 
partners,  at  the  Adams  National  Bank  of  North  Adams,  Massa- 
chusetts ;  that  they  were  given  to  Elliott  B.  Fuller,  the  surviving 
partner  of  said  firm,  who  was  also  a  citizen  of  this  state,  to  be 
used  by  him  in  the  prosecution  of  his  business,  and  were  by  him 
indorsed  while  current  to  the  plaintiff,  who  was  a  money  lender 
in  North  Adams  ;  and  that  defendant  then  held  and  still  holds  the 
title  deeds  of  all  the  real  estate  occupied  by  Fuller,  as  security 
for  his  liability  on  said  notes.  Defendant  claimed  that  Fuller 
had  paid  $5,734.77  as  interest  and  bonus  on  all  the  notes  in  ques- 
tion, and  that  the  sum  so  paid  should  be  applied,  first  to  extinguish 
the  interest,  and  then  in  extinguishment  of  the  principal.  The 
plaintiff,  though  not  a  lawyer,  had  knowledge  of  the  law  of  Massa- 
chusetts as  to  interest  and  usury,  and  offered  to  testify  in  relation 
thereto.  To  the  admission  of  his  testimony  the  defendant  objected, 
but  it  was  admitted ;  to  which  defendant  excepted.  The  court 
found  that  the  contract  under  which  the  plaintiff  took  the  notes 
was  made  in  Massachusetts ;  that  the  notes  were  delivered  there ; 
and  that  all  that  had  been  paid  by  Fuller  as  bonus  had  been  paid 
there,  under  his  agreement  with  plaintiff  for  taking  and  delaying 
the  enforcement  of  the  notes ;  and  that  Fuller  had  paid  to  the 
plaintiff  $4,735.77  as  interest  and  bonus  on  all  the  notes,  and 
that  defendant  never  pi^id  anything  thereon  either  as  interest  or 
usury. 

Judgment  for  plaintiff  in  each  suit  for  the  full  amount  of  the 
notes.    Exceptions  by  defendant. 

H.  N,  Hixy  for  defendant,  cited  Woodbridge  v.  Austin,  2  Tyler, 
367 ;  SL  Albans  v.  Failetfy  46  Vt.  448  ;  Langdon  ^  Ainsworth  v. 
Brown^  46  Yt.  512 ;  Richardson  v.  Andsrson^  1  Campb.  65,  n.  a ; 
Swift  Ev.  9. 

j£r.  W.  Brigham  (Davenport  ^  Eddy  with  him),  for  plaintiff,  cited 
Dar^orth  v.  Esynolds,  1  Vt.  259 ;  MiddUbury  v.  Case,  6  Vt.  166 ; 
StaU  V.  Rood,  12  Vt.  396 ;  Cilley  v.  Cushman,  12  Vt.  494 ;  Birehr 
51 
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ard  V.  Palmer,  18  Vt.  203 ;  Barron  v.  Pettes,  18  Vt.  385 ;  Urn- 
ersan  v.  Young,  18  Vt.  603 ;  TerriU  v.  Woodruff,  19  Vt.  182 ;  Taylor 
V.  Boardman,  25  Vt.  581 ;  Barber  v.  Britton,  26  Vt.  112 ;  Oofa  t. 
Oaks,  27  Vt.  410 ;  Jones  v.  ^ayZor,  30  Vt  42 ;  Co66  v.  Busttell, 
37  Vt.  837 ;  Brattieboro  East  Society  v.  iJ^^rf,  42  Vt.  76 ;  DtUe  v. 
Kimpton,  46  Vt.  76  ;  Roberts,  admr.  v.  TF«ZcA,  46  Vt.  164 ;  Story 
Gonfl.  Laws,  ss  242  et  seq.  and  292  et  seq.;  2  Kent  Cioiii.  460  et 
seq. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  These  two  cases  were  tried  together  by  the  County 
Court,  and  present  the  same  questions,  and  they  all  arise  on  the 
trial  of  the  defendant's  pleas  of  payment  and  set-off.  It  is  found 
by  the  County  Court,  that  the  defendant  himself  has  never  paid 
the  plaintiff  anything  on  the  notes  in  suit,  either  as  interest  or 
usury,  but  that  Elliott  B.  Fuller,  for  whose  accommodation  tiie 
defendant  executed  the  notes  in  suit,  and  who  indorsed  and 
passed  the  same  to  the  plaintiffs,  has  paid  the  plaintiffs  as  interest 
and  bonus  on  and  in  respect  to  the  notas  in  both  the  actions,  over 
five  thousand  dollars.  So  far  as  Fuller  paid  the  plaintiffs  bonus 
or  usury  on  the  notes  in  suit,  the  defendant  cannot  avail  himself 
of  the  same,  either  in  payment  or  set-off  to  the  notes  in  suit. 
The  statute  (Gen.  Sts.  c.  79,  s.  4,)  gives  the  right  to  recover 
back  money  paid  in  excess  of  lawful  interest  only  to  the  person 
paying  the  same.  Hence,  the  defendant'^  exception  to  the  County 
Court's  allowing  the  plaintiff,  who  was  not  a  professional  lawyer,  to 
testify  in  regard  to  the  laws  of  Massachusetts,  where  the  transac- 
tions between  Fuller  and  themselves  took  place,  touching  the  legal 
rates  of  interest  there,  becomes  immaterial,  as  the  defendant  has 
not  been  prejudiced  by  it.  Neither  is  it  stated  what  he  testified 
to,  nor  that  the  County  Court  found  any  facts  on  his  testimony. 
If  the  question  were  material  to  the  proper  disposition  of  the  case, 
we  understand  that  the  rule  which  requires  a  party  to  produce 
the  best  evidence  attainable,  applies  to  proving  the  laws  of  a  for- 
eign state  as  well  as  to  the  proving  of  any  other  fact.  This  rule 
requires  the  production  of  the  statute  of  such  foreign  state,  prop- 
erly authenticated,  or  proved  by  some  person  who  knows  the  book 
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produced  to  be  the  statute  laws  of  such  state.  When  the  con- 
struction put  upon  a  statute  bj  the  courts  of  such  foreign  state  is 
to  be  proved,  it  can  be  done  only  by  some  person  versed  in  the 
law  and  decisions  of  the  courts  of  such  state. 

Whatever  Fuller  paid  as  interest  on  the  notes  in  suit,  operated 
to  reduce  the  notes  so  much  as  he  thus  paid.  Such*  payments 
enure  to  the  benefit  of  the  defendant  as  well  as  to  the  benefit  of 
Fuller.  It  is  claimed  by  the  plaintiffs  that  the  County  Court 
meant  by  this  language  to  include  only  the  deductions  or  dis- 
counts which  the  plaintiffs  made  when  they  cashed  the  notes  for 
Fuller.  But  as  none  of  the  notes  have  been  paid  by  Fuller,  such 
deductions  or  discounts  have  never  been  paid  to  the  plaintiffs ; 
and  it  is  not  to  be  presumed  that  the  County  Court  used  the  word 
'^  paid,"  when  stating  the  facts  found  by  it,  in  any  such  unaccus- 
tomed meaning.  It  was  therefore  error  for  the  County  Court  to 
render  judgment  for  the  plaintiff's  for  the  full  amount  of  the  notes, 
regardless  of  the  sums  which  had  been  paid  by  Fuller  as  interest 
on  the  notes.  As  the  facts  found  by  the  County  Court  do  not 
enable  this  court  to  ascertain  the  amount  of  the  interest  thus  paid 
which  has  been  included  in  the  judgments,  the  cases  must  be  re- 
manded, though  the  trial  was  by  the  court. 

Judgment  in  each  case  reversed,  and  the  causes  remanded. 


DAVENPORT  v.  THE  TOWN  OF  JOHNSON. 
Selectmen,     Tuum  Auditors.     Gen.  Sts.  c.  15.  s.  62. 

Defendant's  selectmen,  acting,  as  they  supposed,  in  discharge  of  their  official  duty, 
paid  a  large  sum  of  money  in  endeavoring  to  ascertain  the  liability  of  the  town 
upon  its  subscription  in  aid  of  a  railroad  ;  and  presented  the  items  of  their  expendi- 
ture to  the  town  auditors,  aud  the  auditors  found  that  the  expenditures  were  made. 
The  selectmen  thereupon  issued  to  themselves,  or  bearer,  for  their  reimbursement, 
orders  upon  the  town  treasurer,  and  at  the  next  March  meeting,  said  orders  were 
reported  by  the  auditors  among  defendant's  liabilities;  but  as  to  them  the  rei)ort 
WM  rejected  by  vote  of  the  town.    At  maturity  said  orders  were  presented  for  pay- 
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ment;  which  was  refosed.  Hddy  that  as  it  was  no  part  of  the  aaditors'  doty  to 
audit  and  allow  tnich  claims,  they  did  not  hy  their  action  hind  the  town  to  the  paj- 
ment  of  the  orders,  and  that  the  selectmen,  who  were  themselves  the  claimants, 
and  therefore  in  no  position  to  represent  the  advene  interests  of  the  town,  had  no 
aathority  to  draw  them. 

Assumpsit.  Plea,  the  general  issue.  There  were  three  suits 
consolidated  and  tried  as  one,  by  the  court,  at  the  April  Term, 
1876,  Boss,  J.,  presiding. 

It  appeared  that  in  1868,  under  the  act  of  1867,  passed  to 
enable  towns  to  aid  in  the  construction  of  the  Lamoille  Vallej 
Railroad,  the  defendant  town  subscribed  for  four  hundred  and 
eighty  shares  of  stock  in  said  railroad,  to  be  paid  for  in  bonds  of 
said  town.  The  par  value  of  the  shares  was  one  hundred  dollars. 
By  the  condition  of  said  subscription,  fifteen  per  cent,  of  the 
amount  subscribed  was  to  be  payable  when  the  road  should  be 
completed  and  put  in  operation  to  within  three  miles  of  the  busi- 
ness center  of  said  town,  and  the  remainder  when  it  should  be 
completed  and  put  in  operation  to  the  center,  or  as  near  thereto 
as  practicable.  In  January,  1873,  the  road  was  completed  and 
opened  to  Hyde  Park,  five  miles  from  the  defendant  town.  In  the 
following  season,  the  company,  in  working  the  road  on  from 
Hyde  Park,  located  the  line  a  little  way  out  of  the  village,  or 
business  center  of  the  defendant  town,  whereas  the  preliminary 
survey  passed  very  nearly  through  it.  The  defendant's  selectmen, 
acting  under  advice,  and  deeming  it  to  be  their  duty,  then  em- 
ployed an  engineer  to  make  surveys,  plans,  and  estimates,  for 
which  they  paid  fi496.90,  and  took  counsel  of  an  eminent  lawyer, 
to  whom  they  paid  $500  for  an  opinion,  in  order  to  ascertain 
whether  the  town  would  be  liable  to  the  company  on  its  subscrip- 
tion if  the  road  should  be  built  where  the  company  had  located 
and  were  then  constructing  it.  To  meet  those  expenses,  as  there 
was  then  no  money  in  the  defendant's  treasury  for  such  purpose, 
the  selectmen  borrowed  $996.90  on  their  personal  notes.  In  Feb- 
ruary, 1874,  when  the  selectmen  met  with  the  defendant's  auditors, 
they  presented  those  items  of  expenditure,  and  the  auditors  found 
that  the  sums  had  been  paid  and  money  raised  as  aforesaid.  The 
selectmen  then  cast  interest  upon  their  notes,  and  found  $1071.95 
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due  thereon.  They  thereupon  drew  three  orders  upon  the  de- 
fendant's treasurer,  each  for  one  third  of  that  sum,  and  payable 
to  themselves  severally,  or  bearer,  by  the  1st  of  September  then 
next.  Each  order  bore  upon  its  face  a  statement  of  what  it  was 
given  for.  The  auditors  reported  those  orders  to  the  town 
at  its  next  March  meeting,  as  among  the  liabilities  for  which  the 
selectmen  had  given  orders,  and  one  of  the  selectmen  explained 
what  they  wore  given  for.  The  town  voted  to  accept  the  report 
of  the  selectmen  and  auditors,  except  as  to  those  three  orders, 
and  to  reject  it  as  to  them.  Upon  maturity  the  orders  were  pre- 
sented to  the  defendant's  treasurer,  and  payment  and  acceptance 
thereof  demanded.  The  treasurer  was  also  requested  to  make 
a  minute  thereon  that  payment  bad  been  demanded  ;  but  he  refused 
to  pay,  or  accept,  or  have  anything  to  do  with  them  in  any  way. 
Subsequently  one  of  the  selectmen  put  the  orders  into  the  hands 
of  the  plaintiff  for  collection ;  and  he,  without  making  any  ad- 
vances upon  them,  brought  suit  thereon  for  the  benefit  of  the 
payees  thereof. 

On  these  facts,  the  court  held  that  the  orders  were  given  under 
such  circumstances  that  the  plaintiff  could  not  maintain  an  action 
upon  them  in  his  own  name,  and  rendered  judgment  for  defendant ; 
to  which  the  plaintiff  excepted. 

Oeorye  W.  Davenport^  pro  ««,  (Brigham  ^  Waterman  with 
him). 

Davenport  ^  Eddy  and  M,  0.  Heath,  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Powers,  J.  Sec.  71,  c.  15,  Gen.  Sts.,  makes  it  the  duty  of  the 
town  treasurer  to  pay  orders  drawn  upon  him  by  the  selectmen, 
and  provides  that  in  case  he  neglects  or  refuses  to  pay  such  orders 
on  demand,  the  holder  may  maintain  an  action  thereon  against 
the  town.  The  office  of  this  statute,  so  far  as  concerns  the  order, 
is  simply  to  regulate  the  right  of  action  upon  it.  It  makes  a  de- 
mand of  payment  a  condition  precedent  to  any  right  of  recovery 
against  the  town.     The  holder,  on  trial,  must  make  proof  of  such 
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demand  as  an  essential  element  in  his  right  to  sue.  If  the  treas- 
urer indorses  upon  such  order  when  presented,  any  memorandum 
officially  attesting  or  acknowledging  such  demand,  no  further 
proof  would  he  requisite  ;  but  he  is  not  under  any  duty  to  do  this; 
and  if  he  omits  it,  the  fact  of  a  demand  must  be  established  by 
proof  aliunde.  But  a  demand  once  made  will  enure  to  the  ben- 
efit of  any  subsequent  holder  of  the  order.  The  quality  of  nego- 
tiability which  such  orders  possess,  does  not  depend  upon  evidence 
that  a  demand  for  payment  has  been  made,  but  arises  from  the 
form  of  the  instrument.  If  in  form  negotiable,  they  pass  by  de- 
livery or  indoreement,  and  the  indorsee  may  sue  thereon  in  his 
own  name. 

The  action  of  the  auditors  before  and  at  the  annual  March 
meeting  in  1874,  did  not  legalize  these  orders  as  binding  obliga- 
tions upon  the  town.  It  was  no  part  of  the  duties  of  the  audi- 
tors to  audit  and  allow  such  claims.  Their  duties  are  limited  to 
the  examination  and  adjustment  of  the  accounts  of  the  several 
town  officers  as  such.  Their  jurisdiction;  and  that  of  the  select- 
men, over  the  allowance  of  claims  against  the  town,  is  not  con- 
current. The  duties  of  the  several  town  officers  are  prescribed 
and  limited  by  statute  ;  and  within  the  scope  of  their  official  duty, 
their  action  is  final.  The  auditors  are  appointed  to  revise  and 
verify  the  accounts  of  these  officers  of  their  doings  for  the  protec- 
tion of  the  town,  and  report  the  result  of  their  examination  to 
the  town,  and  the  town  takes  final  action  in  the  premises. 

The  right  of  the  selectmen  to  allow  the  claim  for  which  they 
drew  the  orders  in  suit,  is  claimed  to  exist  in  virtue  of  s.  52,  c 
15,  Gen.  Sts.,  which  reads  :  ^^  The  selectmen  shall  also  audit,  and, 
in  their  discretion,  allow  the  claim  of  any  person  against  the  town 
for  money  paid  or  services  performed  for  the  town,  and  inay  draw 
orders  on  the  treasurer  for  the  sum  so  allowed.''  In  the  examin- 
ation of  claims  against  the  town  under  this  section,  the  selectmen 
act  for  and  in  behalf  of  the  town.  They  represent  the  town  in 
the  inquiry  into  the  merits  of  the  claim,  and  in  the  exercise  of  a 
discretion  thereon,  they  sustain  in  interest  a  relation  adverse  to 
that  of  the  claimant,  and  are  bound  to  act  for  the  best  interests 
of  the  town. 
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If  the  selectmen  should  acquire  a  pecuniary  interest  in  any 
claim  allowed,  whereby  they  reaped  a  profit  to  themselves,  the 
town  would  be  entitled  to  the  benefit  of  such  profit,  upon  the 
familiar  doctrine  that  applies  to  agents,  trustees,  administrators, 
and  all  other  persons  who  stand  in  fiduciary  relations  to  others, 
that  such  persons  shall  make  no  profit  to  themselves  as  against 
those  for  whom  they  act.  This  doctrine  was  recognized  and  ap- 
plied in  Judevine  v.  Town  of  Hardwick^  General  Term,  1876  * 

It  is  evident  that  this  doctrine  applies  with  special  force  to  a 
case  where  the  claimants  are  the  selectmen  themselves.  What 
room  in  such  case  is  there  for  the  exercise  of  a  fair  discretion  in 
passing  upon  the  question  of  the  allowance  of  their  own  claims  ? 
Each  one  of  the  selectmen  had  a  pecuniary  interest  in  this  claim, 
which  amounted  to  a  thousand  dollars  and  more.  They  had  long 
before  the  date  of  the  orders  adjudged  it  advisable  to  incur  the 
debt  covered  by  the  orders,  and  had  paid,  or  become  liable  to  pay, 
it  themselves.  Now  when  the  question  was  presented  to  them 
whether  this  was  a  claifti  properly  allowable  against  the  town,  and 
they  assumed  to  sit  in  judgment  upon  that  question,  how  could 
they  impartially  act  for  the  town  and  represent  its  adverse  inter- 
ests in  that  inquiry  ?  The  statute  was  not  designed  to  apply  to 
such  cases,  and  the  allowance  of  the  claim  by  the  selectmen 
availed  nothing,  and  the  orders  were  drawn  without  authority 
of  law. 

The  plaintifiP  being  a  nominal  holder,  the  defence  can  be  made 
the  same  as  though  suit  had  been  brought  in  the  name  of  the  orig- 
inal payees. 

Judgment  affirmed. 

•AnU,  180. 
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MURDOCK,  Admr.  v.  HICKS. 
Evidence,      Variance. 

In  debt  on  recog^iEance  on  appeal,  the  declaration  alleged  that  defendant,  "Daniel  J. 
Hicks,  under  and  by  the  name  of  Joseph  Hicks^  as  ball  and  surety,"  &c.,  became 
recognizanced.  It  appeared  by  the  justice's  record  that  Joseph  Hicks  was  the  recog- 
nizor; and  plaintiff  was  permitted  to  show  by  parol  that  defendant  in  fact  appeared 
before  the  justice  to  recognize,  but  that  the  justice  entered  the  name  of  defendant's 
brother  Joseph  by  mistake.  Heldf  that  the  evidence  did  not  tend  to  support  the 
allegation  in  the  declaration,  as  it  did  not  tend  to  show  that  defendant,  under  <md 
by  the  name  of  Joseph  Hicks,  became  recognized,  but  that  he  recognized  under  and 
by  his  own  name. 

Debt  on  recognizance  taken  on  appeal  from  a  judgment  of  a 
justice  of  the  peace.  Plea,  nul  tiel  record^  and  trial  by  the  court 
at  the  April  Term,  1876,  Ross,  J.,  presiding. 

The  declaration  alleged  that  the  defendant,  '^  Daniel  J.  Hicks, 
under  and  by  the  name  of  Joseph  Hicks,  as  bail  and  surety,"  &c., 
acknowledged  himself  bound  in  a  recognizance,  &c.  The  plain- 
tiff introduced  in  evidence  a  certified  copy  of  ihe  justice's  record 
upon  which  the  name  of  Joseph  Hicks  appeared  as  that  of  the  re- 
cognizor. The  plaintiff  then  called  the  justice,  and  offered  by 
him  to  show  that  upon  rendition  of  judgment  and  appeal  there- 
from, he  entered  as  the  name  of  the  recognizor  the  name  of  Joseph 
Hicks,  brother  of  the  defendant,  instead  of  that  of  the  defendant, 
by  mistake,  supposing  it  to  be  the  name  of  the  one  who  really 
appeared  to  recognize.  The  plaintiff  also  introduced  his  counsel  as 
a  witness,  and  offered  to  show  by  him  that  upon  trial  of  this  case 
before  the  justice,  the  defendant  testified  that  he  was  the  person 
who  appeared  before  the  justice  and  entered  into  the  recogni- 
zance. To  the  admission  of  such  testimony  the  defendant  ob- 
jected, but  it  was  admitted ;  to  which  tbe  defendant  excepted. 
It  was  not  pretended  that  any  fraud  was  practiced  upon  the  jus- 
tice, but  only  that  he  was  mistaken.  The  court  found  that  the 
defendant  was  the  person  who  entered  into  the  recognizance,  and 
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rendered  judgment  for  the   plaintiff;    to  which  the   defendant 
excepted. 

H.  W.  Brigham^  for  the  defendant. 

The  allegation  of  the  declaration  should  correspond  with  the 
record.  Any  vai  iance  would  be  fatal  under  the  plea  of  nul  tiel 
record,  1  Chit.  PI.  ii70  ;  2  lb.  472  ;  Brackett  v.  McLeran,  23 
Vt.  90 ;   Green  v.  Ovington  ^  Bleecker^  16  Johns.  55. 

The  plea  of  nul  tiel  record  forms  an  issue  for  the  court  to  de- 
cide on  the  inspection  of  the  record.  Wright  v.  Fletcher^  12  Vt. 
431 ;  Barnard  v.  Flanders,  12  Vt.  657. 

It  is  settled  that  justice  records  are  conclusive  of  all  the  facts 
therein  stated,  and  that  parol  evidence  will  not  be  admitted  to 
vary,  alter,  or  contradict  them.  Thus  the  court  erred  in  receiv- 
ing parol  evidence  to  show  who  in  fact  recognized.  Walker  v. 
Briggs^  11  Vt.  84 ;  Barnard  v.  Flanders,  12  Vt.  657  ;  Beech  v. 
Eich,U  Vt.  595;  Nye  v.  Kellam,  18  Vt.  594 ;  Pike  v.  Hill,  15 
Vt.  183  ;  Eastman  ^  Paige  v.  Waterman,  26  Vt.  494  ;  White  v. 
Haton,  5  Johns.  351 ;  Halcomb  v.  Cornish,  8  Conn.  876  ;  The 
Jadge  of  Probate  v.  Briggs,  3  N.  H.  309. 

If  Joseph  Hicks  had  been  sued  upon  the  recognizance  he  would 
be  estopped  from  showing  by  parol  that  he  never  appeared  before 
the  justice  and  recognized.  Beech  v.  Rich,  13  Vt.  595.  If  so, 
then  the  plaintiff  is  concluded. 

A.  A.  Butterjield  (jBT.  Haskins  with  him),  for  the  plaintiff. 

The  parol  evidence  offered  and  received  had  no  tendency  to 
alter,  contradict,  vary,  control  or  affect  the  purpose  of  the  recog- 
nizance, or  its  legal  and  legitimate  operation  and  effect  as  such. 
The  pleadings  put  in  issue  the  identity  of  the  defendant  with  the 
Joseph  Hicks  named  in  the  record  of  recognizance ;  and  parol 
evidence  to  establish  that  fact  was  clearly  admissible.  1  Greenl. 
Ev.  ss.  289,  493  ;  Bogden,  Jr.  v.  Hastings,  17  Pick.  200 ;  Moot 
V.  Fellowes,  6  Cush.  29;  Wood  v.  LeBaron,  8  Gush.  471;  Ste- 
vens  v.  Elizee^  3  Gampb.  256.  The  same  rule  of  evidence  prevails 
in  this  state.  Beach  v.  Packard^  10  Vt.  96  ;  Newcomh  v.  Peck^ 
17  Vt.  302 ;  Perkins  v.  Walker,  19  Vt.  144 ;  White  v.  Mil^r,  22 
52 
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Vt.  380  ;  Harwood  v.  Estate  of  Harwood,  22  Vt.  507 ;  Blood  v. 
Crandall,  28  Vt.  39&;  Bogue  v.  Bigelow,  29  Vt.  179.  Mobb  v. 
Hindii,  29  Vt.  188 ;   Cha^e  v.  School  But.  47  Vt.  524. 

The  amended  declaration  sufficiently  alleges  the  identity  of 
Joseph  Hicks  with  the  defendant  to  raise  the  issue  by  which  the 
evidence  became  material.  Neweomb  v.  Pecky  17  Vt.  302 ;  Blood 
V.  CrandalU  28  Vt.  396 ;  Boyden,  Jr.  v.  Hastings,  17  Pick.  200  ; 
Root  y.  Fellowes,  6  Gush.  29. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  plea  of  nul  tiel  record  put  in  issue  the  fact  of 
the  existence  of  any  such  record  as  the  plaintiff  has  described  in 
his  declaration.  Ordinarily,  under  this  plea,  the  fact  in  issue  is  to 
be  proved  by  an  inspection  of  the  record,  which  when  produced  did 
not  support  a  material  allegation  of  description  in  the  declaration. 
The  allegation  was,  '^  that  the  defendant,  under  and  by  the  name 
of  Joseph  Hicks,  became  bail  and  surety  for  the  appeal."  The 
parol  evidence  that  plaintiff  was  permitted  to  introduce,  had  a 
tendency  to  show  that  Daniel  Hicks,  by  his  own  name,  was  the 
party  who  became  bail  and  surety  for  the  appeal ;  and  the  evi- 
dence had  no  tendency  to  show  that  he  became  such  bail  and 
surety  under  and  by  the  name  of  Joseph  Hicks.  The  most  that 
could  be  claimed  from  that  evidence  was,  that  Daniel  Hicks,  in 
his  own  proper  person  and  name,  was  the  party  who  became  bail, 
and  that  the  justice  by  mistake  used  the  name  of  Joseph  Hicks 
instead  of  Daniel.  The  plaintiff  could  not  legally  prove  any  ma- 
terial fact  that  was  not  alleged  in  his  declaration  ;  and  he  could 
only  recover  upon  proof  of  such  material  facts  as  were  alleged. 
The  parol  evidence  had  no  tendency  to  prove  any  material  fact  as 
alleged  in  the  declaration,  and,  we  think,  was  inadmissible. 

Judgment  reversed,  and  cause  remanded. 
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TOWN  OF  NEWFANE  u.  TOWN  OF  SOMERSET.* 

Pauper.     Settlemerit, 

A  mortgagor  against  whom  a  decree  of  foreclosare  had  become  absolute,  remained  in 
posaession  of  the  premises  under  a  parol  agreement  made  with  the  assignee  of  the 
mortgagee  after  the  decree  had  run,  that  if  he  paid  the  amount  of  all  the  mortgages 
and  certain  other  indebtedne:«s,  the  jiremises  should  be  redeeded  to  him,  and  the 
premises  were  set  in  the  list  to  him  at  33  or  upwards  for  more  than  five  years.  Held 
that  he  did  not  hold  the  land  in  Kis  mvn  right  so  as  thereby  to  acquire  a  legal  settle- 
ment in  town. 

This  was  an  appeal  from  an  order  of  removal  of  one  Harriet 
Marble,  a  -pauper;  from  the  town  of  Newfane  to  the  town  of  Som- 
erset.    The  following  facts  were  agreed  upon  : 

In  June,  1867,  the  pauper  was  married  to  Thomas  A.  Marble, 
a  SOD  of  Daniel  T.  Marble,  and  lived  with  him  until  the  fall  of  1872, 
when  they  separated ,  and  she  went  to  Newfane,  where  she  resided 
until  the  order  of  removal  in  question  was  made.  The  said  Thomas 
had  no  settlement  in  the  state  unless  he  had  one  by  derivation 
from  his  father,  Daniel  T.  On  May  17,  1845,  the  said  Daniel  T., 
then  a  resident  of  New  Hampshire,  purchased  of  Irvin  &  Aspin- 
wall  one  hundred  and  twenty-five  acres  of  land  in  Somerset,  for 
the  sum  of  %1 00,  and  on  tho  same  day  executed  to  them  a  mortgage 
deed  of  the  premises,  conditioned  for  the  payment  of  his  note  for 
said  sum  on  three  years.  In  the  spring  of  1846,  he  moved  with 
his  family  and  effects  from  New  Hampshire  to  Somerset,  and  re- 
sided on  said  land  from  that  time  until  his  death  in  March,  1868. 
During  that  time  he  had  no  list  in  town,  except  upon  his  poll  and 
said  land.  In  no  year  from  1846  to  1856  was  the  land  set  in  the 
list  at  more  than  $5 ;  in  no  year  from  1 856  to  1862  was  it  set  as  high 
as  $S  ;  but  from  1862  to  1867  it  was  set  at  $3  or  upwards.  On 
January  4,  1855,  he  executed  a  mortgage  of  said  land  to  Jones  & 
Estabrook,  to  secure  the  payment  of  his  note  of  thai  date  for  $130, 
payable  on  demand  with  interest,  and  in  September,  1858,  Jones  & 
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Estabrook  brought  a  petition  to  foreclose  said  mortgage,  but  after- 
wards, during  the  same  month,  assigned  their  mortgage  and  note 
to  Henry  Goodnow,  and  said  petition  was  thereupon  discontinued. 
On  January  17,  1855,  he  executed  a  mortgage  of  said  land  to 
Hosea  Mann,  to  secure  the  payment  of  his  note  of  that  date  for 
$37.54,  payable  in  one  year  with  interest,  and  on  April  17, 1858, 
Mann  obtained  a  decree  of  foreclosure  on  his  mortgage,  with  a 
year's  redemption,  and  the  decree  became  absolute,  and  on  Octo- 
ber 19,  1859,  Mann  quit-claimed  said  land  to  Goodnow,  who,  on 
the  19th  of  the  previous  February,  had  purchased  Irvin  &  Aspin- 
wall's  note  and  mortgage.     Soon  after  his  purchase  from  Mann, 
he  rented  the  premises  to  Daniel  T.,  who,  as  it  was  then  under- 
stood, should  pay  the  taxes  thereon.  .  It  was  understood  at  the 
same  time  that  whenever  Daniel  T.  should  pay  Goodnow  what  he 
had  paid  Mann,  Jones  &  Estabrook,  and  Irvin  &  Aspinwall,  and 
also  the  amount  in  which  he  was  otherwise  indebted  to  him,  Good- 
now should  execute  to  him  a  deed  of  the  premises.     On  February 
20, 1868,  a  few  days  before  the  death  of  Daniel  T.,  it  was  ascer- 
tained upon  examination,  that  the  amount  that  Goodnow  paid  for 
the  farm,  notes,  and  mortgages,  together  with  what  Daniel  T.  was 
otherwise  indebted  to  him,  amounted  to  $780.     Goodnow  there- 
upon executed  a  deed  of  the  premises  to  Daniel  T.,  and  on  the 
same  day  Daniel  T.  executed  a  mortgage  to  Goodnow,  to  secure 
the  payment  of  that  sum,  no  part  of  which  was  paid.     The  prop- 
erty conveyed  was  then  worth  about  $650. 

There  were  other  points  embraced  in  the  agreed  statement  of 
facts,  but  they  are  rendered  immaterial  by  the  opinion  of  the 
court. 

Upon  the  foregoing  facts,  the  court,  at  Ihe  September  term,  1875, 
Ross,  J.,  presiding,  rendered  judgment,  pro  forma^  that  the 
pauper  was  duly  removed ;  to  which  the  defendant  excepted. 

0.  E,  Butterfield^  for  the  defendant,  cited  Gomp.  Sts.  c.  17,  s. 
1 ;  No.  25  of  the  Acts  of  1856 ;  Gen.  Sts.  c.  19,  s.  1,  and  c.  40, 
s.  12 ;  4  Kent  Com.  102,  181 ;  1  Washb.  Real  Prop.  495,  561, 
565  ;  Redf.  Wills,  131;  6  Greenl.  Cruise,  497, 498;  Flagg  v.  Mam, 
14  Pick.  467;  Tucker' i  Exrs.  v.  Keeler,  4  Vt.  161;  Morey,  admr. 
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y.  McGuire,  4  Vt.  327 ;  Henry  v.  Bell,  5  Vt.  393  ;  Baxter  v. 
Willey,  9  Vt.  276  ;  Manchester  v.  2>or««f,  14  Vt.  224  ;  Pierson  v. 
Clayes,  15  Vt.  93,  104 ;  Blodgett  v.  HoharU  18  Vt.  414 ;  Lull  v. 
Matthews,  19  Vt.  322 ;  Langdon  v.  Paul,  22  Vt.  205 ;  Wires  ^ 
Peck  V.  Nelson,  26  Vt.  13  ;  Nexvfane  v.  Dummerston,  34  Vt.  184  ; 
J?b(7^<?«  V.  Eddy.  38  Vt.  327  ;  Hagar  v.  Braiverd,  44  Vt.  294  ; 
Baltimore  v.  Chester,  47  Vt.  648. 

Davenport  ^  Eddy,  for  the  plaintiff,  cited  Acts  of  1856,  No. 
25 ;  Gen.  Sts.  c.  20,  s.  1,  and  c  83,  s.  9 ;  Campbell  v.  Worthing- 
ton,  6  Vt.  448  ;  Baxter'w  Willey,  9  Vt.  276;  Wright  v.  Bates, 
13  Vt.  341  ;  Hyndman  v.  ffyndman,  19  Vt.  9  ;  Catlin  v.  Hull, 
21  Vt.  152  ;  Rich  v.  Doaw^,  35  Vt.  125 ;  Wing,  exr,  v.  Cooper, 
37  Vt.  169  ;  Graham  v.  TFa^,  38  Vt.  19  ;  Coopt^  v.  Cole,  38  Vt. 
185;  Walker  v.  ir%,  44  Vt.  &0\\  Baltimore  v.  Chester,  47 
Vt.  648. 

The  opinion  of  the  court  was  delivered  by 

PowEiiS,  J.  This  case  was  heard  in  the  County  Court  upon  an 
agreed  statement  of  facts,  from  which  it  is  to  be  determined 
whether  Daniel  T.  Marble  acquired  a  legal  settlement  in  the  town 
of  Somerset  under  the  fourth  clause  of  s.  1,  c.  17,  Comp.  Sts.,  as 
amended  in  1856,  which  pr/»vides,  among  other  things,  that  every 
person  of  full  age  who  shall  reside  in  any  town  in  this  state,  and 
whose  ratable  estate  held  in  his  own  right  shall  be  set  in  the  list 
at  the  sum  of  three  dollars  or  upwards  for  five  successive  years, 
shall  gain  a  settlement  in  such  town.  Marble  had  a  list  of  three 
dollars  or  more  for  the  requisite  period  of  time,  beginning  in  1862, 
but  the  defendant  insists  that  such  list  did  not  represent  an  estate 
held  l)y  Marble  in  his  own  right 

It  appears  that  Marble  purchased  125  acres  of  land  in  Somer- 
set, in  1845,  and  that  he  executed  a  mortgage  of  the  same  to 
secure  the  purchase  money  to  Irvin  &  Aspinwall  ;  that  he  moved 
onto  the  premises  in  1846,  and  resided  there  till  his  death  in 
1868;  that  in  1855  he  executed  a  second  mortgage  to  Jones  & 
Estabrook  ;  that  subsequently  he  executed  a  third  mortgage  to 
flosea  Mann,  and  that  in  1858,  Mann  foreclosed  his  mortgage  and 
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got  a  decree,  which  became  absolute  in  1859,  after  which,  and  on 
the  19th  day  of  October,  1859,  Mann  quitclaimed  his  title  to 
Henry  Goodnow  ;  meantime  Goodnow  had  bought  in  the  first  and 
second  mortgages,  and  thus,  October  19,  1859,  Goodnow  owned 
the  whole  title  to  said  premises.  Soon  after  Goodnow  received 
his  deed  from  Mann,  he  rented  the  premises,  with  another  farm,  to 
Marble,  and  among  other  things,  Marble  agreed  to  pay  the  taxes, 
and  there  was  a  verbal  understanding  between  the  parties  that 
Goodnow  would  give  Marble  a  deed  on  being  paid  what  was  his 
due,  and  a  few  days  before  Marble's  death,  Goodnow  did  girc 
him  a  deed,  but  he  had  not  then  been  paid,  and  Goodnow  took  a 
mortgage  to  secure  his  indebtedness.  During  the  time  Marble 
occupied  the  premises  under  Goodnow,  this  real  estate  was  set  in 
the  list  to  Marble  at  three  dollars  and  upwards  for  more  than 
five  years.     Did  Marble  then  hold  this  estate  in  his  own  right  ? 

We  think  the  right  spoken  of  in  the  statute,  refers  to  the  title 
which  the  party  has  in  the  estate — not  necessarily  a  title  in  form, 
but  one  which  he  could  assert.  When  the  Mann  decree  became 
absolute,  the  title  passed  to  him,  and  thereafterwards  Marble  had 
no  title  either  in  fact  or  in  form. 

The  element  of  permanency  in  the  domicile,  seems  to  be  a  lead- 
ing characteristic  of  the  various  modes  prescribed  for  the  acquisi- 
tion of  legal  settlements.  Residence  for  seven  years  without 
becoming  chargeable,  holding  certain  of  the  more  responsible  town 
offices  not  likely  to  be  conferred  upon  transient  comers,  and 
residing  in  town  and  having  an  estate  in  his  own  right  that  is  set 
in  the  list  for  five  years  at  sixty  dollars  under  the  old  law  and 
three  dollars  under  the  present  mode  of  valuation,  operate  to  con- 
fer a  settlement.  This  bhows  that  the  Legislature  intended  that 
settlements  should  be  acquired  only  by  actual  settlers  who  had  a 
substantial  estate  of  their  own,  or  who  had  become  closely  identi- 
fied with  the  interests  of  the  town  by  long  residence  or  prominent 
administration  of  its  affairs.  Now  during  the  time  this  list  was  in 
force,  this  estate  was  held  in  Goodnow's  right.  Marble  was  a 
mere  tenant  without  any  title.  He  did  not  sustain  the  relaticm 
of  mortgagor  to  Goodnow,  but  the  relation  of  the  parties  was  that 
of  landlord  and  tenant.     The  former  relation  of  mortgagor  and 
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mortgagee  had  been  extioguished  by  the  foreclosure  proceedings. 
The  verbal  understaadiug  in  relation  to  the  future  payment  of 
Goodnow's  debt,  and  his  promise  to  redeem,  were  a  mere  pro- 
posal to  sell  upon  Marble's  compliance  with  certain  pi*ecedent 
conditions.  Marble's  occupancy  was  of  a  temporary  character 
which  could  be  terminated  at  Ooodnow's  pleasure. 

The  case  clearly  falls  within  the  rule  laid  down  in  Newfane  v. 
Dummerston^  34  Vt.  184.  Daniel  T.  Marble  then  had  no  settle- 
ment in  Somerset,  and  hence  his  son,  the  husband  of  the  pauper, 
had  no  derivative  settlement  there,  and  therefore  the  pauper  could 
not  be  removed  to  Somerset. 

*  This  ruling  makes  an  examination  of  the  otlier  questions  dis- 
cussed unnecessary. 

Judgment  reversed,  and  judgment  that  the  pauper  was  unduly 
removed. 


PROUTY  AND  Another  v,  MATHER.* 

Jurisdiction  of  Justices  of  the  Peace.    Pleading,    Administrators, 

Estoppel  by  Deed. 

Sec.  18,  c.  31,  of  the  Gen.  Sts.,  expressly  confers  upon  justices  of  the  peace  jurisdictiou 
of  actions  of  trespass  on  the  freehold  where  the  sum  in  demand  does  not  exceed 
twenty  dollars. 

The  omission  of  vi  et  qrmia  can  be  taken  advantage  of  only  by  special  demurrer. 

One  coant  in  the  declaration  aUeged  plaintiffs'  possession  of  a  certain  close,  describing 
it,  and  that  a  stream  used  and  still  ought  to  flow  through  the  same,  but  that  defend- 
ant "  wrongfully  and  ur^ustiy^  without  the  leave  or  license  and  against  the  toill  af  the 
plaintiffs,  entered  upon  Vie  plaintiffs*  dose,  erected  and  caused  to  be  erected  a  dam 
across  said  last-mentioned  stream,"  &c.,  whereby  plaintiffs'  land  was  overflowed. 
Held,  a  count  in  trespass,  and  sufficient  on  motion  in  arrest. 

Administrators  conveyed  land  of  their  intestates  by  a  deed  in  the  common  form  of  an 
administrator's  deed,  except  that  it  contained  a  genercd  covenant  of  warranty.  One 
of  the  administrators  subsequently  acquired  in  his  own  right  a  prior  outstanding 
easement  in  the  land.  Held,  that  the  administrators  had  no  power  to  make  such 
covenant  binding  upon  the  estates  that  they  represented,  but  that  they  were  persou- 
aUy  bound  thereby,  and  that  the  interest,  when  it  accrued,  fed  the  estoppel. 

*  Decided  at  the  February  Term,  1876. 
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Trespass  qua.  clau.^  appealed  from  th^  judgment  of  a  justice  of 
the  peace.  Pleas,  the  general  issue  and  license.  Trial  by  jury, 
April  Term,  1875,  Barrett,  J.,  presiding. 

The  declaration  contained  three  counts.  The  first  count  was 
in  common  form,  and  alleged  that  defendant  broke  and  entered 
plaintifTs'  close,  and  put,  placed,  and  laid  divers  large  quantities 
of  wood,  logs,  plank,  and  slabs  in  and  upon  the  same,  and  there 
kept  and  continued  said  wood,  &c.,  for  a  long  sp'ace  of  time,  and 
thereby  greatly  incumbered  said  close,  and  hindered  and  pre- 
vented plaintiffs  from  having  the  use,  benefit,  and  enjoyinent 
thereof.  The  second  count  was  similar  in  form,  and  alleged  that 
defendant  dug  up,  turned,  and  subverted  the  earth  and  soil  of  said 
close.  The  third  count  alleged,  that  before  aud  at  the  time  of 
the  commission  of  the  grievances  complained  of,  plaintiffs  were 
and  ever  since  had  been  in  possession  of  a  certain  close  with  its 
appurtenances  in  Marlboro,  describing  it,  through  which  a  stream 
had  flowed  from  a  time  beyond  the  memory  of  man,  and  still  of 
right  ought  to  flow,  but  that  defendant,  contriving  and  wrongfully 
and  unjustly  intending,  &c.,.  "  whilst  the  said  plaintiffs  were  so 
interested  and  in  possession,  to  wit,  on  the  1st  day  of  May,  1868, 
and  on  divers  other  days  between  the  1st  day  of  May,  1868,  and 
the  day  of  the  commenceujent  of  this  suit,  in  Marlboro,  in  the 
County  of  Windham,  wrongfully  and  unjustly,  without  the  leave 
or  license  and  against  the  will  of  the  plaintiffs,  entered  upon  the 
plaintiffs^  close,  erected  and  caused  to  be  erected  a  dam  across 
said  last-mentioned  stream,"  &c.,  whereby  plaintiffs'  lauds  were 
overflowed.     This  count  lacked  vi  et  arjuis  and  contra  pacem. 

At  the  commencement  of  the  trial  defendant  objected  that  plain- 
tiffs could  not  recover,  because  counts  in  trespass  were  improperly 
joined  with  a  count  in  case,  and  becauiie  upon  the  declaration  the 
court  had  no  appellate  jurisdiction.  The  court  overruled  the  ob- 
jection, and  ordered  the  trial  to  proceed. 

Plaintiffs  gave  evidence  tending  to  show  that  defendant  had 
broken  and  entered  their  close  in  Marlboro  at  various  times  dur- 
ing the  period  covered  by  the  declaration,  and  had  dug  up  and 
removed  the  soil,  turf,  stone,  etc.,  to  repair  a  certain  dam  at  or 
near  the  outlet  of  the  south  pond  in  Marlboro,  which  was  a  natu- 
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ral  pood  of  water  covering  an  area  of  about  one  hundred  acres ; 
and  that  definidant  had  wrongfully  erected  and  maintained  a  dam 
at  said  outlet,  whereby  the  water  of  said  pond  was  raised  above 
its  natural  banks,  and  had  flowed  upon  and  over  the  plaintiffs' 
lands  adjacent,  to  the  injury  of  their  lands  and  the  timber  thereon 
standing.  Plaintiffs'  evidence  tended  to  show  that  the  dam  that 
defendant  had  built  and  repaired  was  on  lands  owned  by  plaintiffs, 
and  which  they  acquired  by  deed  from  the  administrators  of  Seth 
Miller  and  Stephen  Miller,  dated  April  1,  1850,  and  that  they 
gave  defendant  no  license  nor  authority  to  do  any  of  ihe  acts 
complained  of  in  the  declaration.  They  gave  evidence  further 
tending  to  show,  that  there  had  never  been  any  dam  at  the  outlet 
of  said  pond  until  defendant  built  the  dam  complained  of,  in 
1867.  Also,  that  in  the  summer  of  1850,  and  soon  after  they  had 
acquired  title  to  said  lands  from  the  administrators  aforesaid, 
plaintiff  and  Dan  Mather,  father  of  defendant,  who  then  was  and 
still  is  the  owner  of  the  lands  deeded  to  him  by  Abraham  Miller, 
April  1,  1840,  whereof  defendant  holds  a  lease,  and  which  lie 
south  of  said  pond  and  east  of  certain  of  plaintiffs'  lands  afore- 
said,—  procured  Oeorge  H.  Clark,  a  practical  surveyor,  and  ran 
out  and  established  the  line  between  their  said  lands,  as  indicated 
on  plan  in  evidence,  and  that  the  lino  thus  established  i^ould  bring 
the  dam  erected  by  defendant  in  1867  from  four  to  six  rods  west 
of  said  line,  and  on  lands  of  plaintiffs  ;  that  said  Dan  Mather  had 
always  acquiesced  in  the  line  so  established  by  them,  and  that 
plaintiffs  that  same  season  erected  a  fence  upon  said  line,  claim- 
ing to  own  the  lands  lying  westerly  thereof,  and  had  always  kept 
and  maintained  said  fence  until  it  was  destroyed  by  the  building 
of  the  dam  and  the  raising  of  the  water  in  said  pond  by  the  de- 
fendant in  1867. 

Defendant  gave  evidence  tending  to-  show,  that  the  dam  com- 
plained of  was  erected  by  him  on  the  site  of  a  dam  that  had  stood 
at  the  outlet  of  said  pond  for  sixty  years  or  more,  and  that  said 
dam  stood  on  lands  of  his  father  that  were  conveyed  to  him  by 
Abraham  Miller,  April  1,  1840.  His  evidence  further  tended  to 
show  that  the  brook  running  from  said  pond  had  always,  since 

the  memory  of  man,  been  used  and  controlled  by  defendant  and 
53 
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his  grantors,  for  the  beaefit  of  certain  mills  and  manufactories 
that  formerly  stood  upon  said  brook,  above,  but  in  the  immediate 
vicinity  of,  the  mill-site  that  he  occupied  at  the  comraencemeat  of 
this  suit ;  that  no  dispute  ever  existed  as  to  the  right  of  defendant's 
grantors  to  control  the  water  of  said  pond  and  its  outlet,  uotil 
plaintiffs  took  their  deed,  April  1,  1850;  that  Dan  Mather,  after 
the  running  of  the  said  line  in  1850,  always  claimed  the  right  to 
control  said  brook  to  its  outlet,  and  also  claimed  that  said  dam 
was  erected  on  his  lands  ;  and  that  his  grantors  had  an  easement 
in  said  water  privilege,  and  the  right  to  control  it,  which  had 
passed  to  him  by  the  deeds  introduced  by  him. 

Plaintiffs'  evidence  tended  to  show  that  the  old  mills  formerly 
standing  upon  said  brook,  were  abandoned  before  they  received 
the  deed  of  their  lands  in  1850,  and  that  the  mill  now  operated  by 
defendant  was  erected  afterwards  ;  also  that  defendant's  grantors 
had  no  easement ;  and  that  if  they  ever  had,  it  was  extinguished 
by  plaintiffs'  deed  of  April  1,  1850,  and  the  deeds  of  Cotton  Ma- 
ther to  John  Reid,  January  13,  1852,  and  of  Dan  Mather  to  John 
Reid,  April  18,  1853. 

Plaintiffs  gave  in  evidence  the  following  deeds  as  showing  their 
paper  title.  Deed,  John  Reid,  administrator  of  Seth  Miller,  and 
Bbenezer  Tucker  and  Margaret  Miller,  administrators  of  Stephen 
Miller,  to  plaintiffs,  dated  April  1,  1850.  Deed,  John  C.  Bassett 
to  Seth  Miller,  dated  March  29,  1827,  with  proof  that  Stephen 
Miller  was  the  son  of  Seth  Miller,  and  died  intestate  soon  after 
the  death  of  his  father.  Deed,  Jonas  Moore  to  John  0.  Bassett, 
dated  March  18,  1825. 

And  to  show  the  paper  title  that  plaintiffs  claimed  defendant 
had,  they  gave  in  evidence  the  following  lease  and  deeds.  Lease, 
Dan  Mather  to  David  Mather,  the  defendant,  dated  January  25, 
1867.  It  was  conceded  that  this  lease  gave  to  defendant  all  the 
rights  to  said  water  privilege  that  Dan  Mather  had.  Deed,  Will- 
iiim  Mather  to  Dan  Mather,  dated  May  12,  1862.  Deed,  J.  S, 
Andrews  to  William  Mather,  dated  April  9,  1862  Deed,  Solo- 
mon W.  Ruggles  to  J.  S.  Andrews,  dated  May  16,  1860.  Deed, 
John  Reid  to  Solomon  W.  Ruggles,  dated  June  15,  1858.  Deed, 
Dan  Mather  to  John  Reid,  dated  April  12,  1853.     Deed,  Cotton 
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Mather  to  John  Reid,  dated  Januarjr  13,  1852.  It  was  conceded 
that  the  John  Reid  named  in  the  three  deeds  last  above  described, 
was  the  same  John  Reid  who,  as  administrator  of  Seth  Miller, 
executed  the  deed  of  April  1,  1850,  to  plaintiffs.  Deed,  Rufus 
Mather  to  Dan  Mather,  August  24,  1852.  Deed,  Phinehas  Ma- 
ther, Jr.,  to  Dan  Mather,  dated  June  28,  1832.  These  deeds 
describe  the  lands  on  which  defendant's  saw-mill  is  located  ;  and 
it  is  under  them  that  defendant  claims  the  right  to  use  and  control 
the  water  in  said  pond  and  its  outlet.  Deed,  Timothy  and  Phin- 
ehas Mather  to  Abraham  Millei-,  dated  December  9, 1795.  Deed, 
Abraham  Miller  to  Dan  Mather,  dated  April  1,  1840.  These 
deeds  describe  the  lands  u]K»n  which  the  defendant  claims  the 
dam  in  controversy  is  located.* 

'  After  the  evidence  was  closed,  the  court,  at  plaintifiFs'  request, 
held  aud  decided  that  the  effect  of  the  deed  from  John  Reid  and 
others,  administrators,  to  the  plaintiffs,  of  April  1,  1850,  in  con- 
nection with  the  deeds  from  Dah  Mather  and  Cotton  Mather  to 
said  Reid,  dated  January  13,  1852,  and  April  18,  1853.  was,  to 
extinguish  any  right  to  or  easement  in  plaintiffs'  lands  that  might 
have  previously  thereto  authorized  defendant's  grantors  to  main- 
tain the  dam  and  raise  the  water  of  the  pond ;  that  therefore  the 
evidence  ns  to  the  existence  and  continuance  of  the  dam  prior  to 
1850  became  unimportant,  because  no  right  to  or  easement  in 
plaintiffs'  lands  was  or  could  be  conveyed  by  said  John  Reid  to 
defendant's  grantors,  the  said  Reid's  title  having  become  merged 
in  that  of  the  plaintiffs.  To  this  decision  the  defendant  excepted. 
The  court  submitted  only  two  questions  to  the  jury,  and  as  to 
those  gave  unexceptionable  instructions.  The  first  question  was, 
whether  the  dam  that  defendant  was  sued  for  maintaining  aud 
repairing,  was  upon  the  lands  of  plaintiffs  or  defendant,  the  court 
telling  them,  in  substance,  that  if  they  found  that  the  dam  was  on 
lands  of  Dan  Mather,  leased  to  defendant,  plaintiffs  could  not 
recover ;  but  if  they  found  the  dam  upon  plaintiffs'  land,  they  were 
entitled  to  recover  for  any  trespass  done  by  defendant  upon  their 
lands  during  the  period  covered  by  the  declaration  which  the 
plaintiffs  had  not  given  him  license  to  do. 

*  None  of  theee  deeds  were  f  arnished  the  Reporter. 
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Verdict  f^r  the  plaintiffs. 

After  verdict  and  before  jadgment,  defendant  filed  a  motion  to 
dismiss  for  want  of  jurisdiction,  and  a  motion  in  arrest  for  tho 
insufficiency  of  the  declaration.  The  court  overruled  the  motiooB, 
and  rendered  judgment  on  the  verdict  for  plaintiiFs ;  to  which 
defendant  excepted. 

Davenport  ^  Eddy^  for  defendant. 

Justices  of  the  peace  have  no  jurisdiction  in  actions  where  title 
to  land  is  concerned.  Gen.  Sts.  c.  31,  s.  18  ;  Whitney  v.  Bowm, 
11  Vt.  250  ;  Eastings  v.  Webber,  2  Vt.  407  ;  Haven  v.  Needham, 
20  Vt.  183.  The  authorities  are  uniform  that  where,  upon  a 
traverse  of  all  the  material  facts  alleged  in  the  declaration,  the 
title  to  land  would  be  involved,  a  justice  of  the  peace  has  no 
jurisdiction.  Jakeway  v.  Barrett ,  88  Vt.  316 ;  Flannery  ▼. 
Hinkson,  40  Vt.  485 ;  Foster  v.  Bennett,  33  Vt.  66 ;  Shaw  v. 
Qilfillan,  22  Vt.  565.  It  is  only  when  the  title  indirectly  and 
incidentally  comes  in  question  by  some  special  line  of  defence  that 
a  justice  has  jurisdiction.  Any  other  view  would  entirely  abro- 
gate the  statute.  The  remarks  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  the  case  of  Small  v.  Leonard,  26  Vt. 
209,  might  seem  to  be  in  conflict  with  this  view ;  but  the  action 
upon  which  the  point  turned  was  simply  an  action  for  trespass  on 
the  freehold,  and  there  is  nothing  to  show  that  the  declaration 
itself  put  the  title  in  question ;  in  fact,  it  would  £eem  from  the 
remarks  of  Judge  Redfield,  who  delivered  a  dissenting  opinion 
in  the  case,  that  the  declaration  did  not  put  in  question  tho  title  to 
land. 

The  motion  in  arrest  should  prevail.  By  the  common  law,  tres- 
pass and  trespass  on  the  case  could  not  be  joined.  2  Saond. 
117  e ;  1  Chit.  PI.  231.  It  is  only  by  force  of  the  statute  that 
counts  in  trespass  and  case  are  joined ;  and  the  statute  only  an- 
thorizes  such  joinder  where  the  cause  of  action  is  one  and  the 
same.  Gen.  Sts.  c.  33,  s.  14;  Alger  v.  Curry,  38  Vt.  882; 
Keyes  v.  Prescott,  32  Vt.  86.  Here,  the  gist  of  the  alleged  injuij 
is  entirely  different ;  the  gist  in  the  first  two  counts  is  the  break- 
ing and  entering  the  cbse  ;  in  the  last  count,  building  a  dam  and 
overflowing  plaintiffs'  land,  ^. 
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For  the  pnrpose  of  this  trial,  it  must  be  taken  that  defendant's 
grantors  had,  until  the  deeds  from  Dan  Mather  and  Cotton 
Mather  to  John  Reid,  April  18, 1853,  and  Jan.  13,  1852,  an 
easement  appurtenant  to  their  lands  that  authorized  them,  in  the 
language  of  the  deed  from  Timothy  and  Phinehas  Mather  to 
Abraham  Miller,  Dec.  9th,  1795,  to  have  and  enjoy  "  the  free  use 
of  the  brook  that  runs  from  the  pond  to  our  mills ;"  or,  as  de- 
scribed in  Dan  Mather's  deed  to  John  Reid,  April  18,  1853, 
**  also  the  privilege  of  said  water  or  stream  to  the  large  or  great 
pond  ;  also,  to  flow  or  raise  the  water  in  said  pond,  and  to  use  the 
same  as  he  shall  see  fit ;"  or,  as  described  in  John  Reid's  deed  to 
Elias  Ruggles,  Jan.  15, 1858,  ^^  together  with  the  water-privileges 
belonging  thereto,  and  the  privilege  of  the  stream  from  the  mill 
to  the  pond,  and  also  the  pond,  to  raise  and  control  as  he  shall 
see  fit,  as  deeded  to  me  by  Cotton  and  Dan  Mather."  This  ease- 
ment, as  will  be  seen  by  inspection  of  the  deeds  in  defendant's 
cbain  of  title,  had  been  appurtenant  to  defendant's  mill  from  1795 
down  to  the  time  of  trial.  This  appurtenance  of  defendant's 
aiill,  the  court  below  say  was  cut  ofi*,  and  any  easement  in,  or 
right  to,  the  water  of  the  pond  as  it  flowed  in  the  brook  running 
therefrom,  was  extinguished  by  the  deed  from  John  Reid,  admin- 
istrator of  the  estate  of  Seth  A.  Miller,  and  Ebenezer  Tucker, 
administrator  of  Stephen  Miller,  to  plaintiffs,  dated  April  1,  1850, 
in  connection  with  the  deeds  from  Dan  Mather  and  Cotton  Mather 
to  said  Reid,  dated  April  18, 1853,  and  Jan.  13, 1852.  1.  To 
^vo  to  these  deeds  this  effect,  we  must  treat  the  deed  of  John 
Beid,  administrator,  as  a  personal  covenant,  binding  him  in  his 
iodividual  capacity,  when  it  is  manifest  that  he  only  intends  to  be 
bound  in  his  representative  capacity.  The  deed  recites  the  license 
of  the  Probate  Conrt,  declares  that  in  their  capacity  as  adminis- 
trators they  sell,  Ac,  a  tract  of  land  which  they  describe  by 
metes  and  bounds ;  ^^And  wc  do  hereby,  in  our  capacity  aforesaid, 
covenant,  ftc,  that  the  said  Seth  A.  and  Stephen  Miller  died 
seised  of  the  premises,  and  that 'they  arc  free  of  all  incumbrances, 
and  that  we,  in  our  capacity  aforesaid,  will  warrant  and  defend 
the  same  from  all  lawrul  claims  of  all  persons  whatsover."  2. 
It  is  a  fnndameBtal  rule  for  the  construction  of  deeds,  that  the 
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intent  of  parties  shall  be  made  effectual.  No  one  can  i^ad  this 
deed  without  feeling  certain  that  the  grantors  intended  to  conrey 
to  plaintiffs  the  same  title  that  John  G.  Bassett  conveyed  to  Scth 
Miller,  March  29,  1827;  and  it  was  that  title  which,  in  their 
^'  capacity  aforesaid,"  they  covenanted  to  warrant  and  defend. 

3.  Neither  the  grantors  nor  the  grantees  expected  nor  intended 
that  this  deed  or  its  covenants  should  be  operative  upon  the  clause 
in  Bassctt's  deed  "  reserving  the  water-privileges  on  said  land." 

4.  The  plaintiffs  must  have  had  notice  in  fact  of  the  existence  of 
this  easement ;  they  knew  that  there  was  a  stream  of  water  flow- 
ing from  this  pond,  on  which  were  located  mills ;  they  had  con- 
structive notice  that  this  water-privilege  was  reserved  and  pro- 
tected in  the  several  deeds  in  both  chains  of  title,  for  those  deeds 
were  all  of  record.  5.  The  rule  that  an  aftcr-acquired  title 
enures  to  the  benefit  of  one  who  holds  the  grantor's  covenant  by 
way  of  estoppel,  is  not  applicable  to  the  case  at  bar.  6.  Plain- 
tiffs have  not  been  evicted  by  any  paramount  title.  Fur  aught 
that  appears,  all  the  covenants  in  the  administrator's  deed  bare 
been  kept.  The  easement  that  was  appurtenant  to  defendant's 
mill,  was  not  a  technical  incumbrance,  and  hence  not  within  the 
letter  of  the  covenant;  and  it  not  being  within  the  intent  of  the 
parties,  is  not  covered  by  the  spirit  of  the  covenant. 

K,  Haskins  and  0,  E.  Butterfield^  for  plaintiffs. 

There  was  no  error  in  the  ruling  of  the  court.  John  Reid  bad 
no  authority  nor  power  to  bind  the  effects  of  Seth  A.  Miller,  by 
the  general  covenants  of  warranty  contained  in  the  administra- 
tors' deed  to  plaintiffs,  consequently  he  became  personally  liable. 
Spencer  v.  Fieldy  10  Wend.  87.  He  acted  as  principal,  althoogb 
pretending  to  act  in  auter  droits  and  is  liable  in  his  private  capac- 
ity for  the  legal  consequences  of  all  the  covenants  that  he  chose 
to  insert  in  the  deed.  The  words,  "  in  the  capacity  aforesaid,'* 
are  mere  surplusage.  Sumner^  admr,  v.  William%^  8  Mass.  162; 
Heard  v.  Hall,  16  Pick.  457  ;  Eigltfy  v.  Smith,  1  D.  Chip,  409; 
Brown  v.  Ed%on,  23  Vt.  435. 

If  there  was  an  incumbrance  on  the  premises  at  the  time  John 
Reid  and  others  deeded  to  plaintiffs,  that  incumbrance  was  par* 
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chased  by  John  Reid  of  Cotton  and  Dan  Mather,  and  convc:ycd  to  ^ 
him  by  their  deeds  of  Jan  13,  1852,  and  April  12,  1853,  re- 
spectively. The  title  to  that  incumbrance,  when  obtained  by 
Rcid,  immediately  passed  to  plaintiffs,  in  discharge  of  his  cove- 
nants in  the  deed  of  April  1,  1850.  John  Reid  and  all  persons 
claiming  under  or  through  him,  are  equally  bound  by  the  estop- 
pel. 4  Greenl.  Cruise,  369 ;  2  Washb.  Real  Prop.  472  et  aeq,; 
4  Kent  Com.  98,  and  note,  261,  n.  c  ;  Stowe  v.  Wise^  7  Conn. 
214  ;  MLddlebury  College  v.  Cheney^  1  Vt.  336  ;  Blake  ^  Good- 
hue V.  Tucker,  12  Vt.  39  ;  Green  ^  Blake  v.  Clark,  13  Vt.  158 ; 
Jarvis  v.  Aiken,  25  Vt,  635  ;   Cross  v.  Martin,  46  Vt.  14. 

The  motion  in  arrpst  should  not  prevail.  The  case  shows  that 
the  three  counts  are  for  the  same  cause  of  action,  and  if  there  is 
one  good  count,  judgment  should  not  be  arrested.  Acts  of  1865, 
p.  24  ;  Gen.  Sts.  c.  33,  s.  14 ;  Alger  v.  Curry,  38  Vt.  382.  The 
third  count  commences  by  way  of  recital,  and  lacks  vi  et  armis 
and  contra  pacem.  These  defects,  however,  are  only  formal,  and 
are  aided  by  verdict.  1  Bac.  Abr.,  tit.  Amendment,  B  ;  Gould 
PL  c.  4,  s.  40,  c.  10,  s.  8 ;  1  Chit.  PI.  377  ;  Higgins  ^  Bogue  v. 
Haytvard,  5  Vt.  73  ;  State  v.  Hanley,  47  Vt.  290. 

The  action  was  within  the  jurisdiction  of  the  justice.  It  is, 
clearly,  trespass  quare  clausum,  and  the  ad  damnum  did  not  ex- 
ceed $20.  Gen.  Sts.  c.  31,  s.  18.  The  third  count  contains  all 
the  elements  of  a  count  in  trespass.     1  Chit.  PI.  390. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  This  was  an  action  of  trespass  quare  clausum 
/regit,  originally  brought  before  a  justice  of  the  peace,  and  taken 
thence  by  appeal  to  the  County  Court.  At  the  outset  of  the 
trial,  the  defendant  interposed  a  motion  to  dismiss,  on  the  ground 
that  the  justice  before  whom  the  action  was  commenced  had  no 
jurisdiction  of  the  cose,  for  the  reason  that  the  title  to  land  was 
involved.  The  defendant's  counsel  has  called  our  attention  to  a 
great  number  of  cases  where  the  provisions  of  the  statute  limiting 
the  jurisdiction  of  a  justice  of  the  peace  have  been  construed,  but 
none  of  them  apply  to  this  case.  The  phraseology  of  the  statute 
defining  the  jurisdiction  of  justices  in  the  statute  now  in  force, 
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differs  materially  from  that  of  the  old  statute  under  which  many 
of  these  cases  were  determined.  Sec.  18,  c.  31,  (9en.  Sts.  ex- 
pressly confers  upon  justices  of  the  peace,  jurisdiction  to  try  ac- 
tions of  trespass  on  the  freehold  where  the  sum  in  demand  does 
not  exceed  twenty  dollars.  In  Small  v.  Easkins^  26  Vt.  209, 
this  question  was  raised  upon  the  statute  as  it  now  stands,  and 
the  court  held  that  the  statute  conferred  the  jurisdiction  upon  the 
justice  ;  and  since  that  decision  was  made,  the  question  has  been 
considered  as  no  longer  open  to  debate. 

The  defendant  insists  that  the  third  count  in  the  declaration  is  a 
count  in  case,  and  cannot  be  joined  with  the  first  and  second 
counts,  which  are  in  trespass,  because  it  discloses  a  different  cause 
of  action.  This  question  is  raised  on  a  motion  in  arrest  of  judg- 
ment made  after  verdict. 

A  motion  in  arrest  for  a  defective  declaration,  can  only  prevail 
when  the  defects  complained  of  are  matters  of  substance,  and 
could  have  been  reached  by  a  general  demurrer.  Our  statute 
provides  that  counts  in  trespass  and  case  may  be  joined,  if  for  the 
same  cause  of  action;  and  the  inquiry  arises  upon  the  constructioa 
of  this  third  count.  It  alleged  thut  the  plaiotiffs  were  in  posses- 
sion of  certain  premises,  describirg  them,  in  Marlboro,  and  then 
proceeds,.  ^^  the  defendant,  whilst  the  said  plaintiffs  were  so  inter- 
ested and  in  possession,  to  wit,  on  the  first  day  of  May,  1868,  and 
on  divers  other  days  between  the  first  day  of  May,  1868,  and  the 
day  of  the  commencement  of  this  suit,  in  Marlboro,  in  the  County 
Windham,  wrongfully  and  unjustly^  without  the  leave  or  lieense 
and  again%t  the  will  of  the  plaintiffs^  entered  upon  the  plaintiffe* 
elose^  erected  and  caused  to  be  erected  a  dam  across  said  last- 
mentioned  stream,"  &c.,  setting  forth  damages  consequent  upon 
the  overflow  of  the  plaintiffs'  land  by  the  ei*ection  of  said  daniL. 
The  gist  of  the  action  of  trespass  on  the  freehold,  is  the  breaking 
and  entering  of  the  plaintiffs'  close.  In  contemplation  of  law, 
every  man's  lands  are  inclosed  by  an  actual  or  imaginary  bound- 
ary ;  and  any  unlawful  crossing  of  such  boundary,  is  a  breaking 
of  the  inclosure  and  entry,  "^  through  the  break,"  upon  the  in- 
closure.  Do  the  words  in  italics  above,  in  substance  set  oat  a 
breaking  and  entering  of  the  plaintiffs'  lands  ?    The  absenoe  of 
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the  usual  allegation  that  the  ^'  entry''  was  made  vi  et  drmisj  is  of 
no  importance  in  this  inquiry.  Those  words  have  little  importance 
at  the  present  day,  and  the  omission  to  insert  them  in  a  declara- 
tion can  only  be  reached  by  a  special  demurrer,  as  was  held  in 
Higgin%  v.  Hayward^  6  Vt.  78. 

It  is  plain  that  an  entry  on  land  with  the  leave  or  license  of  the 
owner,  would  be  no  trespass  ;  and  it  is  equally  plain  that,  ordin- 
arily, an  entry  against  the  leave  and  will  of  the  owner,  would  be 
a  trespass.  Such  entry  is  charged  in  this  count  to  be  also  wrong- 
fuU  which  negatives  any  ^^  right  "  in  the  defendant  to  enter.  We 
think  the  language  used  in  setting  out  the  entry  imports  every  ele- 
ment comprehended  in  the  words,  broke  and  entered,  usually 
adopted  in  the  precedents.  There  is  no  rule  nor  decision  that 
requires  the  injury  to  be  described  exclusively  by  the  words, 
'*  broke  and  entered  the  closo  with  force  and  arms ;"  but  any 
language  importing  a  forcible  and  unlawful  entry  is  sufficient.  2 
Waterm.  Tresp.  s.  991,  citing  Griffin  v.  Gilbert^  28  Conn.  493. 
While  we  hold  this  count  sufficient  as  a  count  in  trespass  on  a 
motion  in  arrest,  we  are  not  to  be  understood  as  sanctioning  such 
looseness  in  pleading  as  the  count  discloses.  Every  practitioner 
has  an  abundance  of  approved  precedents  at  hand,  and  a  more 
frequent  recurrence  to  them  would  better  preserve  the  symmetry 
of  the  law  and  the  patience  of  the  court. 

The  plaintiffs  claim  title  to  the  locus  in  quo  from  the  adminis- 
trators of  Seth  and  Stephen  Miller,  who  conveyed  the  same  to 
them  by  deed  dated  April  1,  1850.  This  deed  is  in  form  like  an 
administrator's  deed,  but  the  administrators  saw\  fit  to  insert  a 
general  covenant  of  warranty  to  defend  the  title  against  all  per- 
sons whatsoever.  These  grantors  had  no  power  to  make  such 
covenants  binding  upon  the  estates  they  represented.  Masor^  v. 
Samy  36  Me.  573  ;  Sumner^  admr,  v.  Williams^  8  Mass.  162. 
But  such  covenants  do  bind  the  administrators  personally.  If  an 
administrator  chooses  to  add  to  the  ordinary  obligations  of  an 
administrator's  deed,  a  personal  covenant  of  his  own,  to  better 
assure  the  conveyance,  he  will  be  held  to  respond  to  the  full  scope 
of  the  covenant.     Sumner  v.  Williams^  8  Mass.  162  ;  Stinchfield 

V.  Little,  1  Greenl.  231 ;  Ooe  v.  Talcott,  5  Day,  92 ;   Whiting  v. 
64 
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D%wey^  15  Pick.  428,  488  ;  Aven  v.  Beckom^  11  Ga.  1  ;  Megee  ▼. 
Mellon,  23  Miss.  586. 

Subsequently,  John  Reid,  one  of  these  adtninistrators,  acquired 
from  the  defendant's  grantors,  Dan  Mather  and  Cotton  Mather, 
respectively,  on  the  12th  day  of  April,  1853,  and  13th  day  of 
January,  1852,  the  title  or  easement  in  the  plaintiffs'  lands  which 
they  had  or  claimed,  to  maintain  the  dam  and  raise  the  water  in 
the  pond.  The  effect  of  these  last  conveyances  was,  to  relieve 
the  plaintiffs'  title  of  such  easement  through  the  operation  of  the 
covenant  in  their  deed  of  April  1,  1850.  Oro»»  v.  Martin^  46 
Vt.  14. 

The  jury  found  under  proper  instructions  that  the  trespasses 
were  committed  on  the  plaintiffs'  land. 

Judgment  affirmed. 


SNOW  t?.  CARPENTER  and  Another. 
Practice,     Witness.    Exemplary  Damages.    Acts  of  1874,  No.  27. 

A  motion  to  digmiss  an  action  by  a  married  woman,  for  the  nozi-joinder  of  her 
husband  as  plaintiff,  is  in  the  nature  of  a  plea  in  abatement,  and  mast  be  filed 
within  the  time  for  filing  such  pleas. 

In  an  action  founded  on  sec.  3,  No.  4,  of  the  Acts  of  1869,  brought  by  a  married 
woman  to  recover  for  injury  comuiitted  upon  her  person  by  her  husband  when  in  a 
Htate  of  intoxication  caused  by  liquor  unlawfully  furnished  him  by  the  defendants, 
it  was  held  that  No.  27  of  the  Acts  of  1874,  in  amendment  of  the  act  of  1869,  made 
the  husband  a  competent  witness  for  the  wife. 

In  8uch  action,  defendants  requested  the  court  to  charge  that,  to  entitle  plaintiff  to 
recover,  she  must  show  that  her  injury  was  occasioned  by  the  wilful  act  of  her 
husband ;  and  that,  if  it  was  occasioned  by  accident  incident  to  and  the  rebult  of  his 
careleHs  driving,  without  wilful  intent  on  his  part  to  injure  her,  she  oould  not 
recover.  Plaintiff  had  testified  as  to  the  manner  of  her  husbemd's  driving,  what  he 
said  and  did,  and  how  he  managed  the  horse  upon  the  occasion  when  she  was  over- 
turned and  received  the  injury  complained  of;  and  the  oourt  told  the  jury,  that  if 
they  believed  her  testimony,  the  husband's  act  was  wilful,  and  plaintiff  was  entitled 
to  recover.  Htldj  that  as  it  did  not  necessarily  appear  from  the  evidence,  althotigh 
entirely  true,  that  plaintiff's  injury  resulted  from  the  vn^fvl  act  of  her  hosband,  th« 
question  of  whether  the  act  was  wilful  or  not,  should  have  been  submitted  to  tha 
jury. 
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Plaintiff  testified,  without  objection  so  far  as  appeared,  to  having  been  beaten  and 
shaken  by  her  husband  after  the  occurrence  of  the  event  by  which  the  injury  was 
alleged  to  have  been  occasioned.  Tiiere  was  no  allegation  of  such  beating  and 
shaking.  The  court  did  not,  on  request,  charge  that  plaintiff  was  entitled  to  recover 
nothing  by  reason  thereof.    Held,  erroneous. 

Exemplary  damages  are  not  recoverable  as  matter  of  legal  right. 

Trespass  fouuded  on  s.  8,  No.  4.  Acts  of  1869.  The  declara- 
tion, after  setting  out  the  statute,  alleged  that  plaintiff  was  the 
wife  of  Ira  A.  Snow,  of  &c.,  that  on,  &c.,  she,  with  her  said  hus- 
band, attended  a  fair,  at,  &c.;  that  she  was  then  riding  in  a 
wagon  drawn  by  a  spirited  horse,  driven  by  her  said  husband, 
who  wilfully  drove  said  hor>e  in  a  careless  and  furious  manner, 
thereby  overturning  said  wagon  and  throwing  plaintiff  therefrom 
down  a  steep  embankment,  thereby  greatly  injuring  her,  Ac;  aiid 
that  her  said  husband  was  then  greatly  intoxicated  by  liquor  un- 
lawfully furnished  to  him  by  defendants,  &c. 

The  case  was  entered  at  the  April  Term,  1875,  and  continued  to 
the  September  Term,  1876,  when,  the  declaration  alleging  that 
plaintiff  was  the  wife  of  Ira  A.  Snow,  defendant  moved  to  dismiss, 
for  that  he  was  not  joined  ;  but  the  court,  Barrktt,  J.,  presiding, 
overruled  the  motion ;  to  which  defendants  excepted.  General 
issue  having  been  pleaded,  the  case  was  then  tried  by  jury,  who 
found  for  plaintiff  to  recover  |fl,866.76. 

Plaintiff  testified  that  she  was  the  wife  of  Ira  A.  Snow  ;  that  on 
October  3,  1874,  she  attended  a  fair  at  Readsboro,  in  company 
with  her  husband,  arriving  upon  the  grounds  between  9  and  10 
o'clock  A.M.;  that  at  that  time  her  husband  was  sober,  and  continued 
sober  until  they  were  at  dinner,  about  noon;  that  while  they  were 
at  dinner,  defendant,  Daniel  G.  Carpenter,  came  and  whispered  to 
her  husband,  soon  after  which  they  went  off  together  ;  that  during 
the  two  or  three  hours  following,  she  saw  her  husband  occasion- 
ally, and  noticed  that  he  was  becoming  somewhat  intoxicated  ; 
that  by  between  3  and  4  o'clock  he  had  become  badly  iutoxicau^d, 
and  was  cross  and  quarrelsome ;  that  he  had  been  talking  about 
getting  out  his  horse  and  wagon  and  driving  down  the  river  half 
a  mile  or  more,  to  the  trottizig  course,  where  there  was  to  be  an 
e;(bibition  of  horses  ;  that  a5  to  go  there  it  was  necessary  to  go  a 
portion  of  the  way  on  the  road  towards  home,  she  suggested  that 
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he  get  his  team  and  start,  hoping  that  when  she  got  him  into  the 
wagon  and  started,  she  could  induce  him  to  drive  directly  home  ; 
that  he  was  so  much  intoxicated  that  he  nearly  fell  when  he  got 
out  of  the  wagon  to  let  her  get  in  ;  that  when  they  were  both  in 
the  wagon,  th^y  started  down  the  road  at  a  smart  trot,  their  horse 
being  a  spirited  animal  and  used  to  being  driven  upon  a  tight 
rein ;  that  considering  his  condition,  she  thought  it  best  to  saj 
nothing  to  him  about  going  home,  and  did  not,  and  that  when 
they  arrived  at  the  fork  of  the  road,  instead  of  taking  the  one 
leading  towards  home,  he  took  the  one  leading  to  the  trotting 
course ;  that  he  kept  along  at  a  good  trot,*  suffering  the  reins  to 
remain  slack,  and  that  while  so  rising  he  struck  the  horse  a 
smart  blow  with  the  whip,  which  caused  it  to  jump  aside  ;  that 
thei*eupon  she  caught  hold  of  the  reins,  to  keep  the  horse  and 
wagon  in  the  road,  which  irritated  him  so  that  he  commenced  to 
scold  and  swear  at  her;  that  very  soon  thereafter  he  gave  the 
horse  another  blow  with  the  whip,  saying,  "  there,  that  is  for 
you,'*  upon  which  the  horse  jumped,  carrying  the  near  wheels  of 
the  wagon  out  of  the  road  track  and  upon  rocks  that  protruded 
from  the  bank  towards  the  road,  overturning  the  wagon  and 
throwing  her  with  great  violence  out  upon  the  ground,  and  down 
a  rough,  rocky  embankment,  injuring  her  severely,  so  that  she  had 
not  been  able  to  perform  any  labor  since,  and  was  still  wholly 
incapacitated  for  labor  ;  that  after  being  so  thrown  out,  and  while 
she  was  groaning  with  pain,  he  swore  at  her  atid  struck  her  twice, 
seized  her  by  the  shoulders  and  shook  her  violently,  whereupon 
other  parties  interfered  and  she  was  assisted  up  the  bank  into  the 
road,  and  taken  to  a  friend's  house,  and,  on  the  following  morn- 
ing taken  home. 

The  further  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  liquor  on  which  her  husband  got  intoxicated,  or  a  portion 
of  it,  was  unlawfully  furnished  him  by  the  defendants,  to  prove 
which  the  plaintiff  offered  to  show  by  her  husband  that  all  the 
liquor  he  saw  or  drank  that  day,  and  on  which  he  got  intoxicated, 
was  unlawfully  furnished  him  by  the  defendants.  To  the  admis- 
sion of  his  testimony  defendant  objected,  but  it  was  admitted  ;  to 
which  defendants  excepted. 
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The  defendants'  evidence  tended  to  show  that  they  furnished  him 
with  but  one  glass  of  intoxicating  liquor,  which  he  drank  on  his 
arrival  at  Beadsboro,  between  9  and  10  o'clock,  and  that  the 
liquor  on  which  he  got  intoxicated,  was  in  fact  furnished  wholly 
by  other  parties  who  were  then  furnishing  liquor  at  Eeadsboro 
and  upon  the  fair  ground. 

The  defendants  requested  the  court  to  charge,  1.  That  plaintiff, 
to  recover,  must  show  that  her  injury  was  occasioned  by  the  wil- 
ful act  of  the  husband,  i.  «.,  that  the  husband  tipped  over  his 
wagon  intentionally.  2.  That  if  the  injury  was  occasioned  by  ac- 
cident, incident  to  and  the  result  of  the  husband's  careless  driv- 
ing, and  without  any  wilful  intent  on  his  part  to  injure  his  wife, 
then  she  could  not  recover.  3.  That  the  plaintiff  was  not  entitled 
to  recover  anything  by  reason  of  any  striking,  shaking,  or  beating 
she  received  from  her  husband  after  the  accident  occurred. 

The  court  refused  to  so  charge  ;  but.  charged,  that  "  if  the  jury 
believed  what  the  plaintiff  had  testified  to  as  to  the  manner  of  her 
husband's  driving,  what  he  said  and  did,  and  his  management  of 
the  horse-rbeing  drunk  as  he  was — the  plaintiff  was  thrown  from 
ibe  wagon  down  the  bank  and  injured,  then  it  was  a  wilful  act  on 
his  part,  aqd  plaintiff  was  entitled  to  recover  ;"  and  that  if  they 
found  for  the  plaintiff,  she  was  entitled  to  recover,  and  it  was 
their  province  to  give  her,  exemplary  damages,  or  damages  by 
way  of  punishment  or  example,  in  addition  to  what  they  should 
find  her  actual  damages  to  be  on  account  of  her  injuries. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  defendants  ex;cepted. 

J.  W.  Carpenter  (^K.  Haskins  with  him),  for  defendants. 

The  defendants  insist  that  the  plaintiff,  being  a  married  woman, 
cannot  maintain  this  action  in  her  name  alone.  It  is  well  settled 
that  at  common  law,  an  action  for  personal  injuries  to  the  wife 
must  be  brought  in  the  name  of  the  husband  and  wife  jointly.  3 
Bl.  Com.  140;  1  Chit.  Pi.  17,47  ;  Reeve  Dom.  Rel.  126  ;  Bent  v. 
Benty4S  Vt.  42 ;  BametY.  Emory, 43  Vt.  178.  The  statute  upon 
which  this  action  is  based,  adheres  strictly  to  the  form  of  action 
already  in  use,  and  suggests  no  change  of  any  rule  of  pleading. 
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It  simply  removes  the  bar  of  coverture  and  infancy.  Acts  of 
1869,  No.  4,  s.  8.  Advantage  of  the  non-joinder  of  the  husband 
may  be  taken  on  trial.  The  wife,  suing  alone,  should  be  noD- 
suited.     1  Chit.  PL  33,  75. 

In  order  to  show  that  the  injury  was  the  result  of  the  husband's 
wilful  act,  the  plaintiff  must  show  that  the  act  causing  the  injury 
was  actually  done  by  the  husband,  and  that  he  wished  and 
designed  that  the  injury  should  result  from  the  act.  Neither  of 
those  things  are  shown.  It  does  not  appear  that  the  plaintiff 
yielded  the  reins  to  her  husband  after  she  seized  them,  and  the 
burden  is  on  her  to  show  that  she  did. 

There  could  have  been  no  design  on  the  part  of  the  husband  to 
overturn  the  wagon  and  to  injure  his  wife,  in  striking  the  horse 
the  second  time,  lor  the  blow  wiois  just  as  likely  to  drive  the  horse 
away  from,  as  toward,  the  rock  which  the  carriage  encountered. 
The  running  against  the  rock  was  purely  accidental,  and  the  fact 
that  the  husband  struck  the  horse  in  the  manner  and  uuder  the 
circumstances  detailed,  is  no  evidence  and  raises  no  presumption 
to  the  contrary.  Whether  tho  running  upon  the  rocks  was  the 
result  of  the  husband's  driving,  or  of  his  wifo^s  interference  wiib 
it,  the  case  fails  to  show.  And  it  cannot  now  be  said  that  the 
husband  would  not  have  driven  safely  to  the  trotting  course,  if  he 
had  not  been  interfered  with  by  the  plaintiff.  While  the  case 
fails  to  show  that  the  injury  was  caused  by  any  act  of  the  husband, 
it  does  show  facts  totally  inconsistent  with  any  wish  or  design  on 
bis  part  to  do  anything  whereby  an  injury  would  result  to  any  one. 
It  is  not  a  sufficient  answer  to  say  that  the  injury  was  caused  by 
reason  of  the  husband's  intoxication.  It  might  be  under  the 
statute  of  1874,  but  not  under  that  of  1869.  Acts  of  1869,  No.  4, 
s.  3 ;  Acts  of  1874,  No.  27,  s.  1.  The  plaintiff  is  bound  to  show 
that  so  far  as  the  intoxicated  person  had  capacity  for  determining 
what  he  would  do,  he  designedly  comtnitted  the  injury.  Smith  v. 
Wilcox,  47  Vt.  o37.  It  was  error'  for  the  oourt  to  tell  the  jury 
that  if  they  believed  the  testimony  of  the  plaintiff  as  to  the  con- 
duct of  her  husband  on  that  occasion,  such  conduct  would  consti- 
tute a  wilful  act  on  bis  part,  for  which  the  plaintiff  was  entitled  to 
recovjer.    There  was  no  evidence  to  warrant  such  inatructiiifis. 
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The  suit  being  brought  in  the  name  of  the  wife  alone,  and  she 
being  the  only  party  plaintiflf  in  interest,  the  husband  was  wholly 
disqualified,  and  should  have  been  excluded  from  testifying 
1  Greenl.  Ev.  ss.  434, 435, 436;  Manchester  v.  Manchester,  24  Vt. 
649  ;  Smith  v.  Potter,  27  Vt.  304  ;  Sargeant  v.  Seward,  81  Vt. 
609 ;  Cram  v.  Cram,  33  Vt.  15  ;  Carpenter^s  Exr%.  v.  Moore,  43  Vt. 
392 ;   Wheeler  v.   Wheeler's  Estate,  47  Vt.  637. 

The  plaintiff  is  not  aided  on  chat  question  by  the  act  of  1874, 
because  the  removal  of  the  disqualification  therein  mentioned, 
theretofore  existing,  was  expressly  limited  to  proceedings  under 
that  act.  Acts  of  1874,  ss.  1,  2.  As  the  injury  to  plaintiff  oc- 
curred on  October  3,  1874,  her  right  to  maintain  an  action  comes 
by  virtue  of  the  act  of  1869,  and  is  subject  to  all  its  provisions,  and 
to  the  provisions  of  the  law  as  it  then  stood.  Had  there  been  no 
statute  upon  the  subject  until  the  act  of  November  23,  1874,  was 
passed,  she  would  have  been  without  remedy. 

It  is  only  by  virtue  of  the  act  of  1874,  that  the  husband  may 
be  a  witness  at  nil.  The  removal  of  the  disqualification  of  a  wit- 
ness theretofore  existing  by  reason  of  the  marriage  relations,  be- 
ing expressly  limited  to  proceedings  brought  under  that  particular 
statute,  the  right  of  the  witness  to  testify  cannot  be  extended  to 
actions  brought  and  had,  by  virtue  of  the  provisions  of  some  other 
statute,  even  though  they  may  have  reference  to  the  enforcement 
of  rights  and  remedies  of  a  similar  nature.  The  court  will  not 
construe  a  statute  as  intended  to  have  a  retrospective  operation, 
unless  such  intention  is  clearly  manifested  by  the  terms  of  the  act, 
— which  is  not  the  case  with  the  statute  of  1874.  Briggs  v.  Hub- 
bard, 19  Vt.  86. 

The  court  should  have  charged  agreeably  to  defendant's  third 
request.  There  is  no  averment  of  any  striking,  shaking  or  beat- 
ing of  plaintiff  by  her  husband  ;  nor  does  the  declaration  contain 
the  usual  charge  of  "  alia  enormia.^'  There  can  be  no  recovery 
for  damages  not  covered  by  the  declaration,  and  the  neglect  of 
the  court  to  charge  as  requested  in  that  respect  was  error.  1  Chit. 
Pi.  387,  888 ;  Gould  PL  c.  4,  s.  7,  et  seq. 

The  plaintiff  was  not  entitled  to  recover  exemplary  damages. 
Exemplary  damages  cannot  be  recovered  by  a  party  injured  as  a 
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matter  of  legal  right.  Such  damages  are  awarded  against  the 
defendant  by  way  of  punishment  or  example,  and  are  to  be  meas- 
ured only  by  the  wantonness  and  malice  of  the  defendant.  Earle 
and  Wife  v.  Tapper,  45  Vt.  275  ;  Soadley  v.  Watson,  45  Vt.  289  ; 
Jerome  v.  Smith,  48  Vt.  230  ;  Boardman  v.  Qoldsmilh,  48  Vt- 
408.  The  case  is  barren  of  anything  tending  to  show  malice  or 
wantonness  on  the  part  of  the  defendants.  The  right  of  the 
plaintiff  to  recover  anything,  is  one  conferred  by  statute.  The 
language  of  the  statute  is,  ^^  whenever  any  person  in  a  state  of 
intoxication  shall  wilfully  commit  any  injury  upon  the  person  or 
property  of  any  other  individual,  any  person  who  by  himself,  his 
clerk  or  servant  shall  have  unlawfully  sold  or  furnished  any  part 
of  the  liquor  causing  such  intoxication,  shall  be  liable  to  the  party 
injured  for  all  damages  occasioned  by  the  injury  so  doneJ^  This 
statute  makes  the  injury  done  or  suffered,  the  exact  measure  of 
damages  to  be  recovered  ;  and  the  measure  of  damages  being  ex- 
pressly defined  by  a  statutory  provision,  nothing  can  be  added 
thereto  by  way  of  punishment  or  example.  Ample  punishment 
for  this  class  of  wrongs  was  provided  by  s.  9,  c.  94,  Gen.  Sts.,  of 
which  this  act  is  an  amendment,  and  it  cannot  be  said  that  the 
Legislature  intended  to  punish  twice  for  the  same  offence.  The 
establishment  of  such  a  doctrine  would  be  in  conflict  with  sound 
principles.  It  is  also  repugnant  to  a  correct  sense  of  justice  that 
one  person  should  be  punished  for  the  wilful  act  of  another,  and 
the  statute  should  receive  no  such  construction.  Smii.h  v.  IF»7- 
cox,  47  Vt.  637  ;  2  Greenl.  Ev.  s.  253  and  note. 

Hix  (^Brigham  and  Davenport  ^  Eddyw\i\\  him)}  for  plaintiff. 

The  court  properly  overruled  the  motion  to  dismiss.  The 
statute  gives  to  a  married  woman  a  cause  of  action  in  her  own 
right.  It  was  its  purpose  to  give  a  married  woman  a  remedy  for 
a  wilful  injury  committed  upon  her  person  by  a  drunken  husband, 
by  action  against  the  party  who  unlawfully  aided  in  making  him 
drunk.     Acts  of  1869,  No.  4,  s.  8  ;  Acts  of  1874,  No.  27,  s.  1. 

The  motion  to  dismiss  was  filed  out  of  time.  The  personal  dis- 
ability to  sue,  by  reason  of  coverture,  is  matter  of  abatement 
merely.     In  order  to  take  any  advantage  of  such  a  defect,  de- 
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fendant  must  file  his  plea  or  motion  on  or  before  the  third  day  of 
the  first  term.  1  Steph.  Nisi  t^rius  742 ;  1  Chit.  PI.  448  and  notes  ; 
£ate»  V.  Stevens^  4  Vt.  545. 

The  testimony  of  the  plaintiff,  showed  on  the  part  of  her  hus- 
band the  wilful  purpose  to  do  the  acts  constituting  the  injury  ; 
and  the  court  rightly  charged  the  jury  that,  if  they  believed  her 
testimony,  that  purt  of  the  case  was  made  out.  We  think  the 
case,  upon  the  testimony  and  charge,  is  within  the  rule  as  settled 
by  this  court.     Smith  v.  Wilcox,  47  Vt.  537. 

The  court  properly  permitted  the  plaintiff's  husband  to  testify 
'^  that  all  the  liquor  he  saw  or  drank  that  day,  and  on  which  he 
got  intoxicated,  was  unlawfully  furnished  by  defendants."  The 
statute  makes  him  a  competent  witness  when  it  declares  that  ^\  no 
person  shall  be  disqualified  as  a  witness  by  reason  of  the  mar- 
riage relation,  in  any  proceeding  under  this  act."  Acts  of  1874, 
No.  27,  s.  1.  The  words  "  under  this  act"  relate  to  the  act  of 
Nov.  16,  1869,  as  amended  by  the  act  of  1874.  This  is  a  statute 
regulating  procedure.  It  applies  as  well  to  pending  as  to  other 
suits,  and  is  not  subject  to  criticism  as  being  retrospective  in  its 
operation.  Sedgw.  Stat.  Law,  161 ;  Richardson  v.  Cookj  37  Vt. 
599 ;  Johnsouy  admr,  v.  Dexter^  37  Vt.  646  ;  Sulett  v.  Hulett^ 
37  Vt.  681 ;   Calderwood  v.  Hulett,  38  Vt.  171. 

The  injury  to  plaintiff  was  the  result  of  a  wanton  and  wilful 
violation  of  a  plain  statute.  For  that  violation,  defendants  were 
liable  criminally.  The  conduct  of  plaintiff's  husband  was  wan- 
tonly cruel.  For  his  conduct,  defendants  are  reponsible  to  the 
same  extent  that  he  would  be.  It  is  plain,  then,  that  the  case  is 
a  proper  one  for  exemplary  damages.  Sedgw.  Dam.  38,  454  ;  3 
Parsons  Cont.  6th  ed.  169  et  ieq.;  2  Greenl.  Ev.  s.  253  and  notes  ; 
Nye  V.  Merriam,  35  Vt.  438  ;  Dtvine  v.  Rand,  38  Vt.  621 ;  ElU- 
worth  V.  Potter,  41  Vt.  685 ;  Edwards  v.  Leavitt,  46  Vt.  126 ; 
Smith  V.  Wilcox,  47  Vt.  537.  These  cases  fully  support  the 
charge  of  the  court  below.  Whether  the  right  to  recover  exem- 
plary damages  in  cases  of  fraud,  malice,  wanton  conduct,  or  fla- 
grant violations  of  statute  law,  is  a  strict  legal  right,  or  a  right 
depending  upon  the  sound  discretion  of  a  jury  after  consideration 

of  all  the  circumstances,  is  a  matter  of  no  practical  importance. 
55 
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Earle  and  Wife  v.  Tapper,  45  Vt.  275  ;  Jerome  v.  Smith,  48  Vt. 
230  ;  Boardman  v.  Goldsmith,  48  Vt.  403. 

The  opinion  of  the  court  was  delivered  by 

BoTCE,  J.  This  suit  was  entered  at  the  April  Term  of  Wind- 
ham County  Court,  1875,'  and  was  continued  to  the  September 
Term,  1876,  at  which  term  the  defendants'  motion  to  dismiss  was 
filed.  The  motion  was  predicated  upon  the  allegation  in  the  dec- 
laration, that  at  the  time  of  the  commencement  of  the  plaintiff^s 
action,  she  was  the  wife  of  one  Ira  A.  Snow,  who  was  not  joined 
with  her  in  bringing  the  suit.  Under  the  common  law,  the  hus- 
band and  wife  mast  join  in  suits  to  recover  for  injuries  done  to 
the  wife  or  her  property  during  coverture.  And  if  the  wife  sues 
alone,  the  non-joinder  of  the  husband  can  only  be  taken  advantage 
of  by  plea  in  abatement.  Milner  v.  Milner,  3  T.  R.  627 ;  Morgan 
V.  Painter,  6  T.  R.  366 ;  Bates  v.  Stevens,  4  Vt.  545. 

But  conceding  that  the  non-joinder  of  the  husband  might,  in  this 
case,  have  been  taken  advantage  of  by  a  motion  to  dismiss,  sach 
a  motion  must  be  regarded  as  in  the  nature  of  a  plea  in  abate- 
ment, and  if  not  filed  within  the  time  limited  for  the  filing  of  sach 
pleas,  the  right  to  take  advantage  of  the  non-joinder  is  considered 
as  waived.  The  motion  was  not  seasonably  filed,  and  for  that 
reason  the  court  was  justified  in  overruling  it,  without  deciding 
the  question  as  to  the  right  of  the  wife,  under  the  act  of  1869,  to 
bring  suit  in  her  name  alone.  Pollard  v.  Wilder,  17  Vt.  48 ;  Moni- 
pelier  v.  Andrews,  16  Vt.  604 ;   Bamet  v.  Emory,  43  Vt.  178. 

The  right  of  the  husband  to  testify  as  a  witness  for  his  wife, 
must  depend  upon  the  construction  to  be  given  to  No.  27  of  the 
Acts  passed  in  1874.  That  statute  is  entitled,  an  act  in  amend- 
ment of  the  act  of  1869,  under  which  this  suit  is  brought,  and 
provides  that  no  person  shall  be  disqualified  as  a  witness  by 
reason  of  the  marriage  relation,  in  any  proceedings  under  this 
act.  The  act  of  1869  remained  in  force  after  the  passage  of  the 
statute  in  1874,  except  as  it  was  changed  or  modified  by  that 
statute.  The  statute  of  1874  did  not  affect  any  vested  right  that 
had  accrued  under  the  act  of  1869,  but  simply  changed  the  rules 
of  evidence  by  which  the  right  might  be  determined,  by  removing 
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tbe  commQii-Iaw  disqualification  of  witnesses  resulting  from  tbo 
marriage  relation.  This  was  clearly  within  the  legislatire  power 
of  the  state :  and  the  husband  was  properly  permitted  to  testify. 

By  tbe  defendants'  first  and  second  requests,  tbe  court  was 
requested  to  charge  that,  to  entitle  the  plaintiff  to  recover,  she 
must  show  that  the  injury  to  her  was  bccasioned  by  the  wilful  act 
of  the  husband,  and  if  the  injury  was  occasioned  by  accident 
incident  to  and  the  result  of  careless  driving  of  her  husband,  and 
without  any  wilful  intent  on  his  part  to  injure  her,  she  could  not 
recover.  The  court  did  not  comply  with  those  requests  any 
farther  than  to  charge-that  if  the  jury  believed  what  the  plaintiff 
had  testified  to  as  to  tbe  manner*  of  her  husband's  driving,  what 
he  said  and  did,  and  his  management  of  the  horse — drunk  as  he 
was  —  the  plaintiff  was  thrown  from  the  wagon  down  the  bank 
and  injured,  then  it  was  a  wilful  act  on  his  part,,  and  the  plaintiff 
was  entitled  to  recover,  —  thus  making  the  plaintiff's  right  of 
recovery  dependent  upon  the  belief  that  the  jury  might  entertain 
of  the  truthfulness  of  her  testimony. 

Adopting  the  construction  of  the  term  wUful  act  that  was  given 
in  Smith  v.  Wilcox^  47  Vt.  637,  by  the  learned  judge  who  presided 
in  the  court  below,  it  seems  to  us,  from  a  careful  perusal  of  the 
plaintiff's  evidence  as  detailed  in  the  exceptions,  that,  admitting 
the  entire  truthfulness  of  that  evidence,  it  does  not  necessarily 
follow  that  the  injury  she  received  resulted  from  the  wilful  act  of 
her  husband.  The  question  of  whether  the  act  of  her  husband 
was  wilful  or  not,  was  a  question  of  fact ;  and  if  it  had  been  sub- 
mitted to  tbe  jury  upon  her  evidence,  with  proper  instructions  as 
to  what  iu  law  would  constitute  a  wilful  act,  they  might  have 
found  that  some  of  the  essential  elements  to  make  the  act  wilful, 
as  defined  in  the  case  before  referred  to,  were  wanting.  We 
think  it  was  the  right  of  the  defendants  to  have  the  question  so 
submitted,  and  that  the  second  request  should  have  been  complied 
with. 

The  defendants  farther  requested  the  court  to  charge,  ^'  that 
the  plaintiff  was  not  entitled  to  recover  anything  by  reason  of  any 
striking,  shaking  or  beating  she  received  from  her  husband  after 
the  accident  occurred  ;"  and  as  to  this  request,  the  court  did  not 
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charge.  No  question  appears  to  have  been  made  upon  tbe  admis- 
sibility of  the  evidence  tending  to  show  that  such  injuries  were  re- 
ceived ;  and  it  may  have  been  offered  for  the  purpose  of  showing 
that  the  husband  was  intoxicated  at  the  time.  By  reference  to 
the  declaration,  it  will  be  seen  that  no  injuries  of  that  character 
are  alleged.  But  on  the  contrary  the  injuries  which  it  is  alleged 
the  plaintiff  sustained,  are  stated  as  the  direct  result  of  the  over- 
turning of  the  wagon.  Hence,  upon  familiar  principles,  no  recov- 
ery could  be  had  for  such  injuries,  for  the  reason  that  they  were 
not  embraced  in  the  declaration.  But  in  the  absence  of  any  in- 
structions by  the  court  upon  the  subject,  the  jury  may  have  con- 
sidered those  injuries  in  their  estimate  of  damages.  The  request 
should  have  been  complied  with. 

There  was  error  in  the  charge  upon  the  subject  of  damages. 
It  seems  to  be  well  settled  in  this  state,  that  a  party  is  not  enti- 
tled as  a  matter  of  legal  right,  to  exemplary  damages  in  any  case. 
J5arZ«  and  Wife  v.  Tapper^  45  Vt.  275 ;  Hoadley  v.  WaUan^  45 
Vt.  289  ;  Jerome  v.  Smithy  48  Vt.  230  ;  Boardman  v.  Ooldsmith, 
48  Vt.  403.  The  error  consisted  in  the  instruction  to  the  jury, 
that  the  plaintiff  was  entitled  to  exemplary  damages,  and  the 
error  was  not  cured  by  the  explanation  which  was  made  by  the 
court.  From  all  that  appears  to  have  been  said  by  tbe  court  upon 
the  subject,  it  is  probable  that  tbe  jury  understood  that  the  plain- 
tiff was  entitled  to  exemplary  damages  as  a  legal  right,  aid  the 
explanation,  as  defining  tbe  purposes  for  which  they  were  given, 
as  that  the  giving  or  refusing  them  was  a  matter  entirely  within 
their  discretion. 

Judgment  reversed,  and  cause  remanded. 
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STATE  V.  BROWN. 
Intoxicating  Liquor,     Former  Acquittal.     Evideruse, 

An  aoqnittal  on  complaint  for  selling  IntoxicatiDg  liquor,  is  a  bar  to  a  sabseqnent 
prosecution  for  the  same  offences  put  in  issue  in  the  former  case. 

And  the  testimony  of  counsel,  as  to  their  understanding  of  the  grounds  of  such  ac> 
quittal,  is  incompetent.  The  judgment  of  acquittal  cannot  be  thus  avoided  nor  im- 
peached. 

As  to  offences  that  might,  bat  are  not  shown  by  the  record  nor  otherwise  to  have  been 
in  issue  in  the  former  case,  the  judgment  of  acquittal  is  not  a  bar  to  a  subsequent 
prosecution  therefor. 

All  crimes  are  several,  though  committed  by  two  persons  acting  jointly  or  in  partner- 
ship. Thus,  the  conviction  of  two  partners  for  selling  intoxicating  liquor,  is  a  con- 
viction of  each. 

This  was  a  grand  juror's  complaint  under  s.  1,  c.  94,  of  the 
Gen.  Sts.,~ai)pealcd  to  the  County  Court.  The  complaint  was 
dated  August  25, 1876,  and  alleged  a  former  conviction  on  March 
4,  1876.  Trial  by  jury,  September  Term,  1876,  Barrett,  J., 
presiding 

The  state  introduced  seven  witnesses  who  testified  that  they 
each  procured  liquor  of  the  respondent  between  May  25,  and  Au- 
gust 25,  1876  ;  but  four  of  them,  on  cross-examination,  testified 
that  on  August  25,  they  were  summoned  before  a  justice  of  the 
peace,  and  testified  to  the  same  oficnces  upon  a  grand  juror's 
complaint  against  the  respondent,  and  that  the  respondent  was 
then  acquitted.  The  state  then  introduced  George  W.  Daven- 
port as  a  witness,  who  testified  that  he  was  counsel  for  the  pros- 
ecution on  that  trial,  and  understood  that  the  respondent  was  then 
acquitted  upon  the  ground  that  the  prosecution  neglected  to  in- 
quire of  the  witnesses  as  to  who  furnished  them  the  liquor  that  they 
testified  they  drank  in  the  respondent's  saloon,  but  that  ho  then 
believed,  and  still  believed,  that  the  inquiry  was  made.  To  the 
admission  of  this  evidence  the  respondent  objected,  but  it  was  ad- 
mitted, and  the  respondent  excepted.  The  state  then  offered  in 
evidence  a  certified  copy  of  the  record  of  a  former  conviction  on 
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March  4, 1876,  of  the  respondeDt  and  George  L.  Griswold,  then 
partners  doing  business  under  the  name  of  Brown  &  Oriswold, 
for  a  riolation  of  the  provisions  of  c.  94  of  the  Gen.  Sts.,  and 
proved  that  for  more  than  a  year  next  before  August  11, 1876, 
Brown  and  Griswold  were  in  partnership  in  business,  and  occu- 
pied the  saloon  thereafter  occupied  hj  Brown  alone. 

The  respondent  offesed  in  evidence  a  certified  copy  of  the  rec- 
ord of  his  acquittal,  on  August  25, 1876,  on  a  complaint  under  said 
statute,  exhibited  August  23,  1876 ;  and  requested  the  court  to 
charge  that  the  acquittal  shown  thereby  was  a  bar  to  a  conviction 
for  the  same  ofiTences  tried  and  determined  in  that  case,  and  for 
all  offences  for  selling,  furnishing,  or  giving  away  intoxicating 
liquor  without  authority,  committed  prior  to  the  day  of  the  exbi- 
bition  of  the  complaint  in  that  case  ;  and  that  the  record  of  the 
former  conviction  of  the  respondent  and  Griswold  was  not  evi- 
dence of  a  former  conviction  of  the  respondent.  The  court  re- 
fused so  to  charge,  but  charged  that  the  respondent  should  be 
found  guilty  of  all  the  offences  that  the  evidence  proved  that  be 
committed  between  May  25  and  August  25, 1876.  To  the  refusal 
Id  charge  as  requested,  and  to  the  charge  as  given,  the  respond- 
ent excepted.     Verdict  of  guilty  of  seven  offences. 

L.  M.  Read,  for  respondent,  cited  Gen.  Sts.  c.  94,  ss.  37,  38, 
39,  and  c.  Ill,  s.  4 ;  State  v.  Haynes,  36  Vt.  665  ;  St/^e  v. 
Nutt,  28  Vt.  598. 

,  for  the  state,  cited  Gen.  Sts.  c.  94,  ss.  37,  88 

Mattocks  V.  Bellamy,  8  Vt.  463  ;  State  v.  Hunger,  15  Vt.  290 
State  V.  Paddock,  24  Vt.  312  ;  Harris  v.  Holmes,  30  Vt.  352 
State  V.  Haynes,  85  Vt.  565  ;  Jenne  v.  Joslyn,  41  Vt.  478  ;  Mer- 
rill, admr.  v.  Pinney,  43  Vt.  605  ;   (Mase  v.  School  District,  47 
Vt.  524  ;  1  Chit.  Crim.  Law,  452  et  seq. ;  2  Russ.  Crimes,  38  it 
seq. ;  State  v.  Little,  1  N.  H.  257. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.     I.     The  respondent  was  tried  on  the  complaint  of  a 
town  grand  juror  for  violation  of  the  statute  regulating  the  sale 
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of  intoxicating  liquors.  On  the  same  day  this  complaint  was  ex- 
hibited to  the  justice  of  the  peace,  the  respondent  was  acquitted 
on  a  similar  complaint  exhibited  to  a  justice  of  th«  peace  two 
days  before.  The  respondent  gave  in  evidence  a  certified  copy  of 
the  record  of  this  acquittal,  and  requested  the  court  to  hold  that 
it  was  ^^  a  bar  to  a  conviction  for  the  same  offences  tried  and 
determined  in  that  case,  and  for  all  offences  for  selling,  furnishing, 
or  giving  away  intoxicating  liquor  without  authority,  committed 
prior  to  the  day  of  the  exhibition  of  the  complaint  in  that  case.'* 
On  the  trial  in  the  case  at  bar,  several  of  the  witnesses  had  testi- 
fied to  the  commission  of  the  same  offences  by  the  respondent,  to 
which  they  had  given  testimony  in  the  prosecution  in  which  the 
respondent  was  acquitted.  Hence,  both  portions  of  the  reques^t 
were  applicable  to  the  evidence  in  the  case.  The  court  refused 
the  entire  request ;  and  charged  the  jury  that  they  should  find  the 
respondent  guilty  of  all  the  offences  established  by  the  evidence. 
To  this  the  respondent  excepted.  We  think  the  court  erred  in 
refusing  the  request  so  far  as  it  related  to  the  offences  for  which 
the  respondent  had  been  tried  and  acquitted.  A  respondent  is 
not  to  be  put  in  jeopardy  twice  for  the  same  offences,  in  prosecu- 
tions for  violations  of  the  statute  regulating  the  sale  of  intoxica- 
ting liquors,  more  than  for  other  offences  against  other  criminal 
statutes. 

The  justice's  judgment  of  acquittal,  so  long  as  it  remained  in 
force,  concluded  the  state  as  well  as  the  respondent  in  regard  to 
all  offences  therein  put  in  issue.  It  matters  not  whether  the 
acquittal  resulted  from  the  failure  of  the  prosecuting  attorney  to 
produce  proper  testimony  to  connect  the  respondent  with  the 
offences  testified  to  by  the  witnesses,  or  from  the  failure  of  the 
triers  to  give  due  force  and  weight  to  the  evidence  produced. 

It  was  also  error  for  the  court  to  receive  the  evidence  of  the 
counsel  who  conducted  the  prosecution,  as  to  what  he  understood 
were  the  grounds  on  which  the  respondent  was  acquitted.  The 
grounds  of  the  acquittal  were  immaterial ;  the  undtrstanding  of 
the  counsel  of  those  grounds,  more  so.  The  judgment  of  acquit- 
tal, when  given  in  evidence  in  another  proceeding,  though  between 
the  same  parties,  could  not  be  avoided  or  impeached.     As  the 
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exceptions  in  connection  with  the  verdict  enable  this  court  to  sep- 
arate the  four  offences  involved  in  the  judgment  of  acquittal  from 
the  other  offences  for  which  the  respondent  has  been  found  guiltj 
by  the  jury,  and  as  the  prosecution  of  the  respondent  for  these 
offences  is  conclusively  barred  by  the  judgment  of  acquittal,  it  is 
iiot  necessary  to  remand  the  case  for  a  re-trial  on  these  offences. 

II.  The  other  three  offences  of  which  the  jury  found  the 
respondent  guilty,  might  have  been  put  in  issue  under'  the  com- 
plaint on  which  h«  was  acquitted,  but  they  were  not.  The  judg- 
ment of  acquittal  therefore  does  not  conclude  or  bar  the  state 
from  prosecuting  respondent  for  these  offences.  The  form  of  the 
complaint  is  prescribed  by  the  statute ;  and  it  does  not  specifically 
set  forth  the  date  of  the  alleged  sales,  furnishing,  or  giving  away 
of  intoxicating  liquor,  nor  the  names  of  the  persons  to  whom  they 
were  made.  The  respondent  can  ascertain  these  only  by  requir- 
ing the  prosecution  to  furnish  him  a  specification.  Where  this  is 
furnished,  it  shows  what  offences  were  included  in  the  judgment. 
When  no  specification  is  required  nor  furnished,  the  offences  for 
which  the  respondent  was  tried  can  only  be  shown  by  parol ;  and 
a  prior  judgment  will  be  conclusive  of  only  such  offences  as  were 
therein  put  in  issue  by  the  evidence.  By  the  statute  (Gen.  Sts. 
c.  94,  ss.  37,  38,  39),  a  plea  of  guilty  by  the  respondent  bars  a 
subsequent  prosecution  of  only  such  offences  as  are  specified  in  the 
complaint,  or  by  the  respondent  in  his  plea.  Hence,  we  think  the 
County  Court  correctly  refused  to  hold  that  the  judgmeut  of  ac- 
quittal barred  all  offences  committed  prior  to  the  day  on  which 
the  complaint  in  that  prosecution  was  exhibited,  and  which  were 
not  in  issue  in  that  prosecution. 

III.  The  prior  conviction  of  the  respondent  and  his  partner 
Griswold,  for  a  violation  of  the  same  statute,  was  a  conviction  of 
both  and  each,  as  all  crimes  arc  several,  though  committed  by  two 
persons  acting  jointly  or  in  partnership.  Hence,  the  record  of 
that  conviction  was  conclusive  evidence  of  a  former  conviction  of 
the  respondent  for  the  same  offence,  and  determines  that  the  three 
offences  of  which  the  jury  have  properly  found  the  respondent 
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guilty,  are  second  offences  under  the  statute.  The  result  is  that 
the  respondent's  exceptions  are  sustained  as  to  four  of  the  offences, 
and  are  overruled  as  to  the  other  three  offences ;  and  the  re- 
spondent is  adjudged  guilty  on  the  verdict  of  three  second 
offences,  and  sentenced  to  pay  a  fine  of  $60  and  costs  of  prosecu- 
tion, and  to  stand  committed  till  the  sentence  is  complied  with. 


56 


CASES 


ARGUED    AND    DETERMINED 


IN  THB 

SUPREME    COURT 


FOB  THB 


COUNTY   OF  WINDSOR, 


AT  THE 

I 


FEBRUARY  TERM,  1877. 


PRESENT  : 


Hon.  JOHN  PIERPOENTT,  Chief  Judge. 

Hon.  HOYT  H.  WHEELER,  ) 

Hon.  timothy  P.  REDFIELD,   V  Assistant  Judges. 

Hon.  H.  henry  TOWERS  *  ) 


BRINK  &  CO.  V.  THE  MERCHANTS  &  MECHANICS   INSUR- 
ANCE CO. 

Contract.     Insurance.      Change  of  Occupation.      JEvidence. 

One  of  the  conditions  of  a  policy  of  insuiance  was,  that  "  if  the  occupation  of  the 
premises  should  be  changed  from  one  of  the  class  denominated  extra  hazardous,  or 
specially  hazardous,  to  that  of  another  of  the  same  class,  except  as  specially  agreed 
to  in  writing  upon  the  policy,  then,  so  long  as  the  same  should  be  so  appropriated, 
the  policy  should  cease  and  be  of  no  force.'*  Upon  the  back  of  the  policy  was  a 
division  of  risks  into  three  classes  denominated  hazardous,  extra  hazardous,  and 
specially  hazardous.  There  was  no  specific  reference  in  any  of  ^the  three  rlnrom  to 
any  of  the  manufactures  at  any  time  carried  on  upon  the  premises  insured,  but 
there  was  a  general  mention  in  the  third  class  of  "  all  workshops,  mills  and  maim- 


*Babbiett,  J.,  was  present  in  place  of  Powers,  J.,  at  the  hearing  of  some 
upon  trial  of  which  in  the  County  Court,  Powebs,  J.,  presided. 
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factnring  establishments,"  not  enumerated  in  either  of  the  two  other  classes.  The 
property  in  question  was  insured  as  of  the  third  class,  and  was  described  in  the  pol- 
icy as  '*  occupied  for  the  manufacture  of  toys."  The  insurance  agents  examined 
the  premises  fully,  and  knew  that  some  custom  sawing  and  planing,  and  turning  of 
mop-handles,  had  been  done  there  for  several  years,  and  in  placing  the  insurance 
they  acted  upon  their  own  personal  acquaintance  with  the  property,  and  upon  what 
they  observed  and  learned  ujpon  the  premises  just  before  writing  the  policy.  After 
the  insurance  was  effected,  the  property  was  used  for  the  manufacture  of  toy  trunkSi 
nursery  chairs,  berry  and  market  baskets,  table  mats,  chair  stretches,  and  mop-han- 
dles, and  also  for  doing  a  very  small  amount  of  custom  sawing  and  planing.  Held^ 
that  there  was  no  change  of  occupation  within  the  meaning  of  said  condition;  that 
there  was  no  such  change  of  use  of  the  property  as  to  work  harm  to  defendant  or 
vitiate  the  policy ;  and  that  the  knowledge  of  the  agents  as  to  the  character  of  the 
property  and  the  manner  in  which  it  had  been  used  before  insurance  was  effected, 
was  fall  notice  to  defendant  of  all  material  facts  touching  the  use  of  the  premises 
in  that  miinner. 

A  policy  of  insurance  should  be  construed  most  strongly  against  the  insurer,  and  lib- 
erally in  favor  of  the  assured. 

The  tenant  of  the  premises  insured,  who  had  charge  of  all  the  business  done  thereon, 
and  knew  all  of  its  details  and  processes,  was  produced  as  a  witness,  and  asked  if 
the  business  he  was  carrying  on  at  the  time  of  the  fire  was  any  more  hazardous  to 
the  insurance  than  the  manufacture  of  toys.    The  auMwer  thereto  ?ield  admissible. 

Plaintiffs  offered  evidence  of  the  admissions  of  L.,  whom  their  evidence  tended  to 
prove  to  have  been  the  agent  of  defendant,  specially  authorized  to  settle  their  loss. 
Heldf  admissible. 

Assumpsit  upon  a  policy  of  insurance.  Plea,  the  general  issue, 
with  notice  of  special  matter,  and  trial  by  jury,  May  Term,  1876, 
Barrett,  J.,  presiding. 

The  policy  in  question  was  issued  by  the  defendant  company 
through  its  agents  at  Bellows  Falls,  on  August  1,  1874.  The 
property  insured  thereby  was  destroyed  by  fire  on  April  28, 1876. 
Upon  the  back  of  the  policy  was  a  division  of  risks  into  three 
classes,  denominated  hazardous,  extra  hazardous,  and  specially 
hazardous.  There  was  no  specific  reference  in  any  of  the  three 
classes  to  any  of  the  manufactures  carried  on  upon  the  premises 
after  the  issuing  of  the  policy  ;  but  there  was  a  general  mention 
in  the  third  class,  of  "  all  workshops,  mills,  and  manufacturing 
establishments  "  not  *'  enumerated  as  hazardous  or  extra  hazard- 
ous ;"  and  the  premises  in  question  were  con.^idered  as  the  high- 
est grade  of  risk,  and  the  highest  rate  was  paid  for  the  insurance 
thereon.  Among  the  conditions  of  the  policy,  was  one  providing 
that  if  the  premises  insured  should  "  be  occupied  or  used  so  as  to 
increase  the  risk,"  or  if  "  the  risk  "'should  be  "  increased  *  *  * 


444  WINDSOR  COUNTY, 


Brink  &  Co.  v.  Merchants  &  Mechanics  InBurance  Co. 


by  any  means  whatever  within  the  conti*ol  of  the  assured,  withoat 
the  assent  of  the  company  indorsed  "  upon  the  policy,  then  the 
policy  should  ''  be  void ;"  and  also  one  providing  that  "  if  the 
occupation  of  such  premises  "  should  be  ^^  changed  from  one  of 
the  class  denominated  extra  hazardous,  or  specially  hazardous,  to 
that  of  another  of  the  same  class,  except  as  specially  agreed  to  in 
writing  upon  the  policy,  then  so  long  as  the  same  should  be  so 
appropriated,  the  policy  should  cease  and  be  of  no  force."  The 
property  insured  was  described  in  the  policy  as  ^^  a  new  frame 
manufacturing  building  and  office  and  ells  attached,  with  fixed 
and  movable  machinery  therein,  situate  in  Springfield,  and  occa- 
pied  for  the  manufacture  of  toys." 

It  appeared  that  on  July  22,  1874,  one  of  said  agents  visited 
the  premises  in  question,  at  the  request  of  the  plaintiffs,  and,  in 
company  with  some  of  them,  made  an  examination  thereof;  that 
the  premises  had  then  been  leased  to  one  Ellis,  who,  with  others, 
was  to  engage  in  some  kind  of  manufacturing  not  then  precisely 
determined  upon,  under  the  style  of  the  Industrial  Works;  that 
the  agent  was  then  so  informed  by  one  of  the  plaintiffs,  and  that 
Ellis  was  then  engaged  in  business  upon  the  premises,  and  em- 
ploying three  or  four  men.  It  further  appeared,  that  immediately 
after  the  ngent  went  home  after  said  examination,  the  plaintiffs, 
pursuant  to  an  understanding  had  with  him,  sent  him  a  plan  and 
a  written  description  of  the  property,  indicating  buildings,  rooms, 
location,  the  character  and  extent  of  the  different  kinds  of  prop- 
erty upon  which  insurance  was  desired,  and  other  details ;  that 
said  agent  and  his  partner,  who  had  examined  the  property  re- 
peatedly in  previous  years,  and  had  also  effected  insurance  upon 
it,  upon  consultation,  issued  the  policy  in  question  as  before 
stated.  Both  of  said  agents  testified,  and  their  testimony  was 
not  contradicted,  that  in  taking  the  insurance  in  question,  they 
acted  upon  their  own  knowledge  of  the  property,  acquired  by 
their  own  observation  ;  and  that  the  clause,  ^^  occupied  for  the 
manufacture  of  toys,"  was  copied  from  an  old  policy,  and  written 
by  their  clerk  without  their  knowledge.  It  appeared  also,  that 
there  were  a  saw-mill,  two  planers,  and  a  forge  upon  the  prem- 
ises, but  that  the  forge  was  not  used;    that  the  saw-mill  and 
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planers  were  used  in  preparing  lumber  for  the  making  of  toys, 
and  a  little  occasionally  in  doing  custom  work  ;  that  the  premises 
had  been  occupied  for  several  years  in  the  making  of  toy  dolls, 
for  doing  planing  and  sawing,  and  for  turning  mop-handles,  which 
was  known  to  one  of  said  agents  at  the  time  the  policy  in  ques- 
tion was  issued,  and  that  soon  after  the  date  of  said  policy,  Ellis 
began  to  make  toy  trunks.  nursei*y  chairs,  and  market  baskets, 
and,  in  the  ensuing  winter,  table  mats,  mop-handles,  and  chair 
backs  and  stretchers.  It  fuither  appeared  that  substantially  the 
same  machinery  was  Ubcd  at  ihe  time  of  the  fire  that  was  there 
when  the  policy  was  issued,  although  there  had  been  some  slight 
changes  to  adapt  it  to  the  different  kinds  of  manufacturing  ;  ^at 
the  plaintififs  never  gave  the  defendant  any  notice  of  the  various 
changes  in  manufacture,  and  that  said  changes  did  not  increase 
the  risk,  but  on  the  contrary  greatly  diminished  it.  The  plaintiffs 
produced  Ellis  as  a  witness,  who  testified  that  the  risk  was  no 
greater  by  reason  of  the  iuisiness  he  was  carrying  on  at  the  time 
of  the  fire  than  it  was  when  he  was  making  toys.  To  the  admis- 
sion of  that  evidence  the  defendant  objected  ;  but  it  was  admitted  ; 
to  which  the  defendant  excepted. 

The  plaintiffs  also  introduced  as  a  witness,  J.  W.  Pierce,  who 
testified  to  some  acts,  conversations,  and  correspondence  in  refer- 
ence to  the  settlement  of  this  loss,  with  one  Lester,  whom  the 
plaintiffs'  evidence  tended  to  prove  was  the  agent  of  defendant, 
specially  authorized  in  writing  by  defendant  to  settle  this  loss. 
Said  Lester  was  not  in  court.  To  all  of  said  Pierce's  testimony 
the  defendant  objected,  but  the  court  admitted  it ;  to  which  de- 
fendant excepted.  All  the  testimony  of  Pierce,  however,  became 
immaterial,  no  question  being  submitted  to  the  jury  upon  which 
the  same  had  any  bearing. 

The  defendant  requested  the  court  to  charge,  among  other 
things,  that  if,  at  the  time  the  insurance  was  effected,  the  plaintiffs 
made  any  false  representations  as  to  the  occupancy  of  the  build- 
ing, either  in  regard  to  who  was  occupying  it,  or  to  the  purposes 
for  which  it  was  used,  or  to  the  exposure  thereof,  or  concealed  any 
fact  in  any  manner  affecting  the  risk,  they  could  not  recover ;  that 
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the  neglect  of  the  plaintiffs  to  mention  in  their  application  the 
occupation  of  a  part  of  the  property  insured  .by  a  saw-mill,  a 
planing-mill,  and  a  lathe,  was  fatal  to  their  claim,  even  though 
the  agent  saw  the  property  and  knew  how  it  was  occupied,  and 
that  their  omission  to  state  correctly  every  fact  material  to  the 
risk,  whether  intentional  or  not,  rendered  their  policy  void ;  that 
if  there  had  been  any  change  in  the  business,  either  by  increase 
or  by  change  to  another  kind,  without  the  knowledge  or  consent 
of  the  defendant,  then  the  plaintiffs  could  not  recover,  even  though 
the  fire  might  not  have  been  caused  by  it ;  and  that  the  policy 
contained  the  contract  of  the  parties,  and  should  be  strictly  con- 
strued ;.  that  all  matters  of  fact  stated  therein  as  having  been 
stated  by  the  plaintiffs,  were  warranties ;  and  that  if  any  of  the 
conditions  of  the  policy  had  been  broken,  the  policy  was  vitiated. 
The  court  charged  that  the  party  making  application  for  insur- 
ance was  bound  to  good  faith,  and  to  care  and  reasonable  dili- 
gence in  making  representations  and  exposures  of  the  property — 
was  bound,  so  far  as  he  did  anything  that  would  affect  the  judg- 
ment and  action  of  the  agent,  to  the  utmost  good  faith,  and  that, 
a^  the  agent  would  be  governed  by  the  nature  of  the  risk  in  de- 
termining whether  to  make  the  insurance,  he  was  also  bound  to  be 
free  from  any  negligence  in  regard  to  the  property  and  its  condi- 
tion, and  everything  appertaining  to  it,  that  would  materially 
affect  the  risk  ;  that  he  was  also  bound  to  good  faith  and  care 
after  insurance  was  effected,  so  as  not  by  any  carelessness  to  in- 
crease the  hazard  assumed  by  the  company  in  view  of  all  that  was 
made  known  to  the  company  and  upon  which  it  acted  at  the  time 
of  effecting  the  insurance ;  that  the  expression,  '^  and  occupied 
for  the  manufacture  of  toys,"  did  not  of  itself  constitute  a  war- 
ranty on  the  part  of  the  plaintiffs  that  the  building  should  not  be 
used  for  any  other  purpose ;  that  the  parties  were  at  liberty  to  do 
their  work,  using  substantially  the  same  machineqr,  with  changes 
of  detail  adapting  it  to  the  purposes  designed,  and  working  upon 
the  same  kind  of  material,  unless  the  doing  of  such  work  in- 
creased the  peril  by  fire,  but  that  if  it  did  increase  the  peril,  then 
they  could  not  recover  upon  their  policy  ;  and  that  the  policy  as 
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a  contract  was  subject  to  the  ordinary  rules  of  law  governing 
contracts,  so  that  the  plaintiffs,  to  have  the  advantage  of  it,  must 
have  performed  its  conditions  on  their  part. 

So  far  as  the  charge  did  not  comply  with  said  requests,  de- 
fendant excepted.     Verdict  for  plaintiffs. 

A.  M.  Allbe  (^Norman  Paul  with  him),  for  the  defendant. 

Contracts  of  insurance  should  be  construed  with  the  greatest 
strictness.  The  utmost  good  faith  is  required  by  both  the  insurer 
and  the  assured.  The  policy  usually  contains  the  stipulations  of 
the  contract,  and  should  be  specific.  Once  issued  and  accepted 
by  the  assured,  its  terms  cannot  be  varied  without  the  consent  of 
both  parties.  Insurance  companies  have  the  right  to  make  their 
own  regulations,  and  when  they  have  done  so,  they  are  bound  to 
comply  with  them,  and  the  assured  when  he  accepts  a  policy, 
engages  to  abide  by  and  perform  all  the  stipulations  imposed  upon 
him  by  its  terms.  Button  v.  Vt,  Mutual  Fire  Ins,  Co.  17  Vt. 
369 ;  WiUiama  v.  Vt,  Mutual  Fire  Ins.  Co.  20  Vt.  222 ;  Wilson 
V.  .^na  Ins.  Co.  27  Vt.  99.  The  policy  upon  which  the  plain- 
tiffs predicate  their  claim,  purports  to  insure  certain  property 
stipulated  to  be  occupied  for  the  manufacture  of  toys,  and  for  no 
other  purpose.  The  plaintiffs'  right  of  recovery  depends  upon 
the  construction  to  be  given  to  the  language  used  by  them,  and 
the  representations  made  in  describing  the  property.  The  law  of 
insurance  requires  the  utmost  good  faith,  and  all  misrepresenta- 
tions and  concealments  material  to  the  risk,  vitiate  the  policy, 
although  such  representations  are  by  parol,  they  being  regarded 
as  fraudulent.  Farmers  Mutual  Fire  Ins.  Co.  v.  Marshall^  29 
Vt.  23. 

Three  classes  of  risks,  denominated  hazardous,  extrahazardous, 
and  specially  hazardous,  were  named  on  the  back  and  in  the 
printed  part  of  the  policy.  The  plaintiffs'  property  was  included 
in  the  third  class  Section  five  of  the  printed  part  of  the  policy  pro- 
vided that,  if  the  premises  should  be  used  for  any  "  trade,  business 
or  vocation,  or  for  storing,  using  or  vending  therein  any  of  the  ar- 
ticles, goods  or  merchandize  denominated  extra  hazardous,  or  spe- 
cially hazardous,  in  the  class  of  hazards  "  printed  on  the  back  of 
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the  policy — or  if  the  occupation  of  the  premises  should  be  changed 
from  one  of  the  "  classes  denomirated  extra  hazardous  or  specially 
hazardous  to  that  of  another  of  the  same  class,"  except  as  therein 
specially  agreed  to  in  writing,  upon  the  policy,  then  and  from 
thenceforth,  so  long  as  the  same  should  be  so  "  appropriated, 
applied  or  used,"  the  policy  should  cease  and  be  of  no  force  or 
effect.  The  policy  was  therefore  rendered  void  by  the  changes 
made  by  plaintiffs.  Plaintiffs  were  strictly  bound  by  the  words, 
*^  and  occupied  for  the  manufacture  of  toys,"  written  in  the  policy, 
and  the  charge  that  they  did  not  consfitute  a  warranty  was  erro- 
neous. May  Ins.  281,  253  ;  Lee  t.  Howard  Fire  Ins.  Co.  8 
Gray,  588  ;  Barrett  v.  Union  Mutual  Fire  Ins.  Co.  7  Cush.  175  ; 
Whitemarsh  v.  Charter  Oak  Fire  Ins.  Co.  2  Allen,  581 ;  Hough- 
ton V.  Manufacturers  Mutual  Fire  Ins.  Co.  8  Met.  114 ;  Macomber 
V.  Howard  Fire  Ins.  Co.  7  Gray,  257 ;  Jennings  v.  Chenango 
County  Mutual  Ins,  Co,  2  Denio,  75  ;  Merriam  v.  Middlesex  Mu- 
tual Fire  Ins.  Co.  21  Pick.  162 ;  Wetherell  v.  City  Fire  Ins.  Co. 
16  Gray,  276;  Pierce  v.  Empire  Ins.  Co.  62  Barb.  636  ;  Sars- 
field  V.  Metropolitan  Ins.  Co.  61  Barb.  479  ;  Wall  v.  East  River 
Ins.  Co.  3  Duer,  264;  s.  c.  3  Selden,  370;  Williams  v.  New 
England  Mut.  Ins.  Co.  31  Me.  219;  2  Parsons  Cont.  (5th  ed.), 
424,  425  ;  Holby  v.  Dana^  17  Bai'b.  Ill ;  Lyman,  v.  State  Mutual 
Fire  Ins.  Co.  14  Allen,  329 ;  Richards  v.  Protection  Ins.  Co.  30 
Me.  273  ;  Williams  v.  New  England  Mutual  Fire  Ins.  Co.  31 
Me.  219 ;  Shepard  v.  Union  Mutual  Fire  Ins.  Co.  38  N.  H.  232  ; 
Wood  V.  Hartford  Fire  Ins.  Co.  13  Conn.  533;  Mead  v.  North- 
western Ins.  Co.  7  N.  T.  530  ;  Pindar  v.  Continental  Ins.  Co.  38 
N.  Y.  364;  Pindar  v.  Resolute  Fire  Ins.  Co.  47  N.  T.  114; 
Jones  V.  Fireman^s  Fund  Ins.  Co.  51  N.  T.  318  ;  Ripley  v.  .^na 
Ins.  Co.  30  N.  Y.  136. 

The  ruling  of  the  court  allowing  the  witness  Ellis  to  testify  as  to 
whether  the  changes  that  had  been  made  in  the  property  insured 
increased  the  risk,  was  incorrect,  as  he  was  not  an  expert.  Under- 
writers, even,  are  not  permitted  to  testify  to  their  opinions  as  to 
the  nature  of  a  risk — whether  more  or  less  hazardous.  Hartford 
Protection  Ins.  Co.  v.  Harmer^  2  Ohio  St.  452 ;  Merchants  ^  Man. 
Mut.  Ins.  Co.  V.  Washington  Ins.  Co.  1  Handy  (Ohio),  408.     Be- 
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sides,  whether  or  not  the  change  in  the  use  or  occupation  of 
property  increased  the  risk,  was  to  be  determined  by  the  jury 
from  the  facts  in  the  case,  and  was  not  a  subject  for  expert  testi- 
mony. May  Ins.  719 ;  Fraser  v.  Tapper^  29  Vt.  409 ;  Crane  v. 
Northfield,  33  Vt.  124 ;  Lee  v.  Howard  Ins.  Co.  3  Gray,  583 ;  Mulry 
y.  Mohawk  Valley  Ins.  Co.  5  Gray,  541 ;  Lincoln  v.  Barre,  5  Cush. 
590  ;  Lyman  v.  State  Mutual  Fire  Ins.  Co.  14  Allen,  329 ;  Luce 
V.  Dorchester  Mutual  Fire  Ins.  Co.  105  Mass.  297  ;  Joyce  v.  Maine 
Ins.  Co.  45  Me.  168 ;  Jefferson  Ins.  Co.  v.  Cotheal,  1  Wend.  78 ; 
Schmidt  V.  Peoria  Fire  ^  Marine  Ins.  Co.  41  111.  295 ;  Connelly. 
Phoenix  Ins.  Co.  59  Me.  582 ;  Northrup  v.  Mississippi  Valley  Ins. 
Co.  47  Mo.  435,  443. 

Ex'parie  depositions  and  affidavits  are  never  admissible  as 
evidence  on  the  trial  of  a  case.  The  original  proof  of  loss,  to 
which  was  attached  the  three  affidavits,  was  improperly  admitted 
as  evidence  in  chief,  as  they  were  drawn  by  the  plaintiffs,  and  were 
in  the  nature  of  "declarations  made  by  a  party  in  his  own  favor. 
Lafayette  B.  ^  Miss.  R.  B.  v.  Winslow,  66  111.  219, 

The  testimony  of  Pierce  as  to  conversations  and  correspondence 
with  one  Lester  was  improperly  admitted,  as  there  was  no  proof, 
except  Pierce's  statement,  that  Lester  was  an  agent  of  defendant ; 
and  the  character  of  his  agency  was  not  shown,  whether  general 
or  special.  Pierce's  testimony  as  to  what  Lester  said  and  did, 
had  an  important  bearing  on  the  determination  of  the  suit.  Ins. 
Co.  V.  Mahone^  21  Wall.  152 ;  Illinois  Mutual  Fire  Ins.  Co.  v. 
O'Neal,  18  111.  89. 

The  defendant  was  entitled  to  a  charge  in  compliance  with  its 
requests.  The  instructions  to  the  jury  were  erroneous  on  all 
questions  referred  to  in  the  defendant's  exceptions.  The  court 
charged  as  matter  of  law  that  plaintiffs  might  change  the  use  of 
the  building,  if  they  used  substantially  the  same  machinery,  thus  ^ 
virtually  telling  the  jury  that  they  might  disregard  the  statements 
in  the  policy. 

Gilbert  A.  Davis,  for  plaintiffs. 

The  court  correctly  charged  that,  ^^  having  reference  to  this 
policy  as  a  contract,  it  is  subject  in  its  operation  and  in  its  con- 
67 
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struction  to  the  ordinary  rules  of  law  governing  contracts."  May 
Ins.  s,  172.  And  the  defendants  were  not  prejudiced  by  any  omis- 
sion in  that  respect,  because  under  familiar  rules  of  law,  the  contract 
will  be  construed  liberally  in  favor  of  the  insured,  so  as  not  to 
defeat  without  a  plain  necessity  his  claim  to  the  indemnity.  May 
Ins.  ss.  174,  17ft ;  2  Parsons  Cont.  426,  427. 

Defendant  was  not  entitled  to  a  charge  that  all  matters  of 
fact  stated  in  the  policy  as  having  been  stated  by  plaintiffs  were 
warranties.  The  agents  who  wrote  the  policy  were  the  agents  of  de- 
fendant, and  not  of  plaintiffs.  Gen.  Sts.  c.  87,  s.  4.  Defendant 
cannot  avail  himself  of  any  neglect  or  omission  of  its  agents  to 
report  to  the  home  office.  Facts  material  to  the  risk  made  known 
to  the  agents  before  the  policy  is  issued,  are  constructively  known 
to  the  company,  and  cannot  bo  set  up  to  defeat  a  recovery  on  the 
policy.  May  Ins.  ss.  122,  132,  152;  Plumb  v,  Cattaraugus  Mut. 
Ins,  Co.  18  N.  Y.  392 ;  Ames  v.  K  ¥.  Union  Ins.  Co,  14  N.  Y. 
258  ;  Beebe  v.  Hartford  Mut,  Fire  Ins.  Co,  25  Conn.  51 :  Hotigh 
V.  Ciiy  Fire  Ins.  Co.  29  Conn.  10, 

The  company  will  not  be  permitted  to  set  up  in  defeat  of  a  re- 
covery on  this  policy,  that  the  business  was  not  confined  strictly 
to  the  manufacture  of  toys,  or  that  the  article  manufactured  was 
chanjred  from  time  to  time.  The  clause,  "  occupied  for  the  man- 
ufacture of  toys,''  even  if  properly  in  the  policy  as  expressing  the 
contract  of  the  parties  (and  this  we  deny),  only  referred  to,  and 
was  a  representation  of  the  then  present  use  of  the  buildings,  and 
was  not  a  warranty  of  their  continued  use  during  the  term  of  the 
policy.  May  Ins.  s.  247  ;  2  Parsons  Cont.  *426  ;  CatUn  v. 
Springfield  Ins.  Co.  1  Sumner,  434 ;  O'Neil  v.  Buffalo  Ins.  Co.  3 
Comst.  122  ;  Cumberland  Ins.  Co.  v.  Douglass^  58  Penn.  St.  419; 
Blood  V.  Howard  Fire  Ins.  Co.  12  Cush.  472 ;  Boardman  v.  N. 
'  H.  Mut.  Fire  Ins.  Co.  20  N.  H.  651 ;  Joyce  v.  Maine  Ins.  Oo.  4o 
Me.  168  ;  Billings  v.  Tolland  Co.  Mut.  Ins.  Co.  20  Conn.  139  ; 
Smith  V.  Mechanics  ^  Traders  Fire  Ins.  Co.  32  N.  Y.  899.  Al- 
though the  policy  must  be  held  to  express  the  contract  of  the 
parties  and  cannot  be  varied  by  parol  evidence, .  the  facts  as  to 
the  prospective  occupancy  of  the  buildings  for  some  kind  of  man- 
ufacturing therein,  not  then  certainly  known  by  Ellis  and  others, 
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having  been  communicated  to  defendant's  agents,  before  the  pol- 
icy was  written,  the  defendant  is  estopped  from  setting  up  in 
defence  any  errors  in  the  terms  of  the  policy.  This  principle  is 
decisive  of  the  case.  May  Ins.  ss.  144,  145,  497  ;  Campbell  v. 
Merchants  ^  Farmers  Mut.  Iris.  Co.  87  N.  H.  35  ;  Plumb  v. 
Caitarauffus  Co,  M.  Ins.  Co.  18  N.  Y.  392 ;  Rowley  v.  Umpire 
Ins.  Co.  36  N.  Y.  550. 

And  this  is  true,  even  though  the  policy  provide  that  when  the 
application  is  made  throuoh  an  ngent  of  the  company  the  applicant 
shall  be  responsiijie  for  such  agent's  representations.  Miller  v. 
MuL  Benefit  Life  Ins.  Co.  31  Iowa,  216 ;  Rathbone  v.  Citi/  Fire  Ins. 
Co.  31  Conn.  193  ;  Hough  v.  C%  Fire  Ins.  Co  29  Conn.  10  ;  May 
Ins.  s.  143,  n.  1 ;  Hartford  Protection  Ins.  Co.  v.  Harmer^  2  Ohio 
St.  459 ;  McBride  v.  Republic  Fire  Ins.  Co.  30  Wis.  562  ;  Aurora 
Fire  Ins.  Co.  v.  Eddy^  55  111.  213  ;  Mich.  State  Ins  Co.  v.  Lewis^ 
30  Mich.  41;  American  Central  Ins.  Co.  v.  McLanathan^  11  Kan. 
533  ;  Combs  v.  Hannibal  Inn.  Co.  43  Mo.  148  ;  McFarland  v.  JEtna 
F.  ^  M.  Ins.  Co.  6  W.  Va.  4o7  ;  Southern  Ins.  Co.  v.  Trust  Co. 
42  6a.  587 ;  James  River  Ins.  Co.  v.  Merritt^  47  Ala.  387 ;  With- 
erell  v.  Maine  Ins.  Co.  49  Me.  200 ;  Peoph'^s  Ins.  Co.  v.  Spencer^ 
63  Penn.  St  353 ;  Union  Mut.  Ins.  Co.  v.  Wilkinson^  13  Wall. 
222. 

It  is  true  that  the  courts  of  Massachusetts  and  Rhode  Island 
are  more  strict,  and  have  refused  to  yield  to  the  strong  equity  of 
the  assured  under  like  circumstances,  but  it  is  to  be  noticed  that 
there  is  n()  statute  in  Massachusetts  making  the  agent  who  takes 
the  application  the  agent  of  the  company,  instead  of  the  assured, 
as  in  this  state.  This  court  has  not  directly  adjudicated  this 
question,  although  from  the  reasoning  of  Bennett,  J.,  in  Allen^ 
Spafford  ^  Co.  'v.  The  Vt.  Mut.  Fire  Ins.  Co.  12  Yt.  366,  372,  it 
seems  to  be  implied  that  if  the  agent  had  knowledge  of  the  fact 
of  the  existence  of  the  sizing  apparatus  that  was  there  material  to 
the  risk,  it  would  have  operated  as  a  waiver  or  estoppel.  But 
giving  the  clause,  "occupied  for  the  manufacture  of  toys,"  the 
force  claimed  by  the  defendant,  still,  reading  it  in  connection  with 
the  fifth  ooudition  of  the  policy,  we  insist  that  plaintiffs  are  enti- 
tled to  recover.     Manufacture  of  toys  is  neither  hazardous,  extra- 
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hazardous,  nor  specially  hazardous,  according  to  the  classes  of 
hazards  on  the  back  of  the  policy.  The  kind  of  toys  to  be  manu- 
factured is  not  indicated.  Hence  the  toy  trunk  is  within  the 
terms.  This  clause  applies  only  to  a  permanent  change  in  the 
use  of  the  buildings,  and  the  policy  is  not  made  void  by  the  mere 
temporary  exercise  therein  of  a  hazardous  trade  or  Tocation. 
Qate8  V.  Madison  Co.  Ins.  Co.  5  N.  Y.  469  ;  May  Ins.  s.  241 ;  Shaw 
V.  Robberds^  6  A.  &  E.  76 ;  Williams  v.  New  'England  Mvt.  Fire 
Ins.  Co.  31  Mc.  219  ;  Rice  v.  Tower^  1  Gray,  426  ;  Dobson  v. 
Sotheby^  1  Moody  <fe  M.  90  ;  Billings  v.  Tolland  Co.  Mutual  Fin 
Ins.  Co.  20  Conn.  138.  And  under  the  clause,  **  manufacture  of 
toys,"  the  plaintiffs  had  the  right  to  employ,  and  the  policy  cor- 
ered,  all  processes,  practices,  subordinate  trades,  and  manufactures 
necessarily  or  usually  included  in  and  incidental  to  the  general 
subject-matter  of  the  insurance,  notwithstanding  the  policy  pro- 
vided that,  if  during  the  insurance  the  premises  should  be  used 
for  any  trade,  business  or  vocation,  denominated  extra  hazardous 
or  specially  hazardous,  or  if  the  occupation  should  be  changed 
from  one  of  the  class  denominated  extra  hazardous  or  specially 
hazardous  to  that  of  another  of  the  same  class,  without  permission, 
then  so  long  as  the  premises  should  be  so  appropriated,  the  pol- 
icy should  cease  and  be  of  no  force.  This  proposition  has  been 
established  and  illustrated  by  numerous  cases.  May  Ins.  s.  239, 
and  cases  cited. 

The  court  properly  instructed  the  jury  in  respect  to  the  use  to 
which  the  building  might  be  put,  in  charging  that  they  **  might  do 
their  work  using  substantially  the  same  machinery,  with  change 
of  detail,  adapting  it  to  the  purposes  designed,  and  working  upon 
the  same  kind  of  material,  unless  the  doing  of  such  work  increased 
the  peril  by  fire."  The  question  whether  the  change  did  in  fact 
increase  the  peril  by  fire  was  submitted  to  the  jury,  who  found 
that  it  did  not,  but  greatly  decreased  it. 

One  of  the  provisions  of  the  policy  was,  that  if  the  premises 
f^hould  be  used  or  occupied  so  as  to  increase  the  risk,  the  policy 
should  be  void.  The  defence  in  that  respect  is  purely  technical, 
and  not  sound  law.  Gramwell  v.  Merchants  ^  Farmers  Mat*  Fin 
Ins.  Co.  12  Gush.  167 ;   Smith  v.  Me4fhanu^  ^  TraderM  Fire  Jk*. 
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Co,  32  N.  T.  899 ;  Boardman  v.  Merrimack  Mut,  Fire  Ins,  Go. 
8  Cash.  583  ;   Wood  v.  Hartford  Fire  Ins,  Co.  13  Conn.  533. 

Under  the  fifth  condition  of  the  policy,  the  use  of  the  premises 
for  any  trade,  business  or  vocation,  denominated  extra  hazardous 
or  specially  hazardous,  or  the  change  of  occupation  from  one  of  the 
class  denominated  hazardous  or  specially  hazardous  to  that  of  an- 
other of  the  same  class,  makes  the  policy  void,  but  void  only  so 
long  as  the  same  should  be  so  appropriated,  applied  or  used.  The 
exceptions  do  not  show  that  at  the  time  of  the  fire  any  trade,  busi- 
ness or  vocation  denominated  extra  hazardous  or  specially  haz- 
ardous, was  carried  on.  That  should  affirmatively  and  clearly 
appear  in  order  to  render  the  policy  void,  the  jury  having  nega- 
tived any  increase  of  the  risk.  New  England  Fire  ^  Marine  Ins. 
Co.  V.  Wetmore^  32  111.  221  ;  Phoenix  Ins,  Co,  v.  Lawrence,,  4 
Met.  (Ky.)  9. 

The  request  for  the  court  to  charge  that  any  alteration  of  the 
busiuess  for  purposes  other  than  that  specified  in  the  policy,  was 
too  general.  According  to  that,  even  the  slightest  alteration  of 
the  business  or  a  change  from  the  manufacture  of  toys  to  the 
safest  kind  of  occupation,  materially  diminishing  the  risk,  or  the 
slighest  increase  in  the  amount  of  manufacturing  toys,  would  have 
invalidated  the  policy.  That  request  did  not  direct  the  attention 
of  the  court  to  the  first  nor  the  fifth  condition  of  the  policy,  and 
the  court  was  justified  in  disregarding  it.  Rathhone  v.  City  Fire 
Ins.  Co.  31  Conn.  193. 

The  request  to  charge  that  the  omission  to  state  every  fact  ma- 
terial to  the  risk  whether  intentional  or  inadvertent  rend(*rs  the 
policy  void,  was  complied  with  except  as  to  the  term  inadvertent. 
There  was  nothing'  in  the  facts  that  made  it  the  duty  of  the 
court  to  instruct  the  jury  as  to  inadvertence  specifically,  but  the 
charge  was  sufficiently  broad  and  comprehensive  in  that  respect 
to  cover  every  reasonable  construction  or  hypothesis  based  upon 
the  proofs.  "The  insured  need  not,"  says  Lord  Mansfield, 
"  mention  what  the  underwriter  ought  to  know  ;  what  he  takes  on 
himself  the  knowledge  of;  or  what  he  waives  being  informed  of 
Carter  v.  Bcehm^  3  Burr.  1905. 

The  testimony  of  Ellis  that  the  business  he  was  carrying  on  .at 
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the  time  of  the  fire,  wae  not;  more  hazardous  than  the  manufacture 
of  toys,  was  properly  received ;  because  the  first  condition  of  the 
policy  provided  that  if  the  premises  should  be  occupied  or  used 
so  as  to  increase  the  risk,  the  policy  should  be  void,  and  it  would 
be  competent  for  plaintiffs  to  show  that  the  risk  had  not  been 
increased  ;  because  the  buildings  having  been  insured  for  some 
kind  of  a  manufacturing  establishment,  it  was  competent  for 
plaintiffs  to  show  that  the  risk  had  not  been  increased  by  any 
more  hazardous  occupation  than  that  carried  on  at  the  time  of  the 
issuing  of  the  policy  ;  and  because  the  testimony  had  a  tendency 
to  support  the  issue.  Green  v.  Doimldaon,  16  Vt.  162.  It  was  a 
matter  of  fact  and  not  of  opinion.  Fuhome  v.  Concord^  46  Vt, 
135,  140 ;  Jame9  v.  ffodsden,  47  Vt.  127,  136 ;  28  Vt.  149. 
And  even  if  improperly  admitted,  defendant  was  not  injured 
thereby.  Leonard  v.  Belknap^  47  Vt.  602.  The  defendant's 
objections  to  the  introduction  of  the  original  proofs  of  loss,  and 
the  three  afiSdavits,  are  frivolous.  Those  proofs  and  affidavits 
were  required  by  the  conditions  of  the  policy  to  be  made,  and 
should  have  been  proved  on  trial ;  but  if  improperly  admitted,  the 
defendant  did  not  suffer  in  consequence,  as  they  were  not  read  to 
the  jury ;  and  the  defendant  did  not  except  to  any  use  made  of 
them  on  the  trial. 

There  was  no  error  in  the  admission  of  the  testimony  of  Pierce 
in  reference  to  the  settlement  of  the  loss  with  Lester,  who,  as 
plaintiffs'  evidence  tended  to  show,  was  the  agent  of  defendant, 
and  specially  authorized  in  writing  to  settle  this  loss  ;  whereby  the 
testimony  became  immaterial. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  This  is  an  action  of  assumpsit  on  a  policy  of  in- 
surance upon  certain  property  of  the  plaintiffs  in  Springfield,  ex- 
ecuted by  the  defendants  on  the  first  day  of  August,  1874,  for  the 
term  of  one  year.  The  policy  was  written  by  the  defendant's 
agents,  Johnson  &  Babbitt,  and  the  property  insured  subsequently, 
and  during  the  currency  of  the  policy,  was  destroyed  by  fire.  No 
formal  written  application  for  the  insurance  was  made  by  the 
plaintiffs ;  but  the  agents  visited  the  pi*emises,  and  from  repre- 
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sentatioDS  made  by  the  plaintiffs  od  that  occasion,  and  such  exam- 
ination and  observation  as  the  agents  themselves  made,  the  policy 
was  executed.  The  case  does  not  disclose  that  the  plaintiffs  made 
any  Talse  representations  on  that  or  any  other  occasion,  touching 
the  condition  of  the  prop<»rty  or  its  present  or  prospective  uses, 
that  arc  material  to  this  inquiry  ;  hut  on  the  contrary,  the  agents 
seem  to  have  acted  upon  their  own  personal  knowledge  of  all 
facts  material  to  be  known  concerning  the  risk.  Much  of  the 
discussion,  then,  that  has  taken  place  during  the  argument,  touch- 
ing the  doctrines  of  warranty  and  fal:<e  representation,  which 
mainly  apply  to  those  preliminary  steps  which  lead  to  the  execu- 
tion of  the  policy,  has  little  application  to  this  case,  in  view  of 
the  verdict  found  by  the  jury. 

The  main  defence  made  to  the  action  is  based  upon  the  claim 
that  the  assured  subjected  the  property  to  a  different  use  after 
the  execution  of  the  policy  than  the  one  named  in  the  policy 
itself,  in  violation,  as  the  defendant  alleges,  of  the  1st  and  5th 
conditions  of  the  policy.  The  language  of  the  1st  condition,  so 
far  as  it  bears  upon  this  question,  is  as  follows  :  '^  Or  if  the  above 
mentioned  premises  shall  be  occupied  or  used  so  as  to  increase  the 
risk,  *  *  *  or  the  risk  be  increased  *  ♦  *  by  any  means  whatever 
within  the  control  of  the  assured,  without  the  assent  of  the  com- 
pany indorsed  hereon,  this  policy  shall  be  void  "  ;  and  the  clause 
in  the  f)th  condition  relied  upon  reads  :  '^  Or  if  the  occupation  of 
such  premises  be  changed  from  one  of  the  class  denominated 
extra  hazardous  or  specially  hazardous,  to  that  of  another  of  the 
same  class,  except  as  herein  specially  agreed  to  in  writing  upon 
this  policy,  then,  so  long  as  the  same  shall  be  so  appropria- 
ted, this  policy  shall  cease  and  be  of  no  force.'^  On  the  back  of 
the  policy  are  printed  three  ^^  classes  of  hazards,"  denominated 
'*  hazardous,"  "  extra  hazardous,"  and  "  specially  hazardous"  ; 
and  almost  every  possible  use  or  occupation  to  which  buildings 
could  be  subjected,  are  specified  in  one  or  the  other  of  these 
classes. 

The  premises  in  question  are  described  in  the  policy  as  a  ''  new 
frame  manufacturing  building  and  ells  and  office  attached,  with 
fixed  and  movable  machinery  therein,  situate  in  Springfield,  and 
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occupied  for  the  manvfacture  of  toyi^  In  looking  at  the  classes 
of  hazards  on  the  back  of  the  policy,  there  is  no  mention  made  of 
this  kind  of  mannfactory,  and  it  must,  obviousljf  fall  within  the 
general  clause  written  at  the  foot  of  the  specially  hazardous  class. 
This  clause  includes  *'  all  workshops,  mills,  and  manufacturing 
establishments "  not  enumerated  in  the  two  preceding  classes. 
The  '^  specially  hazardous "  class  is  the  most  hazardous  class 
specified.  The  company,  then,  must  in  the  first  instance  have 
graduated  their  premium  upon  full  notice  that  they  were  assuming 
the  highest  grade  of  risk  and  responsibility  in  placing  this 
insurance. 

The  defendant  insists  that  the  subsequent  use  of  the  property 
for  the  manufacture  of  toy  trunks,  small  nursery  chairs,  berry 
and  market  baskets,  table  mats,  chair  stretchers,  and  mop  handles, 
was  a  ^^  change  of  the  occupation  from  one  of  the  class  denomi- 
nated specially  hazardous  to  that  of  another,"  or,  to  be  more  ejcact, 
to  that  of  several  others. 

The  evident  scope  of  this  clause  of  thS  fifth  condition  is,  to 
prohibit  a  change  of  the  occupation  of  the  premises  as  a  manu- 
facturing establishment  for  the  manufacture  of  toys,  to  an  estab- 
lishment for  the  manufacture  of  other  kinds  of  goods  enumerated 
in  the  same  class.  There  is  no  mention  made  in  this  class,  or  in 
either  of  the  others,  of  any  manufacturing  business  that  would 
include  the  articles  relied  upon  as  indicating  a  change  of  business. 
The  '^  class  "  in  question  specifies  every  conceivable  kind  of  man- 
ufactures, but  says  nothing  of  small  nursery  chairs,  table  mats, 
£c.  Now  a  change  of  occupation  in  the  sense  of  this  5th  condi- 
tion, must  be  a  substantial  substitution  of  one  distinct  and 
specially  defined  kind  of  manufacturing  for  that  of  another 
equally  distinct  and  defined  kind  of  business ;  as,  a  change 
from  a  ''  coach-maker's  shop  "  to  a  "  cotton-mill,"  or  a  "grist- 
mill "  to  a  "  rolling-mill,"  and  innumerable  other  illustrations 
that  may  be  made  from  the  large  number  of  specified  kinds  of 
manufacturing  establishments  enumerated  in  this,  class. 

The  making  of  a  single  article  that  in  a  strict  sense  is  not  a 
toy,  is  not  prohibited  by  the  language  of  the  condition  in  question, 
unless.it  amounts  to  a  substantial  change  in  the  business.     The 
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turning  of  ^^  chair  stretchers,"  a  single  piece  among  the  great  num- 
ber of  pieces  that  go  to  make  a  chair,  is  not  a  conversion  of  the 
business  into  a  chair  manufactory.  The  words  ^*-  chair  manufac- 
tory," convey  to  the  ordinary  mind  the  idea  of  a  certain  occupa- 
tion, a  business  comprehending  the  processes,  machinery,  tools, 
material,  and  workmanship  used  and  employed  in  making  chairs. 

Again,  it  could  not  be  said  of  the  proprietors  of  a  chair  manu- 
factory, if  in  the  course  of  their  business  as  chair  makers  they 
should  manufacture  some  small  wooden  toy,  that  they  had  changed 
their  business,— that  they  had  abandoned  one  kind  of  manufacturing 
and  converted  their  premises  into  another  manufacturing  estab- 
lishment. Notwithstanding  such  incidental  use  of  their  machinery 
and  workmen,  their  establishment  is  still  a  chair  manufactory. 

It  is  a  fundamental  rule  in  the  law  of  insurance,  that  the  policy 
shall  be  construed  most  strongly  against  the  insurer,  and  liberally 
in  favor  of  the  assured.  The  policy  is  written  by  the  insurers!. 
They  use  their  own  language,  and  surround  and  barricade  their 
liability  under  it  with  such  defences  as  they  choose  to  adopt. 
Oftentimes  their  policies,  instead  of  being  simple,  iutelligible 
instruments  that  the  average  holder  can  understand  and  construe, 
are  burdened  with  a  great  number  of  technical  stipulations  and 
conditions,  buried  under  ingenious  phraseology  that  reflects  great 
credit  upon  the  draughtsman,  but  leaves  ''  plain  people"  to  learn 
its  true  import  after  their  property  is  destroyed.  Then  they  are 
informed  that  the  policy  is  a  mere  technical  notice  of  special 
matter  to  be  given  in  evidence  in  answer  to  their  claim  for  dam- 
ages. There  is  obvious  reason  for  the  rule  of  liberal  construction 
in  favor  of  the  man  whose  legal  rights  are  to  be  extracted  from 
such  a  labyrinth  of  mysticism. 

The  business  of  this  manufactory  was  not  substantially  changed 
during  the  currency  of  this  policy,  and  the  new  business  done 
then  was  incidental  to  the  general  business  done  when  the  insur- 
ance was  efiected.  We  think  the  ''  change  of  occupation "  from 
"  one  of  the  class  "  to  another  "  of  the  class  "  of  hazards  which 
this  clause  of  the  5th  condition  refers  to,  is  a  permanent  abandon- 
ment of  the  old  business,  and  the  adoption  of  a  new  business  of 

like  hazardous  risk.     This  answers  the  only  purpose  the  insurer 
58 
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could  desire  to  subserve  in  requiring  notice,  that  he  may  deter- 
mine whether  to  accept  such  new  risk  or  not.  This  construction 
is  abundantly  fortified  by  authority.  JDobson  v.  Sotheby^  22  E.  G. 
L.  481 ;  Shaw  v.  Robberds,  6  A.  &  E.  75 ;  Barrett  v.  Jermy^  *6 
Welsby,  H.  &  G.  535 ;  May  Ins.  s.  241. 

The  verdict  has  settled  the  question  that  this  alleged  change  of 
business  did  not  increase  the  exposure  to  fire,  and  hence  it  was 
no  violation  of  the  clause  of  the  1st  condition  quoted  above,  and 
relied  upon  by  the  defendant  as  a  bar  to  this  action. 

But  it  is  said  that  there  was  a  saw-mill,  two  planers,  and  .a 
blacksmith's  forge  on  the  premises  ;  that  these  were  used  without 
notice  to  the  company,  and  that  this  use  ipso  fact9  vitiated  the 
policy.  The  case  shows  thnt  the  forge  was  not  used  at  all  during 
the  policy.  It  is  not  apparent  how  the  insurers  have  cause  of 
complaint  from  this  source.  As  to  the  saw-mill  and  planers,  the 
exceptions  state  that  the  saw-mill  was  ''  used  to  some  extent  for 
the  manufacture  of  lumber  for  making  toys,  and  to  a  very  small 
extent  for  custom  sawing,"  and  that  the  planer  was  ^^  used  only 
for  the  planing  of  lumber  for  use  in  the  manufacture  of  toys,  ex- 
cept for  two  small  jobs  of  planing  for  the  accommodation  of  a 
neighbor."  It  is  clear  that  this  macljineiy  was  employed  mainly 
in  the  identical  business  mentioned  in  the  policy,  namely,  the 
manufacture  of  toys ;  and  the  very  limited  use  for  other  purposes, 
worked  no  harm  to  the  defendant,  and  does  not  operate  to  vitiate 
the  policy.    May  Ins.  $upra,  . 

Moreover,  Johnson  &  Babbit  had  fully  examined  the  premises, 
and  knew  that  custom  sawing  at  the  saw-mill,  custom  planing  with 
the  planer,  and  the  turning  of  mop-handles  in  the  lathes,  had  for 
some  years  been  done  there,  and  that  the  machinery  named  in  the 
policy  was  adapted  to  and  had  been  used  for  such  purposes.  The 
case  shows  that  these  agents  in  placing  this  insurance  acted  upon 
their  own  personal  acquaintance  with  the  business  in  past  years, 
and  what  they  observed  and  learned  when  on  the  premises  just 
before  writing  the  policy ;  all  which  matters  and  things  so 
learned  and  so  observed,  operated  as  full  notice  of  all  facts  ma- 
terial to  be  known  touching  the  manufacture  of  mop-handles,  and 
the  occasional  use  of  the  saw-mill  and  planer  for  custom  work  ; 
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and  notice  to  these  general  agents  was  notice  to  the  defendant. 
And  notice  so  given  is  just  as  effectual  for  all  purposes  of  this 
inquiry  as  it  would  be  if  given  after  the  execution  of  the  policy. 
By  executing  the  policy  with  full  knowledge  of  these  facts,  the 
company  is  estopped  from  setting  up  any  defence  predicated  upon 
the  plaintiff's  omission  to  give  them  formal  notice  of  these  facts. 

Objection  is  made  that  the  testimony  of  Ellis  was  improperly 
admitted.  The  general  nile  that  a  witness  shall  not  be  allowed 
to  give  his  opinion  upon  controverted  facts,  is  subject  to  some 
exceptions.  In  Dean  v.  McL^an^  48  Vt.  412,  the  plaintiff  sought 
to  recover  damages  from  the  negligent  floating  of  logs  and  timl)er 
through  his  mill  dam,  flume,  and  bulkhead  by  the  defendant.  On 
the  trial  the  plaintiff,  who  was  familiar  with  the  running  of  logs,  was 
asked  what  would  have  been  a  proper  way  to  open  the  bulkhead 
and  run  the  logs  through.  The  question  called  for  his  opinion, 
but  this  court  held  it  proper.  Barrett,  J.,  in  giving  the  opinion, 
says :  ^*  The  running  of  the  logs  in  that  stream  and  through  that 
bulkhead,  was  not  a  matter  of  common  knowledge  nor  of  adequate 
common  judgment  upon  the  facts  shown  by  other  evidence.  The 
experience  and  observation  of  the  plaintiff,  -gave  him  the  grounds 
and  faculty  of  an  opinion  peculiar  to  himself,  and  not  common  to 
men  who  had  no  such  experience  or  observation."  Now  Ellis 
bad  charge  of  all  the  business  carried  on  in  this  manufactory,  and 
had  special  opportunity  to  know  and  did  know  all  the  details  and 
processes  of  the  manufacture  of  these  goods*  and  the  liability  to 
fire,  and  ns  to  these  facts  within  his  peculiar  knowledge,  he  was  a 
competent  witness. 

It  is  further  objected  that  Peirce  was  improperly  allowed  to 
testify  to  the  declarations  of  Lester.  Evidence  was  given  to  show 
that  Lester  was  an  agent  of  the  defendant,  specially  authorized 
in  writing  to  settle  this  loss.  His  declarations  in  the  course  of  the 
discharge  of  such  duty,  might  properly  he  shown  in  evidence. 
This  proposition  is  too  elementary  to  require  the  citation  of 
authority. 

The  dcfandant's  i^equests  to  charge,  so  far  as  they  were  mate- 
rial to  the  law  and  facts  r)f  the  case,  were  properly  disposed  of  in 
ih«  charge  M  given. 
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Many  other  questions  were  discussed  by  counsel  on  both  sides 
in  the  very  able  arguments  which  they  submitted,  but  the  dis- 
posal of  the  main  questions  in  the  case  makes  further  discussion 
unnecessary. 

Judgment  affirmed. 


BROTHERS  v.  MORRIS. 
Justification  of  Assault  and  Battery. 

In  trespass  for  assault  and  battery,  it  appeared  that  defendant,  being  in  poesession  of 
a  counting-room,  forcibly  removed  plaintiff  therefrom.  Held,  that  if  defendant  bad 
a  legal  right  to  remove  him,  and  laid  hold  of  him  for  that  purpose,  and  in  removing 
him  used  no  iinneceBsary  force,  he  was  justified,  whatever  his  motive. 

And  if  the  court  in  its  charge  presents  defendant's  motive  as  the  hinge  on  which  the 
aise  is  to  turn,  it  cannot  be  presumed  that  that  defect  was  cured  in  another  pari  of 
the  charge. 

Trespass  for  assault  and  battery.  Pleas,  the  general  issue, 
and  a  special  plea  in  bar,  alleging  that  the  plaintiff  was  unlaw- 
fully in  the  counting-room  of  which  the  defendant  was  lawfully 
possessed,  making  a  great  noise  and  disturbance,  and  obstructing 
the  defendant  in  the  performance  of  his  lawful  duties,  and  that 
the  defendant  thereupon  requested  him  to  depart,  which  he  re- 
fused to  do,  whereupon  the  defendant  gently  laid  his  hands  upon 
him  in  order  to  remove  him  from  said  room,  and  did  remove  him 
tlierelrom.  Replication,  d^  2«;*Mna,  and  joinder.  Trial  by  jury, 
December  Term,  1876,  Powers,  J.,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  court  charged,  among  other  things,  as  follows : 

What  was  the  conduct  of  the  plaintiff  in  the  office  towards  the 
defendant,  and  what  was  the  conduct  of  the  defendant  towards 
the  plaintiff  ?  The  solution  of  that  question  may  serve  to  deter 
mine  this  whole  matter.  *  It  may  serve  as  a  hinge  upon  which  this 
whole  thing  turns.  And,  in  order  to  determine  precisely  what 
the  real  fict  was,  you  have  the  right  to  consider  the  prior  relar 
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tioDS  of  the  parties.  How  did  they  stand  towards  each  other— 
in  h  friendly  or  unfriendly  attitude  ?  Was  the  visit  of  the  plaintifiF 
a  visit  in  good  faith  for  a  lawful  purpose  ?  Was  it,  on  the  other 
hand,  a  visit  for  the  purpose  of  inviting  a  controversy  ?  And  on 
the  part  of  the  defendant,  what  he  said  and  did,  was  he  in  any 
way  actuated  by  any  prior  hostile  feeling  then  operating  on  his 
mind  ?  Did  he  at  that  time,  in  what  he  did,  make  the  claim  that 
he  was  defending  his  possession  for  the  purpose  of  venting  his 
spite  and  violence  upon  the  plaintiff?  If  he  was,  then  he  is  not 
justified,  because  he  says  in  his  plea  that  he  used  this  violence  i^  \ 
defend  his  possession.  But  if  he  only  used  the  possession  as  a 
cover  for  his  malice,  and  used  this  ^violence  maliciously  towards 
the  plaintiff,  he  cannot  then  go  behind  this  claim  of  a  defencje  jotf 
possession  and  be  justified.  It  must  be  an  honest  defence  ^^.just 
what  he  says  it  is.  It  must  be  honest  as  a  defence  of  the  posses- 
sion, and  not  a  mere  malicious,  inexcusable  assairit  upon  th^ 
plaintiff.  ./     ^ 

To  that  portion  of  the  charge,  the  defendant  excepted.     Verdict 
for  plaintiff. 

S.  E.  Pingree  and  W.  C.  Frenah,  for  defendant. 

I.  No  question  was  made  at  the  trial,  and  probably  none  will 
be  made,  as  to  the  right  of  the  defendant,  under  the  circum- 
stances as  detailed  by  the  defendant's  testimony,  to  order  the 
plaintiff  out  of  the  factoi-y,  and  upon  his  neglect  or  refusal  to  go, 
to  put  him  out,  using  no  more  force  than  necessary  for  that  pur- 
pose. Defendant  had  the  care  and  management  of  the  factory ; 
and  unless  he  had  such  right,  the  pl.iintiff  might,  by  his  conduct, 
very  much  hinder  the  operations  of  the  factory,  and  the  ability  of 
the  defendant  to  properly  see  to  and  jiianage  the  same.  This 
would  seem  to  be  a  well-established  principle.  1  Billiard  Torts, 
207  ;  Collier  v.  Hicksy  2  B.  &  Ad.  663 ;  Commonwealth  v.  Clnk^ 
2  Met.  23 ;  Commonwealth  v.  Power ^  7  Met.  596 ;  Weaver  v. 
Bmh,  8  T.  R.  78. 

.  II.  The  question  made  on  the  exceptions  is,  whether  the  court 
charged  the  jury  correctly  as  to  defendant's  right  to  expel  the 
plaintiff,  under  the  circumstances,  as  affected  by  iiis  motive.  It  is 
a  clear  principle  of  law,  that  however  malicious  a  man's  motive 
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may  be  in  what  he  does,  if  it  is  what  the  law  permits  and  he  has 
a  right  to  do,  the  motive  will  not  control  or  affect  the  exercise  of 
a  legal  right.  T.he  right  governs  and  not  the  motive.  South 
Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505  ;  Chatjield  v.  Wilson. 
28  Vt.  49 ;  s.  c.  31  Vt.  358 ;  Mahan  v.  Brown,  13  Wend.  261. 

Hunton  ^  Stickney  (  TF.  E,  Johnson  and  S,  M,  Pvngree  with 
them),  for  plaintiff. 

If  there  is  an  error  in  the  part  of  the  charge  to  which  exception 
was  taken,  it  is  because  there  was  no  evidence  in  the  case  which 
called  for  such  a  charge.  Watroua  v.  Steele^  4  Vt.  629.  If  there 
was  any  evidence  tending  to  show  that  the  defendant  put  the 
plaintiff  out  on  account  of  his  personal  feeling,  and  not  with  the 
honest  purpose  of  defending  the  possession,  then  there  is  no 
error. 

There  are  facts  and  circumstances  bearing  on  the  qnestion 
which  were  uncontradicted,  and  others  to  which  there  was  a  con- 
flict of  testimony.  For  the  purpose  of  this  hearing,  the  latter 
are  to  be  treated  the  same  as  the  former. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  G.  J.  The  only  question  involved  in  this  case 
arises  upon  the  charge  of  the  court.  It  appears  from  the  excep- 
tions, that  the  defendant  was  the  president  of  a  corporation  known 
as  the  Ottauqueechcc  Woolen  Company,  which  owned  a  factorj 
building  at  North  Hartland,  and  manufactured  goods  there,  hav- 
ing a  counting  room,  or  office,  in  said  building;  that  defendant 
was  also  the  superintendent  of  the  works  of  said  company,  and 
had  charge  of  the  factory  building,  office,  Ac,  It  also  appears, 
that  prior  to  January  1875,  the  plaintiff  had  been  president  and 
superintendent  of  said  company,  but  at  said  time  he  ceased  to  be 
such,  and  the  defendant  was  appointed  to  the  place,  which  he  held 
at  the  time  of  the  acts  complained  of.  It  further  appeared,  that 
prior  to  the  14th  day  of  December,  1875,  there  had  been  a  misun- 
derstanding between  the  parties  as  to  the  business  of  the  companj, 
and  that  an  ill  feeling  existed  between  them.  On  the  last  named 
day,  the  plaintiff  went  into  the  office  of  the  company,  where  the 


FEBRUARY  TERM,  1877.  468 

Brothers  v,  Morris. 

defendant  was  engaged  in  business,  and  a  verbal  altercation  arose 
between  them,  and  the  plaintiff  ordered  the  defendant  to  leavp 
the  office.  The  plaintiff  refused  to  go,  but  said  he  would  when 
he  had  finished  his  business.  The  altercation  continued,  and  the 
defendant  again  ordered  the  plaintiff  to  leave,  which  he  refused 
to  do,  as  before.  The  defendant  then  brought  in  assistance  and 
removed  the  plaintiff  from  the  building,  and  in  doing  this,  inflicted 
the  injury  complained  of. 

Under  the  pleadings  and  the  facts  developed  upon  the  trial, 
the  question  was,  whether  the  defendant  was  justified  in  removing 
the  plaintiff  from  the  building  in  the  manner  he  did  ;  and  this,  of 
course,  depended  upon  the  question  whether,  under  the  circum- 
stances of  the  case,  he  had  the  legal  right  to  do  so.  If  he  had  A 
and  exercised  that  right  in  a  proper  manner,  using  no  unnecessary 
force,  then  ho  is  justified ;  and  his  justification  does  not  depend 
upon  the  motive  or  the  spirit  in  which  the  legal  act  was  done. 
He  may  have  been  influenced  by  spite,  ill  will,  or  malice;  but  if 
he  only  did  that  which  he  had  u  right  to  do,  he  is  not  liable. 

The  court,  in  submitting  the  case  to  the  jury,  seem  to  have  so 
presented  it  that  the  jury  would  naturally  understand  that  tiie 
motive  with  which  the  act  was  done  was  the  controlling  consider- 
ation ;  the  point  on  which  they  were  to  turn  the  case.     It  is  to  be/ 
noticed  that  the  question  was  not  whether  the  assault  was  made! 
for  the  purpose  of  putting  the  plaintiff  out  of  the  building,  or  for  V 
the  purpose  of  doing  him  an  injury,  and  not  to  put  him  out.     If 
it  had  been,  the  charge  would  have  been  more  appropriate,  and 
the  case  would  lave  been  similar  to  that  of  Watrous  v.  Steele,  4 
Vt.  629.      But  here  the  whole  case  shows  that  the  assault  was  / 
made  for  the  purpose  of  putting  the  plaintiff  out ;   and  the  sub- 1 
stantial  injury  was  done  in  executing  that  purpose. 

But  it  is  said  this  court  ought  to  presume  that  the  other  part  of 
the  charge  was  such  as  to  cure  the  defect  in  the  part  given. 
There  is  nothing  upon  which  to  base  such  a  presumption.  We 
only  know  that  the  other  part  of  the  charge  was  not  excepted  to. 
In  fact,  it  would  be  difficult  to  suppose  a  charge  that  would  have 
such  effect,  as  the  court  in  this  part  present  the  motive  of  the 
defendant  as  the  ^^  hinge  "  upon  which  the  whole  case  is  to  turn. 

Judgment  reversed  and  cause  remanded. 
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DAVIS  V.  DAVIS'S  ESTATE. 
Evidence.      Witness.     Book  Account.     Referee. 

In  a  suit  agaioRt  an  et$tate,  declarationB  of  plaintiff's  wife  and  the  testator,  not  made 
in  presence  of  plaintiff,  were  Iield  inadmissible  against  him. 

In  a  suit  against  an  estate,  the  administrator's  wife,  who  was  the  widow  of  the  testa- 
tor, was  held  incompetent  as  a  witness  for  the  estate. 

Plaintiff  presented  claims  against  the  defendant  estate  for  work  and  labor,  &c,  and 
the  referee  reported  that  "the  proof  was  not  clear  that  the  charges  were  made  from 
time  to  time  as  the  indebtedness  as  claimed  accrued,  or  that  they  were  originallj 
intended  to  be  charged  at  all,  either  on  book  or  otherwise,  but  that  at  some  time 
before  the  commissioners  sat,  the  plaintiff  had  the  items  of  his  account  on  a  piece 
of  paper,  which  was  lost."  Held,  that  plaintiff  was  not  thereby  precluded  from 
recovering. 

On  appeal  from  the  decision  and  report  of  commissioner!  on  defendant  estate,  plaintiff 
presented  claims  before  the  referee  for  work  aud  labor,  &c.,  and  asked  the  referee 
to  assume  equity  powers ;  which  he  refused  to  do.    Held,  no  error. 

In  a  suit  against  an  estate  for  work  and  labor,  &c.,  the  defence  was  that  plaintiff  and 
the  testator  had  settled  their  mutual  accounts.  To  show  otherwise,  it  was  held  that 
plaintiff  might  give  in  evidence  a  copy  of  an  account  that  the  estate  had  offered  in 
offset  at  a  former  hearing  as  unsettled. 

Appeal  from  the  decision  and  report  of  the  commissioners  on 
Joseph  A.  Davis's  estate,.     The  case  was  referred. 

The  plaintiff  George  W.  Davis  and  the  testator  were  brothers. 
Plaintiff's  claim  was  mostly  for  taking  care  of  the  testator's  first 
wife  in  her  last  sickness,  at  plaintiff's  house,  and  for  sernces  and 
expenses  rendered  and  incurred  after  her  death  and  at  her  fu- 
neral. The  testator  died  in  March,  1872.  Defendant  claimed 
before  the  referee,  and  gave  evidence  tending  to  show,  that  in 
September,  1870,  plaintiff  and  the  testator  settled  all  their  ma- 
tual  accounts  and  matters  of  deal,  and  thereafter  had  no  mutual 
dealings.  Upon  this  point,  defendant  offered  the  deposition  of 
Hattie  E.  Ross,  to  which  the  plaintiff  objected,  "  on  the  ground 
that  it  was  inadmissible,  irrelevant,  and  hearsay  testimony ;  and 
especially  objected  to  interrogatories  5  and  6,  and  the  answers 
thereto,  as  calling  for  and  relating  conversations  not  had  in  the 
presence  of  the  plaintiff  or  of  either  of  the  parties  to  this  suit;"* 
but  the  referee  admitted  the  deposition  subject  to  the  objections. 

*Thi8  deposition  was  not  furnished  the  Reporter. 
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Minnie  J.  Davis  was  the  widow  of  the  testator,  and  executrix 
of  his  will  until  she  married  German  PI.  Davis,  brother  of 
plaintiff  and  the  testator,  when  he  was  appointed  administrator  of 
the  defendant  estate,  with  the  will  annexed.  Defendant  offered 
her  deposition  to  show  the  settlement  claimed,  and  wherein  she 
deposed  to  such  a  settlement,  to  which  plaintiff  objected  that  she 
was  not  a  competent  witness,  ^^  being  the  wife  of  the  administra- 
tor, and  as  such,  a  party  to  this  suit ;"  but  the  deposition  was 
admitted « 

The  referee  reported,  among  other  things,  as  follows : 

The  plaintiff  offered  a  copy  of  an  account  that  defendant  had 
presented  as  unsettled,  in  offset  to  plaintiff's  account,  at  a  previ- 
ous hearing  of  this  case  before  J.  W.  Pierce,  Esq.,  referee,  the 
same  being  claimed  as  evidence  tending  to  prove  that  the  defense 
of  settlement  is  not  a  true  claim.  Defendant  objected  to  the  same 
being  received,  on  the  ground  that  the  claim  of  a  settlement  made 
was  also  urged  at  said  prior  hearing,  and  that  he  well  might 
withdraw  any  claim  in  offset  without  prejudice.  The  referee 
received  the  copy  of  the  account  presented,  subject  to  the  defend- 
ant's objection. 

The  referee  reports  in  respect  to  the  question  of  a  settlement 
having  been  made  between  Joseph  A.  and  George  W.  Davis  in 
September,  1870,  that  he  is  unable  to  find  any  testimony  tending 
to  show  that  Joseph  A.  ever  expressly  admitted  that  he  was  in- 
debted to  George  W.  after  that  time,  while  on  the  other  hand 
there  was  testimony  tending  to  show  that  Joseph  A.  denied  that 
he  was  owing  George  W.  anything,  and  claimed  that  he  had  paid 
him  for  all  sei-viccs,  etc.  And  the  referee  says  that  if  either  the 
deposition  of  Hattie  E.  Ross  or  of  Minnie  J.  Davis,  is  admissible 
notwithstanding  the  objections  noted,  then  he  finds  the  settlement 
made  as  claimed  by  the  defense,  and  disallows  the  plaintiff's  ac- 
count ;  but  if  both  of  said  depositions  are  rejected  by  the  court, 
then  the  referee  finds  for  the  plaintiff  to  recover  of  the  defendant 
estate  the  sum  of  all  the  items  of  plaintiff's  account  found  to  be 
reasonable  as  charges  as  aforesaid,  amounting  in  the  aggregate 
to  the  sum  of  one  hundred  and  five  dollars  and  fifty  cents,  and 
interest  thereon  from  September  30,  1868.  All  questions  raised 
upon  said  depositions  are  submitted  and  referred  to  the  court  for 
the  settlement  of  the  law  questions. 

The  defendant  requested  the  referee  to  report  specifically  what 
would  be  his  finding  if  he  is  clothed  with  equity  powers,  and  that 
defendant  claims  that  the  referee  is  so  clothed,  and  has  the  right, 
59 
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and  that  under  the  statute  in  cases  of  this  nature  it  is  his  duty,  to 
decide  according  to  the  equities  of  the  case.  The  referee  declines 
to  assume  the  equity  powers  claimed.  The  proof  is  not  clear  that 
the  charges  were  made  from  time  to  time  as  the  indebtedness  as 
claimed  accrued,  or  that  they  were  originally  intended  to  l»c 
charged  at  all,  either  on  book  or  otherwise,  but  that  at  some  time 
before  the  commissioners  sat  on  the  estate  of  Joseph  A.  Davis, 
the  plaintiff  *'  had  the  items  of  this  account  on  a  piece  of  paper," 
which  is  lost. 

The  defendant  excepted  to  the  report,  because  the  referee  ex- 
cluded from  consideration  the  depositions  of  Hattie  E.  Ross  and 
Minnie  J.  Davis,  and  held  that  he  was  not  possessed  of  equity 
powers,,  and  erred  in  admitting  said  account  that  defendant  had 
presented  in  oflFset  at  the  previous  hearing. 

The  court,  at  the  December  Term,  1875,  Barrett,  J.,  presid- 
ing, overruled  the  exceptions,  and  rendered  judgment  on  the 
report  for  the  plaintiff;  to  which  defendant  excepted. 

Hugh  Henry^  for  defendant. 

The  deposition  of  Hattie  E.  Boss  was  admissible  as  presump- 
tive evidence  tending  to  show  the  truth  or  falsity  of  the  issue,  tlie 
issue  being  whether  or  not  thcr^  had  been  a  settlement.  '  Any 
circumstance  which  in  its  nature  would  afford  to  the  trier  of  the 
cause  a  reasonable  presumption  on  the  question  of  settlement,  was 
admissible,  and  should  have  received  such  consideration  from  the 
referee  as  its  near  or  remote  connection  entitled  it  to.  it 
received  none.  In  this  there  was  error.  Richardson  v.  Royafton 
^  Woodstock  Turnpike  Co.  6  Vt.  496.  "  It  is  not  necessary, 
however,  that  the  evidence  should  bear  directly  upon  the  issue : 
it  is  admissible  if  it  tends  to  prove  the  issue,  or  constitutes  a  link 
in  the  chain  of  proof,  although  alone  it  might  not  justify  a  verdict 
in  accordance  with  it."     1  Greenl.  Ev.  (6th  ed.)  69,  and  note  4. 

The  deposition  of  Minnie  J.  Davis  was  improperly  excluded 
from  consideration  by  the  referee.  Certainly  before  her  marriage 
to  the  administrator,  while  she  was  sole  heir  to  the  estate,  and 
bad  the  utmost  conceivable  interest  to  testify  against  the  plaintiff, 
her  testimony  was  admissible,  on  the  ground  often  sustained  in 
this  state,  that  ''the  widow  is  a  competent  witness  as  to  those  mat- 
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ters  which  are  within  her  owq  kijowledge,  and  not  received  in 
confidential  communication  between  her  and  her  husband.'* 
Williams  v.  Baldwin,  7  Vt.  503 ;  Edgell  v.  Bennett  ^  Lord,  7 
Vt.  534 ;  Smith  v.  Potter,  27  Vt,  304  ;  Rutland  ^  Burlington 
Railroad  v.  Estate  of  Lincoln,  29  Vt.  206  ;  Lnncey  v.  Vantyne^ 
40  Vt.  501.  If  then  the  widow  was  a  competent  witness  while 
she  was  sole  heir,  and  had  the  entire  interest  in  the  suit,  or 
rather  in  defeating  it,  what  sound  reason  for  excluding  her 
thereafter?  The  fldministrotor  has  only  a  representative,  not  a 
personal,  interest  in  the  result  of  the  litigation.  In  a  represent- 
ative capacity  only  is  he  a  party.  The  rule  that  excludes  the 
wife  as  a  witness  for  or  against  her  husband,  is  founded  on  the 
same  rule  of  suspicion  that  formerly  excluded  all  parties  in  inter- 
est, and  which  the  more  eulightened  and  broader  good  sense  of 
later  times  has  done  away  with.  Then  why  stretch  the  rule  of 
exclusion  on  the  wife  so  as  to  make  it  apply  to  cases  where  the 
husband's  interest  is  but  that  of  a  representative  V 

The  referee  erred  in  allowing  the  plaintiflF  to  put  in  evidence 
the  account  in  ofl*set  presented  by  the  defendant  and  afterwards 
withdrawn.  This  account  having  been  withdrawn  before  the  case 
was  sent  out  to  this  referee,  was  no  part  of  the  res  gestce^  and 
was  irrelevant  and  entirely  inadmissible  under  any  and  all  rules 
of  evidence. 

In  holding  that  he  has  no  authority  to  report  upon  the  equities, 
the  referee  erred,  and  his  error  in  this  respect  is  sufiBcient  ground 
for  remanding  the  case.  Hazeltine  v.  Smith,  3  Vt.  535  ;  Downer 
V.  Downer^  11  Vt.  395;  Bliss  v.  Rollins^  6  Vt.  529;  Hogeboom 
V.  Herrick,  21  Vt  131 ;  Stevens  v.  Parsons^  5  Vt.  503 ;  Learned 
V.  Bellows,  8  Vt.  79 ;  Steen  el  al.  v.  Wardsworth,  17  Vt.  297. 

It  is  evident  from  the  face  of  the  report,  that  the  referee  has 
not  only  mistaken  the  rule  of  law  and  practice  in  deciding  as  to 
his  power  of  deciding  according  to  what  is  equitable,  but  that  he 
has  mistaken  the  law  of  the  case  upon  the  facts  found,  even  if  he 
intended  to  be  guided  by  the  rules  of  law  upon  the  facts.  The 
facts  as  set  forth  in  his  report  constitute  an  entire  defence  to  the 
action.  He  says :  ^'  The  proof  is  not  clear  that  the  charges  were 
made  from  time  to  time  as  the  indebtedness  as  claimed  accrued ;  or 
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that  they  were  originally  intended  to  be  charged  at  all,  either  on 
book  or  otherwise ;  but  that  at  some  time  before  the  commis- 
sioners sat  on  the  estate  of  Joseph  A.  Davis,  the  plaintiff  ^  had 
the  items  of  this  account  on  a  piece  of  paper,'  which  is  lost."  In 
order  to  sustain  any  cause  of  action  whatever,  it  was  necessary 
that  the  plaintiff  prove,  and  the  referee  find  affirmatively,  that 
the  plaintiff  had  an  existing,  claimed  demand  or  demands  against 
Joseph  A.  Davis  at  the  timje  of  his  decease.  Gen.  Sts.  c.  63, 
ss.  1, 14. 

The  claim  could  not  exist  until  an  intention  to  chai^  it  be 
found.  This  report  does  not  show  that  that  intention  existed  be- 
fore Joseph  A's  death,  or  at  that  time.  It  does  show  that  the 
referee  could  not  find  such  intention ;  therefore  no  claim  existed 
in  law.  It  must  be  a  debt  in  the  present.  Jones  v.  Cooper^  2 
Aik.  64 ;  Blackmer  v.  Admr.  of  Blackmer^  6  Vt.  865.  The 
claim  must  be  as  of  the  day  of  the  decease.  Sutton  v.  Estate  of 
Sutton,  13  Vt.  79.  Charges  should  be  made  '^  contempora- 
neously with  the  transaction  of  the  business,  or  as  nearly  so  as 
the  circumstances  would  allow."  Hunter  v.  Kittredge^e  JEetate^ 
41  Vt.  364. 

George  L.  Fletcher,  for  plaintiff. 

The  deposition  of  Minnie  J.  Davis  was  rightfully  excluded. 
She  being  the  wife  of  the  administrator,  who  is  a  party,  is  not  a 
competent  witness  in  his  behalf.  This  court  has  decided  that  the 
disqualification  extends  to  the  wife  of  the  administrator.  Davis 
v.  Bavis,  48  Vt.  602  ;  Cram  v.  Oram,  33  Vt.  16 ;  Manchester  v. 
Manchester,  24  Vt.  649 ;  Carpenter  v.  Moore,  43  Vt.  392. 

The  deposition  of  Hattie  E.  Boss  was  rightfully  excluded.  A 
party  cannot  prove  by  another  that  which  the  law  does  not  permit 
him  to  testify  to,  being  the  party's  own  declarations  made  to  a 
third  person,  and  in  no  way  a  part  of  the  res  gestae.  The  admis- 
sions of  the  wife  do  not  bind  the  husband,  and  are  not  admissible 
in  evidence  unless  an  agency  is  fit*st  shown.  It  is  a  well-estab> 
lished  rule  of  law,  that  the  admissions  of  the  wife  cannot  be  given 
in  evidence  against  her  husband.     Qilson  v.  GUlson^  16  Vt.  464. 

The  appellee  can  take  nothing  by  his  exception  to  the  admitting 
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in  rebuttal  the  account  of  the  estate  which  was  presented  at  a 
former  hearing  of  this  case  by  the  estate,  as  an  unsettled  account 
in  offset  to  the  appellant's  account  now  claimed  against  the  estate. 

We  claim  it  was  admissible  for  the  purpose  for  which  it  was 
o^ered.  If  a  settled  account,  it  was  so  at  the  former  hearing 
when  it  was  offered  as  unsettled.  It  has  in  no  way  affected  the 
finding  of  the  referee.     Nj/e  y.  Merriam^  35  Vt.  438. 

The  referee  rightly  refused,  upon  request,  after  the  testimony 
was  closed  upon  the  hearing,  to  report  specially  what  would  be 
his  findings  if  clothed  with  equity  powers.  The  statute  is  con- 
clusive upon  this  point.     Oen.  Sts.  c.  53,  ss.  22,  23,  24. 

The  referee  only  refers  to  the  court  for  the  determination  of  Jhe 
law  the  questions  raised  upon  the  two  depositions.  Park  v. 
mdhj  38  \t.  54*5.  It  is  no  ground  of  exception,  because  the 
referee  adopted  on  trial  the  same  rules  of  law  governing  the 
County  Court  in  the  trial  of  like  causes.  Hicks  v.  OottriU^  25  Vt. 
80  ;  Cuttings.  Stone,  23  Vt.  571 ;  Uddy  v.  Sprague,  10  Vt.  216  ; 
Clifford  V.  Richardson,  18  Vt.  620 ;  Briggs  v.  Oaks,  26  Vt.  138 ; 
Briggs  v.  Bennett,  26  Vt.  146. 

The  opinion  of  the  court  was  delivered  by 

Redpielb,  J.  The  deposition  of  Hattie  Ross  tended  to  show 
the  declarations  of  the  plaintiff's  wife  and  of  the  testator.  We 
know  of  no  rule  of  law  that  w.nild  render  such  testimony  admis- 
sible against  other  parties.  The  deposition  of  Minnie  J.  Davis  was 
properly  rejected,  as  this  court  has  recently  decided.  But  these 
depositions  seem  both  to  have  been  admitted  against  the  protest 
of  the  plaintiff. 

II.  It  is  claimed  by  the  defendant  that  the  plaintiff  did  not 
intend  to  make  any  claim  against  his  brother  until  after  his  de- 
cease. If  this  were  so,  the  law  would  require  him  to  be  of  the 
same  mind  after  his  brother's  decease.  But  we  do  not  think  that 
this  fairly  appears  from  the  report.  The  claim  mainly  arises  from 
the  expense  of  the  last  sickness  of  the  testator's  wife,  and  the* 
funeral  charges.  The  report  states  that  at  some  time  these  claims 
were  put  upon  paper. in  items.     The  report  states  that  "  the  proof 
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is  not  clear  that  the  charges  were  made  from  time  to  time  as  the 
indebtedness  as  claimed  accrued,  or  that  they  were  originally  in- 
tended to  be  charged  at  all,  either  on  book  or  otherwise,  but  at 
some  time  *  *  *  the  plaintiff  had  the  items  of  this  account  on 
a  piece  of  paper."  A  claim  recoverable  in  book  action,  may  ex- 
ist as  a  just  claim  and  not  be  charged,  or  intended  to  be  charged, 
on  any  book  or  paper.  A  man  may  sell  a  horse,  or  a  yoke  of 
oxen,  or  do  a  job  of  work,  and  never  charge  nor  intend  to  charge 
them  on  book,  and  still  they  may  be  as  justly  recoverable  against 
the  party  benefited,  or  his  estate,  as  if  charged  on  book  at  the 
time.  The  report  does  not  state  that  the  proof  was  not  dear  that 
he  at  the  time  intended  to  make  claim^  or  to  ask  pay  for  these 
services.  If  he  made  no  charge  on  paper  until  after  the  death  of 
the  testator,  it  is  a  circumstance,  and  might  be  in  some  cases  a 
potent  circumstance,  to  satisfy  a  referee  that  until  that  time  he 
purposed  to  make  no  claim.  But  this  is  evidence  merely,  to  be 
weighed  by  the  referee. 

III.  The  referee  was  requested  to  state  in  his  report  what  he 
should  do  if  he  was  clothed  with  equity  powers.  It  is  difficult  to 
apprehend,  on  an  inquiry  whether  the  estate  owed  the  plaintiff  for 
services  rendered  and  materials  furnished,  the  difference  between 
the  settled  rules  of  law  and  equity,  so  far  as  known  to  us.  If  the 
services  were  rendered  and  paid  for,  or  rendered  as  a  family  gra- 
tuity to  his  brother,  he  cannot  convert  them  into  a  claim  at  law 
or  in  equity.  We  do  not  thiuk  it  error  that  the  referee  declined 
to  a99uine  equity  powers. 

IV.  The  account  which  defendant  presented  at  a  former  hear- 
ing was  properly  admitted  for  the  purpose  for  which  it  was  used. 
Its  weight  as  evidence  was  altogether  a  matter  for  the  referee. 

Judgment  affirmed. 
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ALMIRA  FRENCH,  Administratrix  of  Moses  French's  Estate, 
V.  ASA  BARRON   and  BENJAMIN  F.  EATO:^^.* 

Partnership.      Witness. 

F.  rented  a  store  to  B.,  who  owned  a  quantity  of  drugs.  B.  made  an  arrangement 
with  £.  by  which  they  were  to  set  up  as  druggists,  B.  furnishing  goods  and  payiii;^ 
rent,  and  £.  managing  the  business,  buying  and  selling,  and  sharing  profits  equally 
with  B.  By  direction  of  B. ,  and  for  his  convenience,  goods  were  bought  and  sold 
and  advertisements  made  in  the  name  of  E.  &  Co.,  as  though  £.  was  in  fact  a 
partner  with  B.,  and  £.,  by  B's  direction,  paid  a  part  of  the  rent  to  F.  out  of  the 
proceeds  of  the  business.  F.  had  no  notice  of  the  nature  of  the  arrangement 
between  E.  and  B.  In  an  action  by  tlie  administratrix  of  F.  to  recover  for  rent  due. 
it  was  field  that  as  £.  represented  himself  generally  as  a  partner,  and  as  F.  liad 
no  notice  of  the  nature  of  the  arrangement  between  £.  and  B.,  the  contract  should 
be  treated  as  between  F.  and  E.  &  Co.,  and  that,  F.  being  dead,  E.  was  incompetent 
to  testify  as  to  the  contract,  or  anything  done  under  it  prior  to  appointment  of 
the  administratrix. 

This  case  was  referred.  It  appeared  from  the  report  that 
the  plaintiff  sought  to  recover  a  balance  due  for  the  rent  of  a 
store  room  belonging  to  the  estate  of  which  she  wns  administra- 
trix, of  which  the  defendants,  as  ostensible  paitners  in  trade, 
had,  in  the  lifetime  of  the  intestate,  been  tenants  ;  that  the  plain- 
tiff introduced  in  evidence  the  intestate's  books  of  account,  show- 
ing an  account  against  the  defendants  for  rent,  with  a  balance 
due  thereon,  and  proved  that  the  account  was  in  the  handwriting 
of  the  intestate  ;  that  she  also  introduced  evidence  tending  to 
show  that  the  defendants  were  engaged  as  partners  in  trade  while 
in  occupation  of  said  store  room  ;  that,  the  defendant  Eaton  being 
produced  as  a  witness,  the  plaintiff  objected  to  the  admission  of 
his  testimony  for  the  reason  that  it  appeared  that  he  was  a  part- 
ner of  defendant  Barron,  and  a  party  to  the  contract,  and  there- 
fore, the  other  party  being  dead,  incompetent  to  testify,  but  that 
his  testimony  was  admitted  ;  that  he  testified  that  the  arrangement 
between  himself  and  the   defendant  Barron   was,   that  Barron 

•Decided  at  the  February  Term,  1876. 
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should  furnish  the  stock  and  pay  the  rent ;  that  the  witness  should 
manage  the  business,  doing  the  buying  and  selling,  and  share  the 
profits  equally  with  Barron  ;  that  by  Barron^s  directions,  and  for 
his  convenience,  goods  were  ordered,  advertisements  made,  and 
business  in  general  done,  in  the  name  of  Benjamin  F.  Eaton  &  Co., 
the  same  as  though  Eaton  had  been  in  fact  a  partner,  and  that  tbe 
contract  with  the  intestate  for  the  store  room  was  made  by  Barron, 
although  Eaton  paid  the  rent  in  part  by  Barron's  directions,  from 
the  proceeds  of  the  business ;  and  that  there  was  no  evidenoe  tend- 
ing to  show  that  intestate  knew  or  ever  had  any  notice  of  the  nature 
of  the  arrangement  between  the  defendants.  The  referee  reported 
that  if  the  testimony  of  Eaton  should  have  been  rejected,  he  found 
due  tbe  plaintiff  the  sum  of  $180.88 ;  but  that  if  it  was  properly 
received,  he  found  due  the  sum  of  $42.50  only.  The  court,  at 
the  December  Term,  1875,  Barrett,  J.,  presiding,  ruled  that 
Eaton  was  not  a  competent  witness,  and  rendered  judgment  for 
the  plaintiff  for  the  larger  sum  ;  to  which  the  defendant  excepted. 

^,  for  the  defendant. 


Samuel  JE,  Pingree^  for  the  plaintiff,  cited  Gen.  Sts.  c.  36,  s.  24. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  question  presented  by  the  report  of  the 
referee  is  in  regard  to  the  competency  of  the  defendant  Eaton  as 
a  witness.  If  he  is  not  a  competent  witness  in  the  case,  the  judg- 
ment of  the  County  Court  for  the  larger  sum  reported  must  be 
affirmed.  From  Dr.  Eaton's  testimony,  it  appears  that  the  busi- 
ness which  was  carried  on  in  the  store  for  which  rent  is  charged, 
was  conducted  by  him  as  the  active  manager,  in  the  name  of  Ben- 
jamin F.  Eaton  &  Co.  By  conducting  the  business  thus,  Dr. 
Eaton  held  himself  out  to  all  persons  doing  business  with  the  con- 
cern, as  an  active,  visible,  responsible  partner,  and  whatever 
might  have  been  his  relations  with  Mr.  Barron,  he  could  limit  bis 
responsibility  only  by  actual  notice  to  those  with  whom  the  part- 
nership dealt.  The  intestate  had  no  such  notice,  and  had  the 
right  to  treat  Dr.  Eaton  as  one  of  the  parties  contracting  for  the 
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use  of  the  store.  The  contract  then  must  be  treated  in  fact  what 
it  was  in  name,  a  contract  between  the  intestate  and  Benjamin  F. 
Eaton  &  Co.  Hence,  as  regards  the  intestate,  being  a  legal  party 
to  the  contract,  by  the  statute,  Dr.  Eaton  is  excluded  from  testi- 
fying to  anything  touching  the  contract,  or  that  was  done  under 
it  prior  to  the  appointment  of  the  administratrix.  On  the  facts 
testified  to  by  Dr.  Eaton,  it  is  not  clear  that  he  was  not  an  ac- 
tual partner  in  the  business.  It  seems  he  put  his  labor  and  cxf>e- 
rience  against  the  stock  on  hand  and  rent  of  the  store  furnished 
by  Mr.  Barron.  The  profits  were  to  be  shared  equally  between 
them.  His  testimony  is  silent  in  regard  to  losses  4r  such  should 
be  incurred.  Usually,  where  nothing  is  shown  to  the  contrary. 
he'  who  shares  the  profits  must  help  bear  the  losses.  There  are 
cases  in  which  it  has  been  held  that  a  person  receiving  a  portion 
of  the  profits  merely  as  compensation  for  his  services,  would  not 
thereby  render  himself  responsible  as  a  silent  partner  for  tite 
debts  incurred  in  conducting  the  business,  because  he  was  not  an 
actual  or  ostensible  partner.  Whether  the  facts  reported  bring 
this  case  into  that  class,  we  have  no  occasion  to  decide,  as  it  is 
clear  that  one  who  advertises  himself  as  an  ostensible  partner, 
cannot  shield  himself  from  liability  behind  a  secret  arrangement 
with  the  other  partners,  only  so  far  as  he  brings  knowledge  of 
such  arrangement  to  the  creditors  of  the  partnership. 
Judgment  affirmed. 
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GILSON  V.  MARTIN. 
Pledge,     Evidence, 

Defendant  receiyed  money  of  plaintiff  to  secure  him  for  becoming  bail  for  another  at 
plaintiff's  request,  and  gave  plaintiff  his  accountable  receipt  therefor.  Defendant 
Bubeeqneutly  loaned  the  money  and  received  interest  for  its  use.  Hdd,  that  he  vas 
liable  for  the  interest  thus  received,  and  that  parol  evidence  was  admissible  to  ahow 
the  facts  that  created  his  liability. 

Assumpsit  for  iDterest  upon  money  pledged.  The  case  was 
referred,  and  the  referee  reported  the  following  facts : 

On  July  9,  1869,  the  defendant  became  bail  for  the  appearance 
of  one  Betsey  G.  Abbott,  who  had  been  arrested  and  put  in  jail 
at  Middlebury.  To  indemnify  him  therefor,  the  plaintiff  then 
placed  in  his  hands  the  sum  of  one  thousand  dollars  in  money, 
,npon  which  the  defendant  gave  to  the  plaintiff  a  paper  writing 
acknowledging  receipt  of  the  money,  and  agreeing  to  return  it 
when  he  should  be  released  from  all  liability  by  reason  of  being 
bail  as  aforesaid.  It  was  then  the  expectation  of  both  parties 
that  the  suits  upon  which  the  arrest  was  made  would  soon  be 
settled,  or  other  security  furnished,  and  that  the  said  money 
would  then  be  returned ;  and  the  defendant  said  he  would  take 
United  States  bonds,  or  satisfactory  mortgage  security,  in  lieu  of 
the  money.  Interest  on  the  money  was  not  mentioned,  and  it  was 
not  ex[)ected  that  any  would  be  paid ;  and  the  defendant  never 
made  any  promise,  then  or  thereafter,  in  regard  to  the  money,  ex- 
cept as  above  stated.  On  August  23,  1870,  the  plaintiff  offered 
the  defendant  ample  mortgage  security,  and  asked  him  to  return 
the  money ;  but  the  defendant  did  not  return  it,  nor  take  the 
security,  and  he  then  said  the  money  was  loaned.  That  was  the 
first  notice  to  the  plaintiff'  of  that  fact,  and  he  then  for  the  first 
time  in  terms,  claimed  interest  upon  the  money.  He  had,  how- 
ever,  on  the  18th  of  the  same  month,  written  to  the  defendant 
that  it  was  hard  for  Mrs.  Abbott  to  have  the  money  earn  nothing; 
that  if  the  defendant  had  put  it  where  it  was  drawing  interest,  it 
was  well ;  but  that  if  he  had  not,  the  plaintiff  would  take  it,  and 
give  him  government  security  in  exchange  for  it,  or  release  him 
from  bail,  as  he  might  choose.  The  money  was  returned  to  the 
plaintiff  on  December  15,  1873,  at  which  time  the  suits  upon 
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which  the  arrest  was  made  were  settled.  The  plaintiff  then 
claimed  that  defendant  shonld  pay  interest  on  the  money  from  the 
day  he  received  it ;  but  the  defendant  refused  to  pay  any  interest, 
and  claimed  that  he  had  pever  loaned  any  of  the  money,  and  had 
never  received  any  interest  thereon.  The  evidence  in  regard  to 
the  time  when  the  defendant  loaned  the  money  is  conflicting,  but 
the  referee  finds  that  he  loaned  it  or  used  it  before  August  23, 
1870,  and  a  short  time  after  he  first  received  it ;  but  that  it  does  not 
appear  precisely  when.  And,  as  the  defendant  makes  no  precise 
showing  of  the  time  when  he  first  used  the  money,  the  referee 
finds  for  the  plaintiff  to  recover  interest  thereon  from  the  end  of  a 
reasonable  time  after  the  defendant  received  the  money,  which 
time  the  referee  finds  not  to  exceed  sixty  days,  to  the  time  when 
the  money  was  returned  to  the  plaintiff,  and  interest  on  that  inter- 
est from  the  latter  named  date  to  the  first  day  of  the  term  when 
the  case  is  to  be  heard — whicli  would  be  $251,  interest  on  $1000 
from  September  9,  1869,  to  December  15,  1873,  and  $44.76, 
interest  on  the  $251  from  the  latter  named  date  to  December  5, 
1876,  or  in  all,  $295.76.  But  if  the  court  adjudge  upon  the  facts 
that  the  plaintiff  should  recover  interest  only  from  the  time  when 
he  first  claimed  it  to  the  day  when  the  money  was  returned  to  the 
plaintiff,  and  interest  on  that  interest  from  the  latter  named  date 
to  the  first  day  of  the  said  term  of  court,  then  the  referee  finds 
that  the  interest  on  $1000  from  August  23, 1870,  to  December  15, 
1873,  would  be  $198.67  ;  and  that  the  interest  on  the  last  named 
sum  from  the  last  named  date  to  December  5,  1876,  would  be 
$35.46 ;  or  in  all,  in  this  view  of  the  case,  $234.13. 

The  court,  at  the  December  Term,  1876,  Barrett,  J.,  presid- 
ing, rendered  judgment^  pro  forma^  on  the  report  for  the  plaintiff 
for  the  smaller  sum  ;  to  which  both  parties  excepted. 

M,  J.  Oilman  {J,  W.  Rowell  with  him),  for  the  plaintiff,  cited 
Story  Bailm.  ss.  89,  299,331;  2  Parsons  Cont.  Ill ;  2  Kent  Cora. 
678 ;  Swift  v.Mo»eley,  10  Vt.  208  ;  arant  v.  King,  14  Vt.  367  ; 
Richmond  v.  Vollamer,  38  Vt.  68 ;  Carroll  v.  Mix,  8  Am.  Law 
Reg.  59;   5  Am.  Law  Reg.  383. 

J,  J.  Wilson,  for  the  defendant,  cited  Abbott  v.  Wilmot,  22  Vt. 
437  ;  Haswell  v.  Farmers  and  Mechanics  Bank,  26  Vt.  100  ; 
Brainard  v.  Champlain  Transportation  Co.  29  Vt.  156 ;  Evans 
v.  Beehwith,  37  Vt.  285. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  money  deposited  with  the  defendant  was  in 
his  hands  a  pawn  or  pledge.  While  he  held  it  as  such,  he  was 
not  chargeable  with  any  interest  upon  it  to  be  paid  by  himself, 
for  it  was  not  a  debt  which  the  plaintiff  forebore  to  him  so  as  to  be 
entitled  to  payment  for  the  forbearance.  Being  a  pawnee,  he  was 
subject  to  the  liabilities  of  a  pawnee,  but  not  to  those  of  a  debtor. 
In  Story  Bailm.  s.  389,  it  is  laid  down  that  one  duty  of  a  pawnee 
is,  to  return  the  pledge  and  its  increments,  if  any,  after  the  debt 
or  other  duty  is  discharged.  Again  in  s.  343  it  is  said  that  *'  an- 
other duty  of  the  pawnee  at  the  common  law  is,  to  render  a  due 
account  of  all  the  income,  profits,  and  advantages  derived  by  him 
from  the  pledge,  in  all  cases  where  such  an  account  is  within  the 
scope  of  the  bailment.  If,  for  instance,  the  pawn  is  a  slave,  the 
profits  of  his  labor  are  to  be  accounted  for."  And  in  the  same 
section  it  is  stated  that  some  authorities  think  the  pawnee  is  liable 
further  for  all  the  profits  he  might  have  received  but  for  his  own 
negligence.  And  it  is  added,  that  this  would  doubtless  be  true  in 
the  common  law  in  all  cases  where  there  is  an  implied  obligation 
to  employ  the  pledge  at  a  profit.  As,  if  there  is  a  pledge  of 
money,  and  it  is  agreed  that  it  shall  be  let  out  at  intere^t  by  the 
pawnee,  and  he  neglects  his  duty.  If  he  lets  it  out  and  receives 
profit,  the  obligation  would  doubtless  be  the  same.  In  2  Parsons 
Cont.  Ill,  the  rule  is  stated  to  be,  broadly,  that  in  all  cases  the 
pledgee  must  account  for  income  or  profits  derived  from  the 
pledge.  The  interest  received  by  the  defendant  was  a  profit  and 
an  income  derived  directly  from  the  pledge,  and  not  from  any 
other  source.  The  obligations  of  the  parties  were  set  forth  in  the 
receipt  given  by  the  defendant  to  the  plaintiff,  as  they  existed  at 
that  time,  and  it  would  not  be  permissible,  according  to  the 
uni]uestionable  rules  of  evidence,  to  add  to  or  vary  those  obliga- 
tions by  parol.  But  the  receipt  of  this  interest  by  the  defendant 
was  not  provided  for  in  the  written  instrument,  and  was  subse- 
quent to  it,  so  that  the  duty  of  the  defendant  in  respect  to  it  does 
not  rest  upon  the  provisions  of  the  instrument,  nor  anything  con- 
temporaneous with  it ;  hence,  the  proof  of  the  facts  creating  the 
4uty,  does  not  affect  the  instrument  nor  violate  these  rules.     Ho 
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is  not  liable  for  the  interest  by  force  of  any  express  obligation, 
nor  of  any  implied  obligation,  to  pay  interest  as  such.  But  he  is 
liable  for  what  interest  he  is  found  to  have  actually  received, 
because  it  is  an  incident  to  and  increment  of  the  pledge  that  he  is 
bound  to  restore  to  the  owner  of  the  pledge  as  a  part  of  it. 

Judgment  reversed,  and  judgment  on    report  for  plaintiff  for 
the  largest  sum. 


HOWE   MACHINE  CO.  v,  PEASE. 
Liahility  of  Innkeeper, 

Loss  of  goods  or  chattels  pat  in  charge  of  an  innkeeper  by  a  guest,  gives  rise  to  a 
presumption  of  the  innkeeper's  negligence;  but  that  presumption  may  be  repelled, 
not  only  by  proof  that  the  loss  occurred  through  inevitable  casualty  or  superior 
force,  but  by  proof  tliat  he  was  not  negligent,  or  proof  that  the  goods  or  chattels 
were  of  a  certain  perishable  or  changeable  kind,  which  would  give  rise  to  a  pre- 
sumption that  their  loss  occurred  in  due  course  and  order  of  things. 

In  case  against  an  innkeeper  for  alleged  negligence  in  keeping  plaintiff's  horse, 
whereby  he  fell  ill  and  became  wortliless,  the  referee  reported  that  on  January  15, 
the  horse  was  left  with  defendant  by  plaintiff's  servant,  who  had  been  driving  him 
more  than  a  month  in  travelling  from  place  to  place,  and  who  put  up  on  that  day  at 
defendant's  inn  as  a  guest,  defendant  taking  said  horse  as  an  innkeeper;  that  on 
February  5,  the  servant  took  the  horse  and  started  on  his  way,  but  soon  observed 
that  he  wan  weak  or  lame  in  his  back,  and  on  February  11,  as  he  continued  ill  and 
weak,  he  left  him  at  another  inn,  disabled,  and  with  sores  breaking  out  upon  his 
1^^;  that  "the  horse  was  well  taken  care  of  at  the  defendant's  stable,  in  feed  and 
exercise,  and  in  the  same  manner  that  he  took  care  of  his  own  horses,"  and  that 
''  defendant's  hostler,  who  had  charge  of  and  fed  and  attended  this  horse  was  wel^ 
qualified  for  the  place,  being  accustomed  to  the  business,  and  careful  and  attentive;" 
that  in  the  previous  November  the  horse  had  been  sick  with  the  epizooty,  which  had 
left  him  in  an  unhealthy  state,  and  that  the  sores  upon  his  legs  were  the  result  of 
that  disease;  and  that  the  weakness  of  the  back  ret^ulted  from  a  sprain,  the  cause 
of  which  the  referee  was  unable  to  discover.  Held^  that  it  was  manifest  upon  the 
whole  report  that  the  weakness  in  the  horse's  back  was  not  occasioned  by  defend- 
ant's n^ligence,  and  that  plaintiff  could  not  recover. 

Case  against  defendant  as  an  innkeeper  for  negligence  in  keep- 
ing plaintiff's  horse.  The  case  was  referred,  and  the  referee 
made  the  following  report. 
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On  the  8th  or  10th  of  December,  1872,  one  of  plaintiff's  travel- 
ing agents,  Newell  S.  Sweat,  left  Concord,  N.  H.,   on  plaintiff's 
business,  with  a  team  belonging  to  plaintiff,  consisting  of  a  gray 
horse,  a  brown  mare,  and  a  light  sleigh.     Sweat  drove  with  this 
team  to  a  number  of  places  in  N.  H.  and  Vt.  between  the  day  he 
left  Concord  and  the  15th  of  the  following  January.     On  the  15th 
of  January  he  drove  from  Woodstock,  where  he  had  been  stopping 
for  three  or  four  days,  to  Hartford,  and  put  up  with  this  team  as 
a  guest,  at  the  inn  kept  by  the  defendant  at  Hartford.     Later  in 
the  same  day,  or  early  on  the  day  following,  Sweat  left  defend- 
ant's inn  and  went  to  Concord,  leaving  the  horses  in  defendant's 
care.     He  returned  on  or  about  the  19th,   stopped  a  short  time, 
and  again  left   for  an  indefinite  length  of  time,  and  again  leaving 
the  horses  in  defendant's  care,  where  they  remained  till  the  5th 
of  February  following.    On  the  5th  of  February,  Sweat  returned  to 
defendant's  inn,  took  the  team  and  drove  to  West  Fairlee,  where 
he  stopped  over  night,  then  to  Bradford,  where  he  left  the  team 
for  two  or  three  days,  then  to  Chelsea,  where  he  arrived   the 
11th  of  February.      Here  the  team  remained  until  the   1st  of 
April,  when  it  was  taken  to  Claremont,  N.  H.      In  November 
previous   to   the   time   they  left   Concord,   the   gray  horse  was 
afflicted  with  the  epizooty.     He  was  quite  sick  for  a  few  days, 
aiid  then  began  to  recover,  and  in  the  course  of  a  few  weeks  ap- 
peared to  be  well.     Both  horses  were  apparently  in  health  when 
they  left  Concord.     When  Sweat  loft  the  horses  in  defendant's 
care,  he  directed  that  they  be  exercised  some.     This  was  done. 
A  day  or  two  after  they  were  left  with  defendant,  they  were 
driven  to  West  Hartford  ;   the  next  day,  to  Mr.  Merchant's,  and 
three  or  four  days  later,  to  Hanover.      At  Hanover  the  gray 
horse  fell  while  being  driven  at  a  walk.     After  the  drive  to  Han- 
over, they  were  not  further  exercised  by  being  driven,  but  were 
exercised  in  the  hotel  yard  in  the  same  manner  as  defendant's 
horses.     When  Sweat  took  the  horses  from  the  defendant  on  the 
5th  of  February,  the  gray  horse  had  a  cut  on  one  of  his  fore  legs. 
This  cut  was  discovered  the  morning  after  the  drive  to  Hanover, 
and  was  cared  for  by  defendant's  hostler.     Soon  after  leaving  de- 
fendant's inn  on  the  5th  of  February,  Sweat  discovered  that  the 
gray  horse  appeared  to  be  lame  and  weak  across  the  back.    This 
lameness  continued,  and  at  Bradford,  Sweat  directed  the  hostler 
at  the  inn  where  he  left  the  horees,  to  call  a  doctor.    Dr.  Williams 
was  called.     He  examined   the  horse  and  prescribed  for  him. 
When  the  horse  reached  Chelsea  on  the  11th,  he  was  still  lame 
and  weak  and  unfit  for  use,  and  was  never  afterwards  used  by  the 
plaintiff.     While  here,  several  sores  appeared  on  the  inner  side  of 
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the  hind  legs.  He  was  kept  at  Glaremont  by  the  plaintiff  for  a 
few  weeks,  and  treated  some,  but  with  no  apparent  good  results. 
Some  time  in  September  following,  he  was  traded  away  by  Sweat 
in  such  a  way  that  plaintifif  realized  about  $50  for  him.  Some 
time  during  the  summer  following,  the  plaintiff  made  claim  upon 
the  defendant  for  damage,  claiming  that  the  horse  had  been  in- 
jured while  in  his  care,  and  subsequently  brought  this  action 
against  him.  The  plaintiff  now  relies  upon  all  the  counts  in  its 
declaration  except  the  1st  and  2d. 

In  the  first  place,  the  defendant  claims  that  he  should  not  be 
considered  as  an  innkeeper  as  far  as  the  plaintifl*'s  horses  are 
concerned,  because,  after  he  received  the  horses,  he  made  a 
special  agreement  as  to  the  price  for  board,  which  was  one  half 
the  price  he  charged  his  regular  guests,  and  because  it  was  his 
custom  to  consider  horses  which  were  left  at  his  inn  for  more  than 
a  week  without  the  guest,  as  boarding  horses.  I  find  that  the 
horses  were  received  by  the  defendant  as  an  innkeeper.  I  under- 
stand the  law  to  be,  that  having  received  the  horses  as  innkeeper, 
if  his  character  as  such  was  changed,  the  burden  of  proof  is  upon 
him  to  show  such  change.  So  considering  the  law,  I  am  unable 
to  find  that  the  defendant  has  established  the  fact  of  the  agree- 
ment claimed  by  a  fair  preponderance  of  evidence.  I  find  that  it 
was  the  defendant's  custom  to  consider  horses  which  were  left  at 
his  inn  for  more  than  a  week  without  the  guest,  as  boarding  horses. 
It  does  not  appear  that  the  horse  was  suffering  from  the  lameness 
or  the  sores  when  it  was  delivered «into  the  defendant's  charge, 
but  the  next  morning  its  legs  were  what  is  called  stocked — that  is, 
swelled  and  stiff.  1  do  not  find  how  the  horse  received  the  injury 
that  caused  the  lameness.  Both  parties  rely  in  great  measure 
upon  the  testimony  of  horse  medical  men  in  reference  to  the 
causes  which  produced  the  diseased  condition  of  the  horse.  The 
defendant  claims  that  both  the  lameness  and  the  sores  were 
caused  by  the  epizooty,  which  the  horse  had  in  November,  and 
that  its  blood  was  impure  and  diseased  when  placed  in  his  charge. 
He  procured  as  witnesses  on  this  point  Dr.  Wilkinson  and  i3r. 
Peters.  Dr.  Wilkinson  treated  the  horse  after  he  was  taken  to 
Glaremont.  Dr.  Peters  never  saw  the  horse,  but  gave  his  opinion 
upon  a  hypothetical  case.  Both  these  witnesses  are  of  opinion, 
substantially,  that  the  diseased  condition  of  the  horse,  including 
both  the  lameness  and  the  sores,  was  the  result  of  the  epizooty, 
or  some  kindred  disease. 

The  plaintiff*  claims  that  the  lameness  was  caused  by  some 
strain  or  injury  across  the  back ;  thaj;  the  sores  were  what  are 
called  pipe  sores,  which  are  produced  by  some  bruise,  or  wound, 
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and  that  they  were  produced  in  this  case  by  the  same  injary  which 
produced  the  lameness.  They  produced  as  witnesses  on  this  point 
Drs.  Williams  and  Lovell.  Dr.  Williams  saw  the  horse  at  Brad- 
ford and  prescribed  for  him.  He  is  now,  and  was  when  first 
called  to  the  horse,  of  the  opinion  that  the  lameness  was  caused 
by  some  sprain,  strain,  or  bruise,  and  says  it  could  have  lieen 
produced  in  several  ways,  namely :  by  being  cast,  or  slipping  in 
a  stall ;  by  getting  into  the  snow  or  mired  ;  by  being  set  back 
quickly  upon  his  haunches ;  and  that  a  blacksmith  might  have 
done  it  in  shoeing.  There  were  no  sores  on  the  horse  when  he 
saw  it.  He  does  not  seem  to  be  able  to  account  for  the  kind  of 
sores  which  the  plaintiff  claims  were  on  the  horse's  legs,  (namely, 
pipe  sores),  as  being  caused  by  a  sprain,  or  strain  across  the  back. 
Dr.  Lovell  saw  the  horse  in  September,  after  the  plaintiflF  had  dis- 
posed of  it.  He  is  of  opinion  that  the  lameness  was  caused  by 
some  sprain  or  strain,  and  that  the  sores  were  also  caused  by  the 
same  injury  that  caused  the  lameness. 

With  such  a  disagreement  among  doctors,  and  not  having  any 
special  knowledge  myself  in  this  branch  of  science,  I  am  con- 
strained to  adopt  the  views  of  those  who  have  had  the  best  op- 
portunities for  knowing,  and  to  adopt  those  views  whicli  appear 
to  me  to  be  most  in  accordance  with  the  reason  of  the  thing.     I 
think  the  opinion  of  Dr.  Williams  with  reference  to  the  lameness, 
is  the  better,  inasmuch  as  he  had  a  better  opportunity  of  ascer- 
taining, and  is  the  opinion   formed  by  him   when  he  first  saw  the 
horse  at  Bradford.     I  also  •think  it  the*  more  reasonable  view, 
more  especially  in  view  of  the  fact  that  there  were  occasions  when 
the  horse  might  have  received  an  injury,  which  is  described  as 
being  likely  to  cause  such  lameness.     1  therefore  find  that  the 
lameness   and  weakness  across  the  back  was  not  caused  by  the 
epizooty,  but  was  caused  by  some  sprain,  or  strain,  or  injury.     It 
does  not  appear  that  there  was  anything  about  the  horse  which 
would  have  caused  this  lameness  previous  to  the  time  he  was 
placed  in  defendant's  charge,  unless  it  was  caused  by  the  efiects  or 
the  epizooty,  and  it  does  not  appear  to  me  that  the  efifects  of 
the    epizooty  caused  it.     1  find  that  the  horse  was  well  takeu 
care  of  at  defendant's  stable,  in  feed   and  exercise,  and  in  the 
same  manner  that  he  took  care  of  his  own  horses.     In  arriving  at 
this  conclusion,  I  have  considered  the  first  point  submitted  by  the 
plaintifi*  as  the  law,  so  far  as  applicable. 

With  reference  to  the  sores.  In  view  of  the  fact  that  pipe  sores 
are  caused  by  some  wound  of  the  nature  of  a  bruise,  and  that  the 
sores  on  this  horse  appeai'ed  where  pipe  sores  rarely  ever  occur, 
and  in  view  of  the  fact  that  Dr.  Williams,  who  appears  to  me  to 
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have  a  better  understanding  of  this  art  than  the  other  medical 
witnesses  who  testify  upon  tliis  point,  cannot  account  for  pipe  sores 
where  these  sores  were,  as  being  caused  by  the  same  injury  that 
caused  the  lameness  across  the  back,  I  find  that  these  sores 
were  not  pipe  sores,  and  were  not  one  of  the  immediate  results  of 
thd  injury  which  caused  the  lameness. 

Inasmuch  as  these  sores  did  not  manifest  themselves  as  an  im- 
mediate injury  to  the  horse  while  in  the  defendant's  possession, 
or  as  an  immediate  result  of  the  injury  to  the  horse's  back,  and 
did  not  appear  until  s^^mo  time  after  the  horse  had  gone  out  of 
the  defendant's  possession,  I  deem  it  incumbent  on  the  plaintiflP,  if 
these  sores  were  in  fact  one  of  the  after  results  of  this  injury, 
to  show  such  to  be  the  fact.  I  find  it  has  not  done  so.  Dr. 
Williams  says,  when  inquiry  is  made  of  him  as  to  what  may  be 
the  efiect  of  such  sprain  or  strain  across  the  hips  or  kidneys  upon 
the  limbs  and  ankles  of  the  animal,  *^If  the  kidneys  should  become 
badly  diseased,  they  would  become  clogged,  and  would  not  per- 
form their  office,  and  the  fluids  woul^l  be  taken  up  and  carried 
into  th6  blood,  which  would  become  poisoned.  It  might  make  its 
appearance  in  filled  legs  or  swollen  ankles.  ♦  ♦  ♦  ♦  It  also 
makes  Us  appearance  in  the  form  of  ulcers."  He  does  not  give 
his  opinion  as  to  whether  the  injury  which  he  treated  in  this  horse 
would  cause  filled  legs  and  ulcers  under  the  circumstances  of  this 
case.  I  do  not  consider  that  this  can  overbalance  the  testimony 
produced  by  the  defendant,  the  principal  items  of  which  are,  that 
the  horse  had  recently  hud  the  epizooty  ;  that  this  disease  almost 
invariably  leaves  the  blood  nK>re  or  less  out  of  order;  that  it  had 
been  in  use  for  quite  a  length  of  time,  at  a  bad  season  of  the  year; 
that  there  had  t)€en  some  occasion  to  doctor  it ;  the  appearance 
of  the  horse's  sores  and  legs  at  Chelsea  and  Glaremont ;  and  that 
these  sores  arc,  after  a  while,  one  of  the  sequels  to  a  bad  and  im- 
pure state  of  the  blood.  If  these  sores  had  been  the  result  of 
this  injury  across  the  back^  and  caused  in  the  manner  suggest- 
ed by  Dr.  Williams,  I  judge  from  the  testimony  that  they  would 
not  have  app«.*ared  as  soon  as  the  sores  in  this  case  did.  I 
therefore  find  that  there  must  have  been  some  other  predis- 
posing agent  than  this  injury  to  the  back,  to  have  caused  these 
sores  ;  and  that  it  must  have  be^n  about  the  horse  before  he  came 
to  defendant's  care.  I  think  the  horse's  blood  must  then  have 
been  out  of  order  and  in  an  impure  condition,  and  so  find.  This 
finding  is  on  the  assumption  that  the  injury  to  the  horse's  back 
was  received  during  the  time  it  was  in  the  defendant's  care.  I 
find  that  the  horse  could  probably  have  been  cured  of  these  sores, 
and  of  the  impurity  of  the  blood.  I  find  that  the  injury  to  its 
61 


482  WINDSOR  COUNTY, 

Howe  Machine  Co.  v.  Pease. 

'     I    I     ■  I  ■    in  ■■     I       I  I  .  -- 

back  spoiled  it  for  the  plaintiff's  use.  I  consider  that  the  horse's 
condition  when  placed  in  defendant's  charge,  and  his  condition  so 
far  as  the  sores  are  concerned,  affect  the  value 'to  be  placed  upon 
the  horse  at  that  time.  I  find  that  defendant  kept  a  livery  stable 
in  connection  with  his  hotel,  and  was  accustomed  to  board  horses 
without  any  guest  stopping  with  them.  I  find  thai  defendant's 
hostler  who  had  charge  of  and  fed  and  attended  this  horse,  was 
well  qualified  for  the  place,  being  accustomed  to  the  business,  and 
careful  and  attentive. 

With  reference  to  damages.  The  plaintiff  paid  out  at  Chelsea 
for  keeping  this  horse  and  its  mate,  and  for  transporting  this  horse 
to  Glaremont,  N.  H.,  and  for  feed  at  Glaremont,  the  sum  of  $94.26, 
which  I  allow,  with  interest  for  payment  to  the  28d  of  May,  1876. 
The  plaintiff  claims  to  recover  for  the  loss  of  the  services  of  both 
horses  while  at  Chelsea.  With  reference  to  this  bill  I  find  that  it 
-was  a  bill  rendered  by  Mr.  Orcutt,  who  went  to  Chelsea  to  get  the 
horses  and  tc  take  them  to  Claremont.  The  sum  of  $94.26  was 
paid  by  Sweat  to  Orcutt.  Sweat  had  no  personal  knowledge  as 
to  whether  the  items  charged  in  the  bill  were  actually  expended 
by  Orcutt,  but  paid  it  supposing  they  were  all  right.  Sweat  was 
all  the  witness  called  by  the  plaintiff  to  prove  the  facts  in  refer- 
ence to  the  bill.  According  to  the  bill  it  seems  that  the  sum  of 
$69.26  was  expended  for  keeping  the  pair  at  Chelsea  and  in  trans- 
porting to  Claremont.  The  sum  of  $23.00  for  hay  and  feed  after 
they  reached  Claremont  and  $2.00  for  medicine  Of  the  $69.26, 
the  sum  of  $48.50  was  for  keeping  the  pair  at  Chelsea,  and  the 
balance,  $20.74,  for  expense  and  keeping  the  pair  from  Chelsea 
to  Claremont.  The  $2  00  expended  for  medicine  I  suppose  was 
for  the  sick  horse.  Leaving  the  sum  of  $92.26  as  the  amount  ex- 
pended on  account  of  the  pair.  I  find  that  the  well  horse  was 
left  at  Chelsea  because  Sweat  had  no  single  hitch-up  with  which 
to  use  him  alone,  and  that  no  claim  is  made  by  the  plaintiff  for 
cost  of  keeping  the  well  horse  after  arriving  at  Claremont. 

If  plaintiff  is  entitled  to  recover  anything  for  the  loss  of  the  ser- 
vices of  the  horses  while  at  Chelsea,  I  find  that  $15.00,  with  inter- 
est, for  each  horse,  is  a  fair  allowance.  The  plaintiff  claims  to 
recover  an  amount  paid  out  at  Claremont.  Sweat  says  in  refer- 
ence to  this,  'Hhat  the  bill  is  for  six  weeks.  The  man  spent  six 
weeks  the  biggest  part  of  his  time,"  and  that  ^^pluintiff  paid  him 
$r)0  per  month."  It  does  not  appear  what  part  of  his  time  was 
expended  for  the  care  of  the  horses,  or  what  was  paid  out  on  ac- 
count of  it.  It  would  not  be  right  to  allow  the  whole.  I  there- 
fore allow  nothing  upon  this  item.  The  plaintiff  claims  to  recover 
the  amount  paid  Dr.  Williams  at  Bradford.     This  I  allow  at  $4, 
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with  interest.  I  allow  the  value  of  the  horse,  less  the  amount  re- 
ceived for  him  by  the  plaintiff. 

The  court,  at  the  May  Term,  1876,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report,  pro  forma^  for  the  plaintiff  for 
f  294  damages  and  costs.     Exceptions  by  defendant. 

Charles  P.  Marsh  (  TF.  C.  French  with  him),  for  defendant, 
cited  Edw.  Bailm.  404 ;  Dawson  v.  Chamney^  5  A.  <&  E.  164 ; 
Merritt  v.  Olaghorru  23  Vt  177  ;  Story  Bailm  s.  472  ;  McDaniels 
V.  Rohinso7i,  26  Vt.  316,  3;!6;  Hill  v.  Owen,  5  Blatch.  323; 
Calyes  Case^  8  Co.  32a,  cit«  d  1  Sm.  Lead.  Cas.  146  ;  Hawley  v. 
Smith,  25  Wend.  642;  Johnson  v.  Richardson,  17  111.  802; 
Whitney  v.  Sears,  16  Vt.  587;  MfCrillis  v.  McCrillis,  38  Vt. 
135 ;  Lund  v.  Dawes,  41  Vt.  370. 

,  for  plaintiff,  cited  2  Billiard  Torts,  536 :  Story 

Bailm.  413,  475 ;  Mason  v.  Thompson,  9  Pick.  280 ;  Chit.  Cont. 
476,  n. ;  York  v.  Grindstone,  1  Salk.  388  ;  McDaniel  v.  Rob- 
inson, 26  Vt.  316,  343  ;  Morgan  v.  Ravey,  6  H.  &  N.  265 ; 
Hulet  V.  Smith,  42  Barb.  230 ;  Norcross  v.  Noreross,  53  Me.  163 ; 
Shaw  V.  Berry,  31  Me.  478 ;  Gill  v.  Libby,  26  N.  Y.  70 ;  Libby 
V.  Aldrich,  33  N.  H.  543 ;  Washburn  v.  Jones,  14  Barb.  193 ; 
Jones  Bailm.  133 ;  1  Swift  Dig.  562 ;  Richmond  v.  Smith,  8  B. 
A  C.  9 ;  2  Kent  Com.  594. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  declaration  charges  that  by  the  negligence 
of  defendant  as  innkeeper,  the  plaintiff's  horse,  entrusted  to  de- 
fendant's care,  l)ecarac  sick  and  worthless.  Judge  Story  com- 
prehensively states  the  rule  of  duty  and  liability  of  innkeepers : 
^'  Innkeepers  are  not  responsible  to  the  same  extent  as  common 
carriers.  The  loss  of  goods  while  at  an  inn,  will  be  presumptive 
evidence  of  the  negligence  of  the  innkeeper  or  his  domestics. 
But  he  may  if  he  can,  repel  the  presumption,  and  show  that  there 
h)i8  been  no  negligence  whatever,  or  that  the  loss  has  been 
occasioned  by  inevitable  casualty  or  superior  force."  This  rule 
and  definition  was  adopted  by  Chief  Justice  Redfield  in  McDaniels 
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V.  Rohinson^  26  Yt.  316,  336  ;  and  we  would  not  attempt  to  im- 
prove this  as  a  definition  of  the  rule  of  duty.  This  rule  of  law 
is  of  universal  application  as  to  all  species  of  property  put  in 
charge  of  the  landlord  by  the  guest.  But  when  the  matter  of 
fact,  whether  the  landlord  is  in  fault  in  a  particular  case,  is  bein^^ 
inquired  into  and  ascertained,  in  the  application  of  the  rule  to 
diflFerent  species  of  property  and  diflFerent  conditions  of  property, 
counter  presumptions  are  often  met  which  exonerate  the  landlord 
from  any  fault.  Animals  subject  to  disease ;  cutlery  and  machinery, 
liable  to  rust ;  fresh  fruits  and  fish,  liable  to  decay — possess  within 
themselves  the  germs  and  susceptibilities  that  work  out  such 
results.  If  a  horse  becomes  suddenlv  diseased,  with  the  bolts 
or  other  malady,  or  if  fruits  perish  in  the  package  as  delivered  to 
the  landlord,  the  natural  presumption  is  that  this  condition 
occurred  in  the  due  course  and  order  of  things,  and  from  the  inhe- 
rent qualities  of  the  property  ;  and  the  imputed  fault  or  negligence 
of  the  landlord  is  repelled. 

In  this  case,  it  appears  that  plaintiffs  servant.  Sweat,  left  Con- 
cord, N.  H.,  on  the  10th  of  Dec.  1872,  with  this  horse  harnessed 
with  another,  and,  traversing  portions  of  New  Hampshire  and 
Vermont,  on  the  15th  of  January  landed  at  defendant's  inn, 
in  Hartford,  in  this  state.  Sweat  bargained  with  defendant  to 
keep  the  horses  for  about  half  the  usual  price,  and  left  them  with 
the  defendant  until  the  5th  of  February,  when  he  drove  them 
away,  and  soon  after  discovered  that  this  horse  manifested  a  weak- 
ness or  lameness  in  the  back.  In  November  before,  the  horse  had 
been  hard  sick  with  the  malady  called  epizooty.  The  referee 
finds  that  the  horse  was  sick  and  weak  from  the  5th  to  the  11th 
of  said  February,  when  Sweat  left  him  at  Chelsea,  disabled,  and 
with  sores  breaking  out  upon  his  legs.  That  the  disease  upon  the 
horse  in  November  before,  left  him  in  an  unhealthy  state,  and  the 
sores  upon  the  animal  were  the  sequel  and  result  of  such  disease ; 
but  that  the  lameness  or  weakness  in  the  back,  i*esulted  from 
strain  or  sprain  ;  but  he  is  unable  to  discover  the  cause."  The 
referee  further  finds,  that  "  the  horse  was  well  taken  care  of  at 
the  defendant's  stable  in  feed  and  exerci'^e,  and  in  the  same  man- 
ner as  he  took  care  of  his  own  horses,  and  that  defendant's  hostler 
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who  had  charge  of  and  fed  and  attended  this  horse,  was  well 
qualified  for  his  place,  being  accustomed  to  the  business;  and  care- 
ful and  attentive. 

It  is  insisted  by  the  counsel  for  the  plaintiflF,  that  the  referee 
has  stated  that  the  defendant  is  without  fault  as  to  some  particular 
things,  but  has  not  negated  all  fault  or  negligence.  The  language 
of  the  report  in  regard  to  defendant's  care  of  the  horse,  is  more 
specific  and  less  comprehensive  than  it  should  have  been.  It  is  not 
stated  that  the  horse  had  water,  or  was  kept  in  a  proper  stall ; 
but  we  think  that  by  the  statement,  "  that  the  horse  was  well  taken 
care  of  at  defendant's  stable  in  feed  and  exercise,  and  in  the  same 
manner  as  he  cared  for  his  own  horses,  and  that  his  hostler  who 
had  charge  of  him,  was  experienced,  capable,  and  attentive,"  the 
referee  intended  to  state,  and  does  state,  fully,  in  substance,  that 
the  defendant,  in  the  management  of  the  horse,  was  careful  and 
attentive. 

There  are  cases  where  referees,  for  the  want  of  a  clear  concep- 
tion of  the  case,  without  ideas,  multiply  words ;  and  thus  give 
occasion  for  debate,  and  trouble  and  vex  the  court.  These  are 
casualties^  and  fault  Is  not  to  be  imputed.  But  this  report  shows 
that  the  referee  had  a  full  com{)rehension  of  the  case,  and  an  easy 
command  of  fit  and  proper  language.  And  we  think  he  might, 
without  detriment,  have  omitted  the  detail  of  the  reasons  why  one 
set  of  horse-doctors  obtained  more  credit  with  him  than  others, 
and  stated  the  facts  found  in  the  issue  joined,  in  language  more 
comprehensive  and  distinct.  But  taking  the  whole  report  together, 
it  is  manifest  that  this  weakness  in  the  back  of  the  horse  was  not 
occasioned  by  the  negligence  of  the  defendant. 

II.  As  to  the  matter  of  damages,  the  case  shows  that  the 
horse  when  sound  and  in  his  best  estate,  was  worth  $175  ;  that 
when  delivered  to  the  defendant,  he  was  sick  of  a  disease  of  long 
standing ;  that  from  mere  debility,  he  fell  down  in  the  highway 
when  driven  upon  a  walk ;  that  from  being  overdriven  in  this 
weak  condition,  or  from  falling  in  the  road,  or  some  unknown 
cause,  the  horse  became  weak  or  lame  in  the  back  ;  and  to  redress 
tJii%  injury  to  the  horse,  the  defendant  is  mulct  in  $294  damages. 
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This  is  about  double  the  value  of  the  horse  when  sound  and  well, 
and  some  four  times  the  probable  value  as  he  was  at  the  time  of  the 
injury.  Whether  the  plaintiff,  under  any  circumstances,  could 
recover  more  than  the  actual  depreciation  of  the  property  by 
reason  of  the  alleged  negligence,  the  case  does  not  require  us  to 
determine.  But,  we  think,  the  burden  of  damages  imposed  by 
this  judgment  upon  this  defendant,  is  alike  without  precedent  and 
without  warrant  of  law.  It  is  obvious  that  the  learned  judge 
who,  pro  forma^  rendered  this  judgment,  made  no  examination  of 
the  case,  and  allowed  plaintiff  to  compute  judgment  at  his  own 
risk ;  and  his  zeal  seems  to  have  outrun  his  discretion — but  he 
^^came  first  to  the  sepulcher."  The  result  is  that  the  judgment  of 
the  County  Court  is  reversed,  and  judgment  on  the  report  for  de- 
fendant to  recover  his  cost. 


HUTCHINSON  v.  THACH^IB. 

Principal  and  Surety.     Liability  of  Co-Sureties.      Want  of 

Consideration, 

Plaintiff  and  defendant  were  indorsers  of  a  promissory  note  whereof  M.  was  payeei 
The  makers  became  bankrupt,  and  plaintiff  paid  the  note,  which  M.  had  procured 
to  be  discounted.  The  makers  compounded  with  their  creditors,  and  puintiff 
received  his  pro-rala  portion,  and  with  the  advice  and  consent  of  defendant,  and 
upon  his  agreement  that  his  liability  should  not  be  thereby  affected,  discharged  the 
makers  from  further  liability.  Heldy  that  the  liability  of  the  indorsers  was  fixed  by 
the  insolvency  of  the  makers;  that  when  plaintiff  paid  the  note,  defendant  became 
liable  to  contribute  a  moiety ;  and  tliat  defendant  was  estopped  from  questioning 
the  agreement  that  induced  the  discharge. 

M.,  the  payee  of  a  promissory  note,  asked  defendant  to  indorse  it,  which  he  refused 
to  do  unless  plaintiff  would  indorse  it.  M.  promised  to  procure  plaintiff  to  indone 
it,  whereupon  defendant  indorsed  it  Plaintiff,  on  being  asked  to  indone  it,  refused 
to  do  so  unless  M.  would  procure  defendant  to  sign  with  him  a  note  for  a  like  sam, 
payable  to  plaintiff,  as  security  therefor,  which  M.  agreed  to  do,  whereupon  plaiD- 
tiff  indorsed  it.  M.  afterwards  procured  defend^mt  to  sign  the  second  note,  a« 
agreed,  and  delivered  it  to  plaintiff.  Htld^  that  as  the  second  note  was  given  witb- 
out  any  new  consideration,  for  the  purpose  of  indemnifying  plaintiff  for  indoniai: 
the  first  note,  on  which  plaintiff  and  defendant  were  naked  co-sureties,  the  second 
note  was,  as  between  the  parties,  nudum  pactum,  and  invalid. 
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Assumpsit.  Pleas,  general  issue  and  discharge.  Trial  by  the 
court,  May  Term,  1876,  Barrett,  J.,  presiding. 

The  declaration,  which  contained  the  common  counts,  counted 
specially  on  a  note  for  $125,  dated  November  28,  1874,  payable 
in  thirty  days  to  the  order  of  plaintiff,  and  signed  by  defendant 
and  John  McCarty.  The  plea  alleged  that  the  note  declared  on 
was  the  proper  debt  of  W.  K.  and  G.  A.  Richardson  ;  that  they 
were  primarily  liable,  and  defendant  was  a  mere  surety  for  them, 
as  plaintiff  well  knew  ;  that  said  Richardsons  and  their  creditors, 
of  whom  plaintiff  was  oife,  mutually  agreed  upon  a  compromise  <»f 
all  debts  and  demands  against  said  Richardsons,  by  the  terms  cif 
which  said  Richardsons  were  to  pay  te.i  per  cent,  of  all  their  bald 
debts  and  demands,  and  thereupon  to  have  a  full  ^discharge  there- 
from ;  that  in  pursuance  of  said  agreement  said  Richardsons  paid  to 
plaintiff  ten  per  cent,  of  the  debt  on  which  defendant  was  surety, 
and  of  all  other  demands,  in  consideration  whereof  plaintiff  exe- 
cuted to  them  a  writing  fully  discharging  them  from  all  debts  and 
demands  sought  to  be  recovered  in  this  action. 

Plaintiff  introduced  in  evidence  a  note  for  $125,  dated  October 
21,  1874,  payable  sixty  days  from  date,  to  the  order  of  John 
McCarty,  signed  by  W.  K.  A  G.  A.  Richardson,  and  indorsed  by 
McCarty  and  the  plaintiff  and  defendant ;  and  a  note  for  $125, 
dated  November  23,  1874,  payable  thirty  days  from  date,  to 
plaintiff's  order,  and  signed  by  McCarty  and  defendant;  also  the 
discount  book  of  the  Woodstock  National  Bank,  by  which  it  ap- 
peared that  the  Richardson  note  was  discounted  on  November  11, 
1874.  From  said  notes  and  book  and  plaintiff' ^s  own  testimony 
and  the  testimony  of  William  E.  Johnson,  whom  plaintiff  pro- 
duced as  a  witness,  the  court  found  that  McCarty,  who  was  want- 
ing to  get  the  Richardson  note  discounted,  took  it  to  defendant, 
and  asked  him  to  indorse  it,  which  he  declined  to  do  unless  it  was 
also  indorsed  by  plaintiff  and  one  Davis ;  that  McCarty  then 
agreed  to  procure  their  indorsement,  whereupon  defendant  in- 
dorsed it,  no  agreement  being  made  that  defendant  should  indem- 
nify plaintiff  for  indorsing  it,  and  nothing  being  said  about  it;  thai 
McCarty  then  took  the  note  to  plaintiff  and  asked  him  to  indorse 
it ;  that  plaintiff  refused  to  indorse  it  without  security,  but  said 
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he  would  do  it  if  McCarty  would  procure  defendant  to  sign  with 
him  a  note  of  like  amount  payable  to  the  plaintiff,  as  security 
therefor,  which  McCarty  agreed  to  do,  whereupon  plaintiff  made 
the  indorsement  as  requested  ;  that  afterwards,  on  November  23, 
McCarty  got  defendant  to  sign  the  note  of  that  date,  and  delivered 
it  to  plaintiff,  telling  defendant  that  plaintiff  wanted  it  as  security 
for  his  indorsement  of  the  Richardson  note,  and  that  Davis  bad 
not  signed  the  Richardson  note  ;  that  there  was  no  conversation 
except  as  above  stated  between  either  defendant  or  plaintiff  and 
McCarty  about  the  giving  of  the  note  of 'November  23  ;  that  the 
Richardson  note  was  discounted  for  McCarty  by  the  Woodstock 
National  Bank  on  November  11,  as  shown  by  the  bank's  discount 
book,  and  that  plaintiff  did  not  have  the  proceeds  ;  that  the  Rich- 
ardsons  failed  early  in  December,  and  went  into  bankruptcy,  and 
that  on  December  27,  plaintiff  paid  the  note  so  discounted,  McCaity 
being  insolvent ;  that  in  the  ensuing  May,  defendant,  who  had  in- 
dorsed largely  for  the  Richardsons,  and  wanted  to  get  their  prop- 
erty into  his  own  hands  in  order  to  close  out  their  business  to  bis 
own  advantage,  went  to  plaintiff  and  asked  him  to  give  him  a 
power  of  attorney  to  vote  at  a  meeting  of  their  creditors  ;  that 
they  went  to  the  law  oflBice  of  Wm.  E.  Johnson  to  have  the  paper 
drawn,  and  that  while  there  the  defendant  was  asked  by  Mr. 
Johnson,  on  plaintiff's  behalf,  whether  the  giving  of  that  power 
should  in  an^  manner  affect  his  liability  on  the  obligation,  to 
which  he  replied  that  it  should  not,  saying  that  he  acknowledged 
his  liability,  and  expected  to  pay  all  that  the  Richardsons  did  not, 
but  wanted  to  get  as  much  out  of  the  Richardsons  as  he  could ; 
that  afterwards  defendant  effected  a  compromise  with  the  cred- 
itors of  the  Richardsons  at  ten  cents  on  the  dollar,  and  paid  plaiu* 
tiff  his  dividend,  which  amounted  to  $1^,  whereupon  plaintiff 
signed  a  discharge  of  the  Richardsons,  for  the  purpose,  as  defend- 
ant testified,  of  carrying  out  the  compromise  voted  by  the  credit- 
ors, there  being  nothing  then  said  about  defendant's  liability;  that 
defendant  heard  nothing  about  the  Richardson  note  after  he  in- 
dorsed it  until  after  the  Richardsons  failed  ;  and  that  plaintiff  was 
surety  en  the  Richardson  note. 

The  court  rendered  judgment  for  plaintiff  for  the  amount  of  the 
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Richardson  note,  deducting  the-  amonnt  of  the  percentage  paid  ;  to 
which  defendant  excepted. 

W,  (J.  French^  for  defendant. 

This  court  have  held  a  compromise  and  discharge,  such  as  are 
set  forth  in  the  plea,  a  good  defence.  Paddleford  v.  Thacher^  48 
Vt.  574.  The  facts  testified  to  do  not  prevent  the  operation  of 
the  discharge. 

The  doctrine  of  estoppel  does  not  apply,  as  the  talk  at  the  time 
of  the  giving  of  the  power  of  attorney  could  not  affect  the  subse- 
quent act  not  then  iu  contemplation,  the  execution  of  the  dis- 
charge. Hick9  *^  Co.  V.  CVaw,  17  Vt.  449 ;  Wakefield  v.  Cros^- 
man,  25  Vt.  298 ;  Woolley  v  Edson,  35  Vt.  214 ;  Spilltr  v. 
Scribner,  36  Vt.  245 ;  Halloran  v.  Whilcomh,  43  Vt.  306 ;  Rip- 
leys  V.  BillinffSy  46  Vt.  542. 

The  note  payable  to  the  plaintiff  was  without  consideration. 
Both  plaintiff-^and  defendant  being  sureties  on  the  Richardsons' 
note,  and  plaintiff  having  paid  it,  defendant,  if  liable  at  all, 
would  be  liable  only  for  a  moiety  contribution. 

William  E.  Johnnan,  for  plaintiff. 

Plaintiff  did  not  become  joint  surety  with  defendant  on  the 
Richardson  note.  He  expressly  stipulated  with  McCarty  that  he 
should  have  security  for  so  indorsing  said  note,  and  that  agree- 
ment was  carried  out  by  McCarty^s  procuring  the  note  described 
in  the  declaration.  Plaintiff  acted  in  good  faith,  and  in  no.  way 
misled  the  defendant.     Adams  v.  Flanagans^  36  Vt.  400. 

Defendant  was  not  released  by  the  arrangement  made  in  refer- 
eiiCe  to  the  Richardsons.  That,  as  appears  by  the  exceptions,  was 
made  at  the  request  of  defendant,  and  upon  the  express  agreement 
that  defendant  would  pay  the  balance  not  paid  by  the  Richardsons. 
That  agreement  was  made  when  the  power  of  attorney  was  given. 
It  matters  not  that  nothing  was  said  when  the  discharge  was 
signed,  for  the  reason  that  defendant  admits  that  the  discharge 
was  executed  for  the  purpose  of  carrying  out  the  compromise 
voted  by  the  creditors,  for  the  purpose  of  voting  which  he  ob- 
tained the  power  of  attorney  from  the  plaintiff.  The  getting  the 
62 
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compromise  voted,  and  the  Richardsons  discharged,  were  only  dif- 
ferent parts  of  one  whole  arrangement,  and  the  two  parts  were 
both  necessary  to  bring  about  and  accomplish  what  defendant 
wanted,  L  «.,  to  get  the  Richardsons'  property  into  his  hands  so 
that  he  could  make  something  out  of  it  more  than  the  ten  per 
cent,  to  help  him  pay  where  he  was  holden  for  them.  To  permit 
the  defendant  to  be  discharged,  under  the  circumstances,  is  to  per- 
mit him  to  commit  a  fraud  on  the  plaintiff,  for  there  can  be  no 
question  but  before  this  arrangement  with  reference  to  the  Rich- 
ardsons, the  defendant  was  holden  to  the  plaintiff,  and  this 
arrangement  was  entered  into  by  the  plaintiff  at  the  defendant's 
request  and  for  the  purpose  of  assisting  him.  The  court  will  pre- 
vent defendant  from  taking  advantage  of  his  own  wrong,  and  from 
perpetrating  such  a  fraud. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  assumpsit  upon  two  promissory 
notes  for  $125  each.  The  first  was  the  proper  note  of  the  Rich- 
ardsons, and  indorsed  by  the  plaintiff  and  defendant  and  one 
McCarty.  The  Richardsons  failed,  and  the  plaintiff  paid  the 
note.  The  Richardsons  compounded  with  their  creditors,  and 
plaintiff  received  his  pro-rata  proportion  with  the  other  creditors, 
and  discharged  the  Richardsons  from  further  liability.  This  was 
done  by  the  advice  and  consent  of  defendant,  and  with  his  agree- 
ment that  it  should  not  affect  his  own  liability. 

The  liability  of  tiie  sureties  to  pay  the  debt  had  become  fixed 
by  the  insolvency  of  the  principals ;  and  when  the  plaintiff  paid 
the  debt,  defendant  became  liable  to  the  contribution  of  one  moi- 
ety, the  other  indorser  being  insolvent.  The  defendant,  having 
agreed  with  plaintiff  to  compromise  with  the  principals  and  dis- 
charge them  for  a  certain  sum,  which  was  applied  in  reducing  this 
burden  which  was  common  to  both,  and  that  such  discharge  should 
not  affect  his  liability, — is  estopped  from  questioning  the  agree- 
ment which  induced  the  discharge.  It  would  be  gross  bad  faith, 
and  work  a  fraud  upon  the  plaintiff. 

11.  The  defendant  refused  to  indorse  said  note  unless  Mc- 
Carty would  procure  plaintiff  and  one  Davis  to  indorse  the  note 
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as  Qo-sureties  with  him,  which  he  agreed  to  do.  The  plaintiff  and 
defendant  were  therefore  co-sureties  for  the  Richardsons,  and 
stood  on  equal  footing.  -  McCartj  agreed  with  the. plaintiff  when 
he  indorsed  the  note,  that  be  would  procure  defendant  to  sign 
with  him  a  note  of  like  amount,  payable  to  the  plaintiff,  as  secu- 
rity or  indemnity  for  indorsing  this  note  ;  and  on  the  23d  of  the 
next  Novembei-  did  so  ;  and  that  note  is  the  one  on  which  recov- 
ery was  had  in  the  County  Court.  The  second  note  was  given 
without  any  new  consideration,  and  the  avowed  purpose  was  to 
secure  and  indemnify  the  plaintiff  for  having  indorsed  the  first 
note  No  reason  is  given  in  the  statement  of  the  case,  why  de- 
fendant should  indemnify  ihe  plaintiff  rather  than  plaintiff  the 
defendant.  Neither  had  been  benefited  by  the  note,  and  both 
were  naked  sureties.  The  giving  of  the  second  note  was  without 
l)enefit  to  the  defendant,  and  discharged  no  existing  obligation  or 
duty.  As  between  these  parties,  it  was  a  nak4d  promise^  without 
moral  or  legal  obligation.  The  plaintiff  assumed  no  new  duty, 
and  his  risk  as  indorser  was  not  changed.  We  think  the  second 
note  is  wanting  in  an  essential  element  that  gives  life  and  validity 
to  a  contract. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment 
for  the  plaintiff  for  one  half  the  sum  paid  by  the  plaintiff  as  indorser 
of  the  first-named  note,  less  the  sum  secured  from  the  Richard- 
sons,  with  interest  and  cost,  to  be  computed  by  the  clerk  on  no- 
tice. 


492  WINDSOR  COUNTY, 


Brooks  V.  Thacher. 


BROOKS  V.  TEACHER. 
Practice.     Principal  and  Surety. 

The  court  will  not  direct  a  Terdict  against  a  party  for  whom  there  is  any  erideoca. 

In  assumpsit  upon  promissory  notes  that  defendant  had  indorsed,  the  qoestion 
whether  defendant  was  a  principal  or  a  surety.  The  court  cha]*ged  that  if  it  was 
agreed  between  the  parties  that  he  was  to  sign  in  the  character  of  a  surety,  plain- 
tiff could  not  recover,  but  that  if  it  was  agreed  that  he  should  sign  aa  prindpnl, 
then  plaintiff  could  recover.  "There  was  no  agreement.between  the  parties  relative 
thereto,  and  little  or  nothing  said  about  it  Hfld^  that  the  chai^ge  should  have 
taken  into  account  the  nature  and  character  of  the  transaction,  and  the  relation  of 
the  several  parties  to  it  and  to  each  other,  and  their  respective  interest  in  and 
knowledge  of  it,  and  was  therefore  erroneous. 

Assumpsit  upon  two  promissory  notes.  The  plea  alleged  that 
W.  K.  and  G.  A.  Richardson  were  principals  on  said  notes,  and 
that  defen'dant  was  a  mere  surety,  as  plaintiff  well  knew ;  that 
said  Richardsons  and  their  creditors,  of  whom  plaintiff  was  one, 
mutually  agreed  upon  a  compromise  of  all  debts  and  demands 
against  said  Richardsons,  by  which  said  Richardsons  were  to  pay 
ten  per  cent,  of  all  of  said  debts  and  demands,  and  were  there- 
upon to  have  a  full  discharge  therefrom ;  that  in  pnsuance  of  said 
agreement,  said  Richardsons  afterwards  paid  plaintiff  ten  per 
cent,  of  the  entire  demand  on  which  defendant  was  surety ;  and 
that  in  consideration  thereof,  plaintiff  executed  and  delivered  to 
said  Richardsons  a  writing,  signed  by  him  and  all  other  creditors 
of  said  Richardsons,  fully  discharging  all  their  debts  and  de- 
mands, including  the  debt  or  demand  sought  to  be  recovered  in 
this  action. 

The  plea  was  traversed,  and  the  case  tried  by  jury  at  the  May 
Term,  1876,  Barrett,  J.,  presiding,  and  verdict  for  plaintiff. 

The  notes,  which  plaintiff  introduced  in  evidence,  were  for 
$237  at  sixty  days  date,  and  for  $150  at  seventy-five  days  date, 
respectively,  payable  to  plaintiff  or  bearer,  at  the  National  Bank 
of  Lebanon,  N.  H.,  signed  by  the  Richardsons,  and  indorsed  by 
plaintiff  and  defendant,  and  bore  date  October  20, 1874. 
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Plaintiff  testified  in  his  own  behalf,  and  his  testimony,  which, 
together  with  all  other  testimony  in  the  case,  was  made  a  part  of 
the  exceptions,  tended  to  show  that  on  the  morning  of  the  day  of 
the  date  of  the  notes,  one  of  the  Bichardsons,  with  one  John  Mo- 
Garty,  who  was  then  going  about  with  him,  and  appeared  to  be 
assisting  him  iq  purchasing  cattle,  came  to  plaintiff's  house  in 
Sharon  and  traded  for  two  yoke  of  oxen  at  a  certain  price  per 
pound,  McCarty  doing  the  talking  in  presence  of  Richardson,  with 
the  understanding  that  plaintiff  should  take  notes  such  as  were 
afterwards  drawn  and  are  here  in  suit,  signed  by  the  Bichardsons 
and  indorsed  by  defendant,  in  payment  therefor,  it  being  also 
understood  that  defendant  was  then  in  Quechce,  and  would  com- 
plete the  notes  by  indorsing  them  upon  their  being  taken  there  to 
him,  and  that  plaintiff  should  not  accept  the  notes  till  defendant 
had  indorsed  them ;  that  they  accordingly  went  to  West  Hartford, 
where  the  oxen  were  weighed,  and,  at  about  9  o'clock,  to  the 
hotel  in  that  place,  where  the  notes  were  drawn  by  McCarty, 
signed  by  Richardson,  and  left  on  the  table  for  plaintiff,  who  then 
said  that  it  was  necessary  to  have  defendant's  name  on  them,  to 
which  McCarty  replied,  Bichardson  being  present,  that  if  plaintiff 
would  take  them  to  Quechee,  defendant  would  complete  them; 
that  plaintiff  thereupon  took  the  notes  and  started  for  Quechee, 
accompanied  by  McCarty,  and  accompanied  or  shortly  preceded 
by  Bichardson  and  his  men  with  the  oxen  and  other  cattle  ;  that 
they  reached  Quechce  at  about  noon,  and  that  plaintiff  soon  after- 
wards casually  asked  defendant  if  the  Bichardsons  had  arranged 
with  him  to  indorse  the  notes,  to  which  defendant  replied  that 
they  had  said  nothing  to  him  about  it ;  that  he  then  spoke  to 
Bichardson  and  McCarty,  suggesting  that  they  get  defendant's 
name  on  the  notes,  as  they  had  agreed  to  do,  so  that  he  could  go 
away  about  other  business ;  that  Bichardson  then  said  that  was 
McCarty's  trade,  or  something  to  that  effect,  but  that  they  con- 
ferred with  defendant  a  little  apart  from  plaintiff,  so  that  he  did 
not  hear  what  was  said,  after  which  defendant  came  along  to 
plaintiff,  and  said  that  Bichardson  had  requested  him  to  indorse 
the  notes,  and  that  he  would  do  so,  if  they  would  go  into  the 
house  near  where  they  were,  and  that  they  went  into  the  house. 
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and  defendant  indorsed  the  notes,  and  plaintiff  accepted  them  as 
payment  and  went  home  ;  and  that  the  oxen  were  driven  awaj  oa 
that  same  day  to  Manchester,  N.  H.,  where  the  Bichardsons  were 
engaged  in  business.  Plaintiff's  testimony  further  tended  to 
show,  that  at  one  time  when  defendant  came  to  him  to  get  his 
power  of  attorney  to  vote  at  the  meeting  of  the  Richardsons' 
creditors,  at  which  the  alleged  compromise  agreement,  which  was 
conceded,  was  made,  defendant  acknowledged  his  liability,  and 
said  the  proposed  arrangement  would  relieve  him  only  so  far  as 
the  Richardsons  paid ;  that  defendant  paid  the  alleged  per  cent, 
for  the  Richardsons,  of  which  plaintifi^^s  portion  was  f40,  and  that 
when  he  paid  it,  and  when  plaintiff  executed  the  discharge,  which 
was  also  conceded,  defendant  again  acknowledged  his  liability,  and 
said  that  he  intended  to  pay  the  notes ;  that  some  time  in  Novem- 
ber or  December  of  the  fall  before  this  trial,  plaintiff  went  to 
defendant's  house  and  got  two  barrels  of  apples,  telling  defendant 
that  he  would  take  them  at  his  price,  and  indorse  them  on  the 
notes,  to  which  defendant  agreed ;  and  that  on  the  very  day  of 
trial  he  had  a  conversation  with  defendant,  in  which  defendant 
acknowledged  plaintiff's  claim,  but  wanted  the  suit,  of  which  he 
pretended  to  know  but  little,  ^^  put  over "  until  a  suit  brought 
against  him  by  Paddlef  >rd  could  be  decided. 

Plaintiff  introduced  in  evidence  the  deposition  of  McCarty, 
which  tended  to  show  that  when  he  and  Richardson  went  to  look 
at  the  oxen,  Richardson,  after  talking  with  plaintiff  about  a  price, 
took  McCarty  aside  and  asked  him  if  plaintiff  would  wait  on  them ; 
that  the  oxen  were  sold  with  the  understanding  that  plaintiff 
should  take  notes  with  defendant's  indorsement,  and  that  he  under- 
stood that  the  sale  and  delivery  of  the  oxen  were  to  be  completed  at 
Quechee,  where  defendant  then  was,  by  defendant's  indorsing  the 
notes ;  that  after  they  arrived  at  Quechee,  he  told  defendant  that 
plaintiff  would  not  let  Richardson  have  the  oxen  unless  defendant 
indorsed  the  notes,  to  which  defendant  replied,  that  he  supposed 
he  would  have  to  indorse  them,  and  that  defendant's  indorsement 
was  made  upon  the  express  condition  that  plaintiff  should  accept 
the  notes  in  payment  for  the  cattle ;  that  at  the  time  the  oxen 
were  bought  he  was  carrying  Richardson  around  a'  little  to  look 
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at  cattle,  and  assisting  him  in  buying ;  and  that  during  the  sum- 
mer before  this  case  was  tried,  he  saw  defendant  and  had  conver- 
sation with  him,  when  defendant  asked  him  to  take  care  of  the 
notes,  saying  that  ho  was  the  means  of  his  having  indorsed  them. 
His  testimony  as  to  the  trade  and  the  making  and  indorsing  of  the 
notes,  was,  in  other  respects,  substantially  like  the  plaintiff's. 

Defendant's  testimony  tended  to  show  that  he  had  no  interest 
in  the  purchase  of  the  oxen,  and  that  he  knew  nothing  about  it 
till  plaintiff  asked  him  at  Quechee  on  the  day  the  oxen  were 
bought,  Richardson  being  present,  and  McCarty  and  others  stand- 
ing near,  if  he  was  willing  to  indorse  Richardsons'  paper,  saying 
he  had  sold  them  some  cattle  and  wanted  he  should  indorse  for 
them,  and  asking  if  he  had  not  indorsed  some  for  them  ;  that  de- 
fendant replied  that  Richardeon  had  said  nothing  about  it,  and 
that  he  did  not  want  to  indorse  for  them  that  time ;  that  plaintiff 
then  said  Richardson  had  agreed  that  he  should,  which  Richard- 
son denied,  whereupon  a  dispute  arose  betwljen  Richardson  and 
plaintiff,  in  course  of  or  after  which  McCarty  took  defendant  aside 
and  talked  with  him  about  signing,  saying,  among  other  things, 
that  he  did  not  believe  plaintiff  would  let  Richardson  drive  the 
oxen  away  unless  defendant  signed,  to  which  defendant  replied, 
that  he  had  nothing  to  do  with  the  trade,  and  did  not  design  to 
have,  that  he  had  been  signing  their  paper,  and  that  they  must 
fix  it  up  themselves ;  that  finally  he  consented  to  indorse  the 
notes,  which  were  in  plaintiff*'s  possession,  and  did  indorse  them, 
plaintiff  only  being  present,  after  which  plaintiff  took  them 
again  ;  that  he  had  no  previous  understanding  of  any  kind  with 
either  Richardson  or  McCarty  about  signing  the  notes,  and  that 
they  were  at  the  place  in  Quechee  where  the  notes  were  indorsed 
when  he  arrived  ;  and  that  he  indorsed  one  or  two  notes  for  the 
Richardsons  before  indorsing  the  notes  in  suit.  Defendant's 
testimony  tended  further  to  show  that  he  had  never  acknowledged 
his  liability  on  the  notes  to  plaintiff  at  any  time,  either  at  the  time 
of  the  payment  of  the  per  cent,  or  upon  the  day  of  trial,  as  the 
plaintiff  testified ;  and  as  to  the  apples,  that  plaintiff  came  to  him 
and  asked  him  if  he  would  let  him  have  some,  saying  that  he  would 
like  them  and  would  pay  for  them  ;  that  defendant  told  him  he 
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might  have  some,  whereupon  they  were  piitinto  plaintiff's  wagon, 
defendant  expecting  plaintiff  to  paj  for  them,  but  that  plainiiff 
drove  off,  saying  that  ^^  he  guessed  he  better  apply  them  on  the 
notes,"  to  which  defendant  replied  that  he  expected  be  would 
pay  the  money  for  them. 

Upon  that  evidence,  defendant  requested  the  court  to  charge 
that  it  appeared  that  he  was  a  mere  surety,  and  that  there  was 
no  testimony  tending  to  show  that  he  was  a  principal,  and  to 
order  a  verdict  for  him ;  but  the  court  refused,  and  charged  as 
follows : 

What  was  the  transaction  ?  According  to  Brooks's  account, 
and  according  to  McGarty's  account,  the  trade  was,  that  the 
Richardsons  were  to  have  these  oxen  upon  giving  their  note  with 
Thacher's  name  to  it.  That  was  the  trade  according  to  Brooks's 
account  and  according  to  McCarty's  account.  ♦  ♦  ♦  Well, 
he  got  the  Richardsons'  note  with  Thacher's  name  to  it.  *  * 
Now  the  question  is,  in  what  character  did  Thacher  put  his  name 
there  ?  was  it  as  principal  or  as  surety  ?  If  you  look  at  the  note 
alone,  and  nothing  outside  of  it,  he  is  there  as  principal,  and  not 
as  surety,  just  as  much  as  if  he  had  written  his  name  right  down 
under  Richardsons ;  he  is  there  as  principal.  Now,  if  he  is  there 
in  any  other  capacity,  it  must  bo  because  it  was  agreed  between 
the  parties  that  it  was  to  be  there  in  that  other  capacity;  Now 
the  question  for  you  to  settle  upon  the  evidence  is,  was  it  agreed, 
was  it  undci*stood  between  the  parties,  that  he  was  to  be  therein 
the  character  of  surety,  and  not  as  principal  ?  That  is  the  qHes- 
tiou  that  is  submitted  to  you  in  this  t»ranch  of  the  case.  If  it  was 
understood  and  agreed  between  the  parties  that  he  was  to  be 
there  in  the  character  of  surety,  then  the  plaintiff  cannot  recover 
in  this  case.  If  it  was  not  understood  that  it  was  to  be  there  as 
surety,  but  the  understanding  was  that  it  was  to  be  there  as  prin- 
cipal, then  the  plaintiff  can  i-ccover. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  given, 
defendant  excepted. 

TF.  C.  French,  for  defendant. 

The  only  question  is  whether  defendant  is  a  surety.  There  is 
nothing  in  the  case  to  make  him  a  principal.  The  sale  was  fully 
completed,  and  the  notes  executed  and  delivered,  before  he  had 
any  knowledge  of  it.     It  was  understood  that  he  was  to  indor$€  the 
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notes,  not  $iffn  them.  The  very  term  used  implied  that  his  under- 
taking was  collateral.  If  it  had  been  understood  that  he  was  a 
principal,  he  would  have  been  required  to  sign  the  notes.  Bouvier 
defines  a  suretj  as  ^^  a  person  who  binds  himself  for  the  payment 
of  a  sum  of  money,  or  for  the  performance  of  something  else,  for 
another  who  is  already  bound  for  the  same."  Defendant  comes 
directly  within  that  definition.  We  were  entitled  to  have  a  ver- 
dict directed  in  our  favor  as  requested. 

The  charge  of  the  court  was  wrong,  as  it  submitted  to  the  jury 
to  find  whether  defendant  signed  the  notes  as  principal  or  as 
surety.     There  was  no  evidence  to  justify  such  instructions. 

It  was  error  to  instruct  the  jury  that  on  the  face  of  the  notes, 
without  evidence,  defendant  stood  as  a  principal.  As  the  notes 
were  produced  on  trial,  the  names  of  both  Brooks  and  Thacher 
appear  as  indorsers. 

S.  E.  Pingree^  for  plaintiff. 

The  testimony  tends  to  show  that  defendant  signed  the  notes  as 
principal,  and  that  defendant  always  understood  that  his  under- 
taking was  that  of  a  maker  of  the  notes. 

Under  the  testimony  the  court  properly  denied  defendant's  re- 
quest, and  left  it  to  the  jury  to  find,  under  the  instructions  shown, 
what  the  real  obligation  intended  to  be  assumed  was.  Sylvester j 
exr.  V.  DowneTy  20  Vt.  355 ;  Strong  v.  Biker j  16  Vt.  554 ;  Dean 
V.  Eull,  17  Wend.  214, 

The  opinion  of  the  court  was  delivered  by 

PiBBPOiNT,  C.  J.  The  only  question  litigated  upon  the  trial  of 
this  case  in  the  County  Court  was,  whether  the  defendant  Thacher 
executed  the  notes  in  suit  to  the  plaintiff  as  a  principal,  or  as  a 
surety  or  guarantor  for  the  Richardsons,  the  other  parties  to  the 
notes.  It  is  conceded  that  the  plaintiff  had  discharged  the 
Richardsons  by  a  compromise  agreement  on  the  receipt  of  a  part 
of  the  debt,  as  was  held  in  Paddleford  v.  Thacher^  48  Vt,  574. 
It  was  also  held  in  that  case,  that  such  a  discharge  of  the  princi- 
pals operated  as  a  discharge  of  a  known  surety.  Hence  the  ma- 
teriality of  the  question,  Was  the  defendant  a  surety  and  known 
63 
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to  Brooks,  the  plaintiflF,  to  be  such  at  the  time  he  discharged  the 
Richardsons  ? 

After  the  testimony  in  the  case  was  all  in  at  the  trial  below, 
the  counsel  for  the  defendant  requested  the  court  to  direct  a  ver- 
dict for  the  defendant,  on  the  ground  that  there  was  no  evidence 
tending  to  show  that  the  defendant  signed  the  notes  as  principal. 
This,  the  court  refused,  and  the  defendant  excepted.  We  think 
the  County  Court  was  right  in  this.  The  notes  themselves  fur- 
nish evidence  that  the  defendant  was  a  principal.  His  name 
appears  upon  the  back  of  the  notes,  but  it  was  placed  there  under 
circumstances  that  put  him  in  the  same  [K)sition  that  he  would  have 
been  in  if  he  had  put  his  name  upon  the  face  of  the  notes,  accord- 
ing to  repeated  decisions  in  this  state. 

The  defendant  also  excepted  to  a  portion  of  the  charge.  The 
court  in  submitting  the  case  to  the  jury  say :  "  What  was  the  trans- 
action ?  According  to  Brooks's  account  and  according  to  Mc- 
Carty's  account,  the  trade  was,  that  the  Richardsons  were  to  have 
these  oxen  upon  giving  their  note  with  Thacher's  name  to  it. 
That  was  the  trade  according  to  Brooks's  account  and  according 
to  McCarty's  account.  ♦  ♦  *  Well,  he  got  the  Richardsons^ 
note  with  Thacher's  name  to  it.  *  *  *  Now,  the  qucbtiou  is. 
In  what  character  did  Thacher  put  his  name  there  ?  Was  it  as 
principal,  or  as  surety  ?  If  you  look  at  the  note  alone,  and  noth- 
ing outside  of  it,  he  is  there  as  principal,  and  not  as  surety,  jost 
as  much  as  if  he  had  written  his  name  right  down  under  Richard- 
sons'— he  is  there  as  principal.  Now,  if  he  is  there  in  any  other 
capacity,  it  must  be  because  it  was  agreed  between  the  parties 
that  he  was  to  be  there  in  that  other  capacity.  Now,  the  question 
for  you  to  settle  upon  the  evidence  is,  Was  it  agreed — ^was  it  un- 
derstood, between  the  parties  that  he  was  to  be  there  in  the 
character  of  surety,  and  not  as  principal.  That  is  the  question 
submitted  to  vou  in  this  branch  of  the  case.  If  it  was  understood 
and  agreed  between  the  parties  that  he  was  to  be  there  in  the 
character  of  surety,  then  the  plaintiff  cannot  recover  in  this  case. 
If  it  was  not  understood  that  it  was  to  be  there  as  surety,  but  the 
understanding  was  that  it  was  to  be  there  as  principal,  then  the 
plaintiff  can  recover." 
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This,  we  think,  is  putting  the  question  on  quite  too  narrow 
ground.  The  result  is  made  to  dapeud  entirely  on  the  question 
whether  there  was  between  the  parties  jan  understanding  and 
agreement  as  to  the  position  the  defendant  stood  in.  The  nature 
and  character  of  the  transaction,  and  the  relation  of  the  several 
paities  to  it,  and  to  each  other,  and  their  respective  interest  in  it 
and  knowledge  of  it  as  bearing  upon  the  question,  are  entirely 
left  out  of  consideration. 

Ordinarily  thc^e  circumstances  determine  the  question  whether 
a  party  whose  name,  with  others,  is  attached  to  a  note,  is  a  prin- 
cipal or  a  surety,  both  as  between  himself  and  his  co-signers,  and 
himself  and  the  payee. 

In  this  case  all  the  testimony  that  was  put  in  at  the  trial  below, 
was  made  a  part  of  the  exceptions  and  is  now  before  this  court. ' 
There  is  nothing  in  it  tending  to  show  that  a  word  was  said  by 
any  of  the  parties  as  to  the  character  in  which  the  defendant  was 
to  sign  these  notes,  whether  as  principal  or  surety,  unless  it  be 
the  testimony  of  Brooks  and  McCarty,  that  the  understanding  was 
between  Brooks  and  the  Richardsons  that,  if  Brooks  gave  time, 
they  were  to  get  Thacher's  name  on  the  notes.  Thacher  had  no 
interest  in  nor  connection  with  the  transaction  between  Brooks 
and  Richardson,  nor  any  knowledge  of  it  until  he  was  a^ked  to  sign 
the  notes,  and  had  no  other  connection  with  the  transaction  after- 
wards. 

If  the  testimony  of  Brooks,  McCarty,  and  Thacher  is  to 
be  believed,  there  can  hardly  be  a  question  but  that  Thacher 
pat  his  name  upon  the  notes  as  surety. for  the  Richardsons, 
and  that  Brooks  had  perfect  knowledge  of  that  relation ;  and  if 
so.  Brooks  was  bound  to  regard  that  relation  in  dealing  with  the 
Richardsons.  But  if  th(>se  facts  are  laid  out  of  the  case,  and  the 
question  is  made  to  turn  upon  an  agreement  between  the  parties 
that  the  defendant  is  to  stand  as  a  surety,  the  defense  must  of 
course  fail,  as  nothing  was  said  between  the  parties  on  the  subject, 
and  the  case  would  stand  upon  the  note  alone,  where  the  defend- 
ant is  an  apparent  principal.  As  under  the  charge  the  jury  had 
no  alternative  but  must  render  a  verdict  for  the. plaintiff. 

Judgment  reversed,  and  case  remanded. 
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MARCY  V.  MERRIFIELD. 
Testimony  of  Parties.     Auditor. 

Parties  are  made  general  witneeseB  by  statute  for  all  ptirposes,  and  their  testimony 
may  be  given  in  any  form  allowable  to  other  witnesses. 

There  was  no  evidence  before  an  auditor  except  depositions  introduced  by  the  plain* 
tiff.  The  auditor  found  that  the  statements  contained  in  the  depositions  were  true, 
and  attached  the  depositions  to -his  report,  and  found  for  plaintiff,  subject  totiie 
opinion  of  the  court.  *'  on  the  facts  stated  in  the  depositions."  Hcid,  that  as  defend- 
ant would  not  be  necessarily  liable  although  it  should  be  inferred  that  the  Goonty 
Court  found  all  the  facts  that  the  evidence  tended  to  show,  it  was  a  case  where  the 
facts  should  be  distintly  stated. 

Book  Account.  The  auditor  reported  that  plaintiff  presented 
a  statement  of  his  claim  against  the  defendant,  and  claimed  to  re- 
cover as  therein  stated,  and  set  out  the  statement  in  the  report. 
That  plaintiff  offered  in  evidence  the  depositions  of  David  W. 
Cheever,  M.  D.,  and  Henry  0.  Marcy,  M.  D.,  and  offered  no 
other  evidence  of  any  kind.  That  defendant  produced  no  evi- 
dence, but  claimed  that  on  the  evidence  produced  by  plaintiff,  he 
was  not  entitled  to  recover.  The  depositions  were  attached  to 
the  report,  and  the  auditor  found  that  the  statements  therein  con- 
tained were  true,  and  found  for  plaintiff  to  recover  his  account, 
if  the  court  should  be  of  opinion,  on  the  facts  stated  in  the  depo- 
sitions, that  plaintiff  was  entitled  to  recover. 

The  plaintiff  deposed  that  he  resided  in  Cambridge,  Mass.,  and 
was  a  physician  and  surgeon  ;  that  ho  know  the  defendant,  who 
resided  in  Windsor,  Vt.,  by  reason  of  having  attended  his  wife ; 
that  he  treated  her  from  November,  1873,  to  May,  1874,  for  an 
ovarian  disease,  and  that  his  charges  were  reasonable.  Dr. 
Cheever  deposed,  among  other  things  relative  to  his  own  charges, 
that  he  was  called  by  the  plaintiff  at  the  defendant's  wife's  re- 
quest, and  that  after  her  death,  which  occurred  in  May,  1874,  the 
defendant  asked  him  for  his  bill,  and  said  that  he  would  do  what 
he  could  for  him. 
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The  defendant  excepted  to  the  report  because  the  deposition  of 
the  plaintiff  was  admitted ;  because  the  auditor  did  not  find,  as 
requested,  that  it  did  not  appear  that  the  plaintiff  was  ever  em- 
ployed by  the  defendant,  or  ever  requested  the  defendant  to  pay 
the  account ;  because  the  deposition  of  Dr.  Chcever  was  admitted  ; 
and  because  the  testimony  did  not  warrant  the  finding,  not  show- 
ing that  defendant  had  any  knowledge  of  plaintiff's  claim  till  suit 
was  brought,  nor  that  defendant  ever  employed  plaintiff,  or  as- 
sented to  or  knew  of  his  employment.  But  the  court,  at  the  May 
Term,  1876,  Barrett,  J  ,  presiding,  rendered  judgment  on  the 
report  for  the  plaintiff;  to  which  the  defendant  excepted. 

Udminafer  ^  Batchelder^  for  the  defendant. 

The  deposition  of  plaintiff  was  not  admissible.  That  the  depo- 
sition of  a  party  is  not  admissible  as  evidence  in  actions  of  book 
account,  has  been  repeatedly  decided  by  this  court.  Pike  v. 
Blake,  8  Vt.  400 ;  Oilhert  v.  Toby,  21  Vt.  306.  There  has  not 
Ixen  any  material  change  in  the  provisions  of  the  statute  in  rela- 
tion to  parties  testifying  in  actions  of  book  account  before  an  au- 
ditor since  first  enacted.  Comp.  Sts.  c.  18,  s.  1 ;  Slade  Comp.  Sts. 
c.  10,  s.  1 ;  Bev.  Sts.  c.  86,  s.  6  ;  Comp.  Sts.  c.  39,  s.  6 ;  Gen.  Sts. 
c.  41,  s.  6.  The  courts  have  held  that  a  personal  examination 
was  intended  by  the  Legislature ;  that  the  intention  of  the  Legis- 
lature should  continue  to  govern  the  interpretation  of  this  statute. 

The  deposition  of  Dr.  Cheever  relates  to  his  own  cluim,  and 
has  no  bearing  on  this  case,  and  should  not  have  been  admitted. 

On  the  facts  stated  in  the  depositions,  plaintiff  is  not  entitled  to 
recover.  The  defendant's  wife  was  living  apart  from  her  hus- 
band ;  and  it  does  not  appear  that  she  was  so  living  with  his 
consent;  nor  that  she  had  a  just  cause  for  living  apart  from  him  ; 
nor  that  she  had  any  authority  from  him  to  employ  the  plaintiff  or 
any  physician ;  nor  that  defendant  knew  anything  about  the  em- 
ployment of  the  plaintiff;  nor  that  the  services  rendered  by  plain- 
tiff were  necessary ;  nor  that  defendant  subsequently  ratified  her 
contract  with  plaintiff.  The  power  of  a  wife  to  bind  her  husband 
by  her  contracts  depends  upon  her  agency  alone.  Sawyer  v.  Cutting, 
23  Vt.  486 ;  Read  v,  Teakle,  24  Eng.  L.  &  Eq.  332 ;  Oihon,  admr. 
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▼.  Gihon,  16  Vt.  464 ;  Parsons  Gont.  295.  And  her  agency  must 
be  proved  by  proper  evidence.  Blowers  v.  Sturievanty  4  Denio^ 
46  ;  Manby  et  al,  v.  ScAt^  1  Levinz,  4 ;  Montague  v.  Benedict^  3 
B.  &  G.  681.  It  cannot  be  presumed  when  the  wife  is  living  apart 
from  her  husband.  It  is  for  plaintiff. to  show  by  positive  evi- 
dence that  she  had  authority.  Mainwaring  v.  Leslie^  2  C.  A  P. 
607 ;  Reed  v.  Moore^  6  lb.  200  The  burden  is  on  plaintiff  to  prove 
e&istence  of  necessity,  and  that  defendant  failed  to  make  provision 
for  it.  Cunningham  v.  Reardan^  98  Mass.  538  ;  Eames  v.  Sweet-- 
ser,  101  Mass.  78 ;  Dow  v.  Smithy  11  Allen,  107.  Plaintiff  must 
prove  the  marriage  to  make  out  a  prima-facie  case.  2  Stark.  Et. 
695;  4Pctersd.  Abr.  141. 

Norman  Pavly  for  plaintiff. 

The  report  of  the  auditor  shows  that  at  the  hearing  no  objec- 
tion was  made  nor  exception  taken  to  the  admissibility  of  any 
evidence  offered.  The  depositions,  which  are  referred  to  in  the 
exceptions  to  the  auditor's  report,  having  been  received  without 
objection,  and  the  report  having  been  filed,  it  is  too  late  to  raise 
any  question  in  regard  to  them.     Q-ihbfi  v.  Sleeper^  45  Vt.  409. 

The  auditor  has  found  that  the  statements  of  the  depositions  are 
true,  and  that  is  a  perfect  answer  to  all  questions  raised  by  the 
defendant  m  his  second  exception  to  the  report.  The  auditor 
having  found  that  the  services  were  rendered  by  the  plaintiff  for 
the  defendant  with  his  knowledge,  and  at  the  request  of  his  wife, 
the  law  implies  a  promise  to  pay  for  the  same.  Brtggi  v.  EttaU 
ofBriggSy  46  Vt.  571. 

It  is  a  familiar  rule  of  law  in  this  state,  that  the  findings  of  an 
auditor  are  as  conclusive  on  all  matters  of  fact  as  the  verdict  of  a 
jury  ;  and  if  there  is  any  evidence  tending  to  support  his  findings, 
this  court  will  not  interfere  with  them.  Cottrill  v.  Vanduzeny  22 
Vt.  511 ;  Entey  ^  Button  v.  Ready  29  Vt.  278  ;  Bagl^  ^  Bodge 
V.  Moultony  42  Vt.  184  ;  Smith  ^  Burkee  v.  Woodworthy  43  Vt. 
?9 ;  Lewis  v.  Parks,  47  Vt.  336. 

The  defendant  has  alleged  matter  de  hors  the  report,  as  a  ground 
for  recommitting  it,  but  does  not  support  his  claim  by  any  evi- 
dence.   This  court  will  not  reverse  the  finding  of  the  Gounty 
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Court  except  for  error  of  law,  and  that  must  be  determined  from 
the  record  itself.  Clark  v.  Whipple,  12  Vt.  483;  Bagley  ^ 
Dodge  v.  MouUon,  42  Vt.  184. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  I.  The  deposition  of  the  plaintiff  is  legally  ad- 
missible. He  is  made  a  general  witness  by  the  statute  for  all 
purposes  ;  and  his  testimony  may  be  given  in  any  form  allowable 
to  other  witnesses. 

II.  The  auditor  has  made  no  report  of  the  facts  required  of 
him.  He  has  sent  up  a  copy  of  the  evidence,  with  his  indorse- 
ment that  he  thinks  it  entitled  to  credit.  If  it  should  be  inferred 
from  the  evidence  stated  that  the  patient  treated  by  the  plaintiff 
was  the  defendant's  wife,  it  would  not  necessarily  follow  that  ho 
thereby  became  liable  to  pay  this  bill.  Although  this  court  should 
infer  that  the  County  Court  found  such  facts  as  the  evidence 
tended  to  prove,  yet,  we  think  this  is  a  case  where  the  facts 
should  be  distinctly  stated. 

Judgment  reversed,  and  case  remanded,  that  the  facts  may  be 
stated. 


WASHBURN  V.  TOWN  OF  WOODSTOCK. 
Injury  upon  Bfghway. 

Loose  stones  in  a  highway  do  not,  hy  reason  of  the  statute  requiring  their  monthly 
removal,  as  matter  of  law,  constitute  an  insufficiency  in  the  highway.  What  con- 
stitutes an  insufficiency  in  a  highway  is  matter  of  fact,  to  be  determined  by  the 
jury  under  proper  instructions. 

Case  for  injury  upon  a  highway.  Plea,  the  general  issue,  and 
trial  by  jury,  December  Term,  1876,  Powers,  J.,  presiding. 

It  appeared  from  the  plaintiff's  evidence  that  on  August  t>, 
1875y  he  was  passing  along  the  highway  betweeri  Woodstock  and 
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Barnard  ;  that  a  portion  of  the  travelled  surface  of  said  highway 
was  covered  with  a  large  quantity  of  cobble  stones,  some  of  which 
were  as  large  as  a  quart  cup,  and  others  much  smaller ;  and  that 
while  passing  over  that  portion  of  the  highway,  his  horse  stepped 
on  one  of  these  stones  and  broke  one  of  his  legs,  in  consequence 
of  which  the  plaintiff  was  obliged  to  kill  him.  The  defendant 
produced  the  highway  surveyor  as  a  witness,  who  testified  that  he 
went  over  the  highway  in  question  on  July  14,  and  again  on  Au- 
gust 3,  and  removed  the  loose  stones ;  but  did  not  deny  that  there 
was  a  large  quantity  of  loose  stones  in  the  highway  at  the  time  of 
the  accident.  It  further  appeared  from  defendant's  testimony 
that  it  rained  all  day  on  August  8,  and  a  little  the  next  two  days; 
and  that  the  soil  in  the  highway  was  such  that  heavy  rains  had 
the  effect  to  wash  it  away,  and  uncover  loose  stones.  Defendant 
introduced  evidence  tending  to  show  that  plaintiff's  horse  had 
some  trouble  forward  that  made  it  liable  to  stumble  and  unsafe 
to  drive.  The  plaintiff  introduced  several  witnesses  who  testified 
that  they  were  accustomed  to  pass  over  the  highway  in  question 
several  times  a  week,  that  they  passed  over  it  on  the  day  of  the 
accident,  and  that  the  stones  had  been  in  the  highway  several 
weeks,  as  they  were  on  the  day  of  the  accident. 

The  plaintiff  requested  the  court  to  charge  that  if  there  were 
loose  stones  in  the  travelled  portion  of  the  highway,  it  was  such  a 
want  of  repair  as  would  render  the  town  liable  for  all  injuries  oc- 
casioned thereby ;  and  that  if  the  jury  found  that  there  were 
loose  stones  in  the  highway  at  the  place  of  the  accident,  and  that 
the  accident  happened  by  reason  of  their  being  there,  and  without 
fault  on  the  part  of  the  plaintiff,  then  the  plaintiff  would  be  en- 
titled to  recover.  The  court  refused  to  charge  as  requested  by 
the  first  request,  and  in  relation  to  the  subject-matter  of  the  sec- 
ond request,  charged. 

That  when  the  Legislature  passed  the  act  requiring  highway 
surveyors  once  in  each  month  to  examine  their  highways,  and 
throw  out  all  the  loose  stones  that  might  be  found  therein,  it  was 
not  intended  that  that  act,  in  and  of  itself,  should  absolve  the 
town  from  any  further  attention  or  care  or  watchfulness  over  its 
highways,  or  relieve  them  from  any  liability  in  case  an  injury 
should  occur  thereon,  but  that  it  was  rather  passed  for  the  pur^ 
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pose  of  adding  lo  the  care  and  diligence  that  the  town  was  bound 
to  exercise ;  that  it  was  noticeable  that  the  statute  ran  directly  to 
the  highway  surveyor,  and  imposed  a  special  duty  upon  him,  for 
the  neglect  of  which  he  was  personally  answerable  in  a  penalty ; 
that,  on  the  other  hand,  it  could  not  be  held  as  matter  of  law, 
that  the  loose  stones  in  the  highway  were  of  themselves  necessarily 
an  insufiBciency,  for  the  reason  that  the  soil  might  bo  so  stony  that 
it  would  be  impossible  to  keep  the  stones  out  without  importing  a 
new  soil ;  that  it  would  be  a  harsh  rule  that  would  impose  such  a 
duty  upon  towns  ;  and  that  unless  the  stones  were,  under  all  the 
circumstances  of  the  case,  an  insufficiency  in  the  highway,  the 
plaintiff  could  not  recover. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  plaintiff  excepted^    Verdict  for  defendant. 

Norman  Paul,  for  plaintiff,  cited  Oreen  v.  Danby^  12  Vt.  388 
KeUty  V.  aiover,  15  Vt.  708  ;  Young  v.  Wheelock,  18  Vt.  493 
Rice  V.  Montpelier,  19  Tt.  470  ;  Prindle  v.  Fletcher,  39  Vt,  255 
Mor%e  V.  Richmond,  41  Vt.  435  ;  Clark  v.  Corinth,  41  Vt.  449 
Ozier  v.  Hinesburgh,  44  Vt.  220 ;  Durgin  v.  Danville,  47  Vt.  95. 

William  E.  Johnson,  for  defendant,  cited  Caeeedy  v.  Stockbridge, 
21  Vt.  391 ;  Willard  v.  Newbury,  22  Vt.  458 ;  Prindle  v.  FUtcher^ 
39  Vt.  256. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  In  this  case  the  jury,  under  a  proper  charge  in 
that  respect,  have  failed  to  find  that  the  loose  stone  that  caused 
the  injury  to  the  plaintiff's  horse,  constituted  an  insufficiency  in 
the  highway  in  fact,  according  to  the  ordinary  requirements. 
But  it  is  insisted  for  the  plaintiff  that  the  statute  in  relation  to  the 
removal  of  such  stones  from  highways,  makes  the  presence  of 
theni  there  an  insufficiency  in  law,  for  which  the  town  is  liable  if 
they  in  fact  occasion  damage.  It  is  not  necessary,  in  order  to  de* 
cide  upon  the  soundness  of  this  position,  to  determine  what  the 
effect  would  be  if,  as  the  plaintiff's  counsel  claim,  the  statute  ab- 
solutely required  that  roads  should  be  kept  clear  of  loose  stones, 
for  the  statute  does  not  so  require.  It  does  require  them  to  be 
cleared  as  often  as  once  a  month,  but  not  as  much  oflener  as  is 
64 
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necessary  to  keep  them  clear.  The  law  may  be'  fally  complied 
with  and  still  there  be  at  times  loose  stones  in  the  highways. 
When  that  is  the  case,  the  stones  are  no  more  unlawfully  there 
than  anything  else  would  be  that  does  not  cause  an  insufficiency 
in  fact.  What  does  cause  an  insufficiency  in  fact  is  always  a 
question  of  fact  to  be  determined  by  the  jury  under  proper  in- 
structions from  the  court.  This  was  very  distinctly  held  in  Sei- 
siona  v.  Newport^  23  Vt.  9,  and  has  been  so  held  many  times 
since,  and  once  upon  this  circuit.  It  may  be  that  if  the  law 
should  absolutely  require  certain  things  to  be  done  about  the 
roads,  or  that  they  should  be  kept  in  certain  specified  conditions, 
travellers  would  have  the  right  to  rely  upon  the  things  being  done 
or  the  conditions  maintained  ;  and  if  they  should  do  so  and  be 
injured  by  the  want  of  either  without  their  fault,  the  town  would 
be  liable,  although  the  want  might  not  be  an  insufficiency  accord- 
ing to  ordinary  apprehension.  But  here*  the  law  only  requires 
absolutely  that  they  shall  be  cleared  as  often  as  once  a  mouth ; 
and  as  that  appears  to  have  been  done,  there  was  nothing  left 
that  the  law  required  more  than  that  the  town  should  keep  the 
road  in  good  and  sufficient  repair.  The  plaintiflf  could  not  re- 
cover on  account  of  any  failure  of  the  defendant  to  comply  with 
that  requirement,  and  consequently  was  not  entitled  to  recover 
at  all. 
Judgment  affirmed. 
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WESTON  V.  GRAVLIN. 
TVespass,     Damages.     Evidence. 

In  treepasB  for  defacing  the  walls  of  a  house,  breaking  windows  and  window  blinds, 
and  firing  guns  under  the  windows,  in  the  night  time,  the  defendant,  for  the  pur- 
pose  of  mitigating  the  exemplary  damages  which  the  plaintiff  might  claim,  offered 
evidence  of  the  reputation  of  the  plaintiff's  house.    Held,  not  admissible. 

In  trespass  for  damages  to  a  hoose,  as  the  damages  were  net  shown  to  have  affected 
the  revefsion,  and  as  thej  were  direct  violations  of  the  tenant's  right  to  the  enjoy- 
ment of  the  house,  it  was  Jield  that  he  was  entitled  to  recover  for  the  actual  damage 
thereto. 

In  such  case  the  plaintiff  need  prove  the  trespass  by  a  fair  preponderance  of  evidence 
only,  as  in  other  dvil  cases.  Neither  the  fkct  that  the  act  complained  of  might  sub- 
ject the  defendant  to  a  criminal  prosecution,  nor  the  presumption  of  innocence, 
alters  the  rule. 

Trespass  qua.  clau.  Plea,  the  general  issue.  Trial  by  jury, 
and  verdict  for  the  plaintiff,  May  Term,  1876,  Barrett,  J., 
presiding. 

It  appeared  in  evidence  that  plaintiff,  though  not  the  legal 
ownefof  the  premises  where  the  alleged  trespass  was  committed, 
was  in  possession  and  occupancy  and  carrying  on  the  farm,  but 
upon  what  terms  did  not  appear.  The  owner  of  the  farm  was  a 
witness  on  behalf  of  the  plaintiff.  The  plaintiff's  evidence  tended 
to  show,  that  on  the  night  of  a  day  named,  defendant,  with  mali- 
cious and  revengeful  motives,  went  upon  the  said  premises,  broke 
in  three  of  the  windows  and  window  blinds  of  the  house  thereon, 
and  discharged  a  gun  in  the  yard  near  the  windows,  thereby 
awakening  plaintiff  and  his  servants  ;  and  that  subsequently,  but 
also  in  the  night  time,  the  walls  of  the  house  were  defaced  by 
persons  hired  by  the  defendant  for  that  purpose,  and  in  pursuance 
of  the  same  malicious  and  revengeful  design .  The  defendant  offered 
evidence  of  the  reputation  of  plaintiff's  house,  to  the  admission 
of  which  plaintiff  objected ;  and  the  court  excluded  it,  to  which 
defendant  excepted.  The  defendant  requested  the  court  to 
charge  that  plaintiff  had  shown  neither  injury  nor  damage  for 
which  he  was  entitled  to  recover  in  that  action  ;  and  that  as  the 
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action  charged  defendant  substantially  with  the  commission  of  a 
crime,  plaintiff  must  overcome  by  a  fair  balance  of  testimony,  not 
only  the  evidence  introduced  by  defendant,  but  also  the  legal 
presumption  of  innocence.  The  court  declined  to  charge  as  re- 
quested ;  but  charged  that  the  jury  were  to  determine,  upon  a  fair 
preponderance  of  evidence,  whether  the  defendant  had  anything 
to  do  with  the  alleged  trespass  ;  that  the  case  was  civil,  not 
criminal,  and  that  the  rule  of  evidence  in  civil  cases  was  to  be 
followed ;  that  as  upon  the  whole  evidence  the  matter  seemed  the 
most  likely  to  be,  so  was  their  verdict  to  be ;  and  that  if  upon  the 
whole  evidence,  the  preponderance  was  in  favor  of  his  having  par- 
ticipated in  the  breaking  of  the  windows,  then  their  verdict  should 
be  guilty  ;  otherwise,  not  guilty.  And  upon  the  question  of  dam- 
ages the  court  charged  that  the  plaintiff  was  entitled  to  recover 
the  actual  damage  to  the  house,  but  that  they  were  not  confined 
to  actual  damage  ;  that  where  the  act  was  wanton  and  malicioos, 
inspired  by  a  bad  motive  and  for  th6  purpose  of  making  mischief, 
they  were  entitled  in  their  discretion  and  upon  all  the  evidence 
to  give  exemplary  damages,  or  damages  by  way  of  punishment. 
To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  given, 
the  defendant  excepted. 

e7.  If.  Edminster^  for  the  defendant. 

As  the  plaintiff  might  have  recovered  exemplary  damages,  the 
evidence  of  the  reputation  of  his  house,  offered  by  the  defendant, 
was  admissible  in  mitigation  of  such  damages.  Evidence  of  all 
facts  and  circumstances  which  can  give  the  jury  any  information 
upon  the  condition  and  real  situation  of  the  subject-matter  of  an 
action  for  a  malicious  injury,  is  admissible  for  their  consideraUon 
upon  the  question  of  damages.  Suckle  v.  Money ^  2  Wils.  205 ; 
Tvllidge  v.  Wade^  3  lb.  18 ;  Shattuck  v.  Hammond^  46  Vt.  466 : 
Caldwell  v.  State,  17  Conn.  467 ;  Wells  v.  Head,  4  C.  A  P.  568 ; 
Abram  v.  Ervin,  9  Iowa,  87 ;  Sedgw.  Dam.  556.  The  request  to 
the  court  to  charge  that  the  plaintiff  should  in  such  cases  over 
come  not  only  the  defendant's  evidence  but  the  presumption  of 
his  innocence,  was  correct.  BradUh  v.  Blii%,  85  Vt.  326.  The 
charge  that  the  plaintiff  was  entitled  to  recover  the  actual  damage 
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to  the  house  was  erroneous.  He  was  entitled  to  recover  the 
damage  to  his  interest  therein  only.  All  damage  to  the  immedi- 
ate possession  or  enjoyment  of  real  property,'  can  be  recovered  by 
the  tenant  in  possession ;  but  all  damages  of  a  permanent  nature 
must  be  recovered  by  the  landlord.  The  injury  shown  in  this 
case  was  an  injury  to  the  reversion,,  and  the  charge  of  the  court 
was  not  applicable  to  the  case  of  injury  sustained  by  an  occupant. 
Hoiking  v.  Philips^  3  Exch.  168 ;  Grourdier  v.  Cormick^  2  E.  D. 
Sm.  200 ;  Sedgw.  Dam.  149. 

Gilbert  A,  Davis^  for  the  plaintiff. 

This  being  an  action  of  trespass  on  the  freehold,  and  plaintiff 
being  in  the  possession  of  the  premises,  he  can  sustain  this  action 
against  a  wrong  doer,  and  is  entitled  to  recover  the  actual  dam- 
ages. 1  Billiard  Torts,  525,  s.  7 ;  Sedgw.  Dam.  147,  n.,  154,  n.; 
Graham  v.  Peat,  1  East,  244 ;  Uibbard  v.  Foster,  24  Vt.  542  ; 
Branch  v.  Doane,  18  Conn.  233,  243 ;  Curtis  v.  Hayt,  19  Conn. 
154, 158;'  Chandler  v.  Walker,  1  Post.  282.  And  in  this  class 
of  cases,  in  addition  to  the  actual  damages,  exemplary  or  vindic- 
tive damages  may,  in  the  discretion  of  the  jury,  be  awarded  the 
party  if  the  trespass  was  wilful  or  malicious.  Ellsworth  v.  Potter, 
41  Vt-  685 ;  Devine  v.  Rand,  38  Vt.  621 ;  Sedgw.  Dam.  148,  584. 
Such  damages  are  recoverable  with  the  ordinary  damages,  under 
the  common  allegation  that  the  act  declared  upon  was  done  to  the 
damage  of  the  plaintiff.     Hoadley  v.  Watson,  45  Vt.  289. 

The  court  properly  excluded  the  evidence  offered  as  to  the 
reputation  of  plaintiff's  house.     Sedgw.  Dam.  645. 

The  court  properly  instructed  the  jury  that  they  should  deter- 
mine the  case  upon  a  fair  preponderance  of  the  evidence.  Stan- 
ton V.  Simpson,  48  Vt.  628 ;  Smith  v.  Wilcox,  47  Vt.  537. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  This  was  an  action  of  trespass  on  the  freehold. 
On  trial  it  appeared  that  the  plaintiff  was  in  the  possession  and 
occupancy  of  the  house  in  question,  but  that  he  was  not  the  legal 
owner  of  the  house,  and  the  action  was  brought  to  recover  the 
damages  to  his  estate  or  possession.     The  defendant  was  a  stran- 
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ger  to  the  title.  The  plaintiff's  evidence  tended  to  show  that  the 
defendant  broke  in  three  of  the  windows  and  window  blinds  of 
his  house,  and  defaced  the  walls  of  the  house,  from  malicioos  and 
revengeful  motives. 

■ 

I.  For  the  purpose  of  mitigating  the  ttxemplary  dami^s  that 
the  plaintiff  might  claim,  the  defendant  offered  proof  of  the  rep- 
utation of  the  plaintiff's  house,  which  was  rejected.  The  case  does 
not  show  the  respect  in  which  it  was  claimed  the  reputation  of  the 
house  would  bear  upon  the  issue  or  aid  the  defence.  But  assum- 
ing that  it  was  a  bad  reputation  sought  to  be  proved,  the  question 
arises  whether  such  reputation  affects  the  question  of  exemplary 
damages. 

Bad  reputation  is  the  result  of  alleged  bad  acts.  It  is  not  the 
acts  themselves,  but  the  stain  or  history  that  results  from  them. 
By  reason  of  bad  acts,  the  house  has  come  to  be  reputed  a  bad 
house.  The  offer  then  was,  not  to  show  anything  done  or  at- 
tempted on  the  occasion  of  the  trespass  that  affected  the  plaintiff, 
but  that  the  plaintiff's  house  was  reputed  to  be  a  bad  house.  The 
right  to  exemplary  damages  in  the  discretion  of  the  Jury,  is 
founded  in  the  character  of  the  transaction  that  constitutes  the 
tort.  If  the  trespass  complained  of  is  committed  in  a  high-handed 
or  malicious  manner,  the  aggravating  manner  of  doing  the  act 
warrants  the  allowance  of  those  damages.  Therefore  any  con- 
duct of  the  plaintiff  at  the  time  that  may  be  said  to  be  a  part  of 
the  res  gestoe  which  provokes  or  induces  this  wantonness  of  the 
defendant,  is  admissible,  as  it  tends  to  explain,  modify,  or  mollify 
the  wanton  conduct  of  the  defendant. 

In  Wilson  v.  Young^  31  Wis.  574,  the  rule  is  thus  expressed : 
^^  Exemplary  damages  depend  entirely  upon  the  malice  of  the  de^ 
fendant,  and  they  may  be  mitigated  by  proof  of  the  malicious 
language  or  conduct  of  the  plaintiff,  although  the  same  does  not 
constitute  any  legal  justification  of  the  injury  itself."  See  also 
Prentiss  v.  Smith,  56  Me.  427.  But  evidence  of  the  conduct  of 
^hc  plaintiff  at  other  times  and  on  other  occasions  not  related  to 
the  transaction  in  question,  is  not  admissible."  ^^  If  the  defendant 
were  permitted  to  go  beyond  the  transaction  that  took  place  at  the 
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time  of  the  assault,  the  jury  woald  be  distracted  with  a  multiplic- 
ity of  questions  and  issues."  Mathews  v.  2Vrry,  10  Conn.  455. 
But  the  bad  character  of  the  plaintiff  cannot  be  shown  in  mitiga- 
tion of  a  claim  for  damages  by  reason  of  an  assault  upon  him. 
Brown  v.  Gordon^  1  Gray,  182  ;  Rosa  v.  Lapliam^  14  Mass.  275 ; 
1  Waterm.  Tresp.  244.  The  same  rule  applies  in  trespass  to 
property.  2  Waterm.  Tresp.  525.  "  It  is  no  excuse  for  entering 
a  dwelling  and  carrying  away  property,  that  the  plaintiff  kept  a 
bawdy  house."  Love  v.  Moynehan^  16  111.  277.  "  In  an  action 
for  breaking  and  entering  the  house  of  the  plaintiff,  and  tearing 
off  the  outer  doors,  evidence  that  a  family  of  lewd  females  lived 
there  and  kept  a  disorderly  house,  is  not  admissible  in  answer  to 
a  claim  for  exemplary  damages."  Perkins  v.  Towle^  43  N. 
H.  220. 

II.  Objection  is  made  that  the  court  gave  the  jury  an  errone- 
ous rule  in  respect  to  the  damages  recoverable  by  the  plaintiff. 
The  jury  were  told  that  the  plaintiff  might  recover  the  actual 
damage  to  the  house.  The  tenant  can  only  recover  such  damages 
as  affect  his  possession  and  enjoyment  of  the  premises.  He  can- 
not ordinarily  recover  for  injuries  to  the  inheritance.  For  such 
injuries  the  reversioner  has  an  action. 

But  there  was  nothing  shown  in  this  case  that  the  damages  suf- 
fered were  such  as  affected  the  reversion.  The  charge  is  pre- 
sumed to  have  been  given  in  view  of  and  upon  the  facts  that  were 
shown  under  the  respective  claims  of  the  parties.  The  damages 
disclosed  in  the  exceptions  seem  to  us  to  be  essentially  such  as 
went  to  the  injury  of  the  tenant's  estate.  The  breaking  of  the 
windows,  defacing  the  walls,  and  firing  of  guns,  were  direct  vio- 
lations of  the  tenant's  enjoyment  of  the  house.  He  would  ordi- 
narily be  required  to  repair  such  injuries,  in  order  to  make  the 
house  habitable. 

III.  Error  is  also  assigned  for  that  the  court  refused  to  adopt 
the  defendant's  third  request  to  charge.  The  court  told  the  jury 
that  the  plaintiff  must  prove  the  trespass  against  the  defendant 
by  a  fair  preponderance  of  the  evidence.  This  is  the  rule  in  civil 
cases,  and  we  do  not  understand  that  the  rule  is  to  be  varied  be- 
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cause  the  act  complained  of  might  subject  the  defendant  to  a 
criminal  prosecution.  The  law  presumes  men  innocent  when 
charged  with  crime  ;  and  when  charged  in  a  civil  case  with  acts 
that  make  them  amenable  criminally,  the  same  presumption  ex- 
ists, bat  this  does  not  vary  the  measure  of  proof.  If  the  plaintiff 
overcomes  the  defendant's  evidence,  he  overcomes  all  that  the  ml« 
requires.  This  presumption  is  of  no  force  in  such  case ;  or,  in 
other  words,  it  goes  down  with  the  defendant's  case. 

The  request  would  imply  that  there  was  an  intermediate  rule 
between  civil  and  criminal  cases ;  but  the  case  of  BrculUh  v. 
Bli99^  35  Yt.  326,  which  the  defendant  relies  upon,  denies  the 
existence  of  such  rule.  It  would  have  been  proper  for  the  court 
to  have  called  the  attention  of  the  jury  to  the  fact  that  this  pre- 
sumption existed,  but  it  is  not  error  to  decline  to  do  so.  The 
court  is  not  obliged  to  answer  every  request  which  counsel  may 
make — ^to  argue  the  case  for  them.  So  long  as  the  law  is  cor- 
rectly laid  down,  no  legal  wrong  is  done. 

Judgment  affirmed. 


WHITMAN  V.  BRYANT. 
Statute  of  Fratuis. 

B.  offered  to  bay  of  plaintiff  a  quantity  of  lumber,  which  plaintiff  refused  to  aeU  to 
him  onless  he  would  procure  defendant  to  guarantee  payment,  which  B.  said  he 
thought  he  could  do.  Defendant  soon  called  upon  plaintiff,  and  handed  him  a  pa- 
per, saying,  "  Here  is  a  memorandum  showing  how  John  wants  the  lumber  cat  np^ 
You  let  him  have  the  lumber,  and  I  will  see  you  have  your  pay  for  it,"  whereapoo 
plaintiff  delivered  the  lumber  to  B.,  charging  it  to  him  and  defendant,  bnt  suppos- 
ing defendant  responsible  for  it;  and  soon  afterwards  B.  made  a  partSaJ  payment 
therefor  to  plaintiff.  Defendant  afterwards  bought  other  lumber  of  the  plaintiff 
that  was  charged  to  him  alone,  and  paid  plaintiff  in  money  furnished  by  B.  for  that 
purpose  a  sum  on  account  more  than  sufficient  to  pay  for  the  second  purchase,  the 
whole  of  which,  in  the  absence  of  instructions,  plaintiff  applied  on  the  first  par- 
chase;  and  after  such  purchase  and  payment,  B.  looked  over  accounts  with  plain- 
tiff without  defendant's  knowledge,  and  treated  both  purchases  and  aU  payments  as 
his  own.  Held,  that  the  first  contract  was  an  original,  and  not  a  coUateiai  or  con- 
ditional, undertaking  on  the  part  of  defendant,  and  that  he  was  liable  for  th«  1am- 
ber  first  purchased. 
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Book  Account.  The  auditor  reported  that  in  1872,  John  T. 
Bryant,  the  defendant's  son,  offered  to  biij  of  the  plaintiff  a  quantity 
of  ash  lumber,  of  the  value  of  about  $725 ;  that  the  plaintiff  declined 
to  sell  it  to  him  on  his  personal  credit,  but  told  him  he  would  let 
him  have  it  if  he  would  get  the  defendant,  his  father,  to  guarantee 
payment ;  that  John  said  he  thought  he  could  get  the  defendant 
to  do  it,  and  that  soon  afterwards  the  defendant  called  and  handed 
a  paper  to  the  plaintiff,  saying,  ^'  Here  is  a  memorandum  showing 
how  John  wants  the  lumber  cut  up.  You  let  him  have  the  lum- 
ber, and  I  will  see  you  have  your  pay  for  it;"  that  thereupon  the 
plaintiff  delivered  the  lumber  to  John,  charging  it  to  him  and  the 
defendant,  but  supposing  the  defendant  responsible  for  the  pay, 
and  not  intending  then  or  thereafter  to  release  him ;  that  some 
months  afterwards,  John  paid  the  plaintiff  $400  on  account ;  that 
in  1873  the  defendant  bought  of  the  plaintiff  another  quantity  of 
lumber  of  the  value  of  $215,  and  afterwards  in  the  same  year  paid 
th^  plaintiff,  in  several  small  payments,  an  aggregate  of  $300, 
which  the  auditor  supposed  to  have  been  furnished  by  John  for 
that  purpose,  saying  nothing  as  to  how  it  should  be  applied,  the 
plaintiff,  however,  applying  it  in  payment  for  the  lumber  just 
purchased ;  that  in  1875  the  defendant  bought  still  another  lot  of 
lumber  of  the  plaintiff,  of  the  value  of  $219,  which,  like  the  second 
lot,  was  charged  to  the  defendant ;  that  in  1874  the  plaintiff  and 
John  looked  over  accounts,  the  defendant  not  being  present  nor 
aware  of  the  looking-over,  and  John  gave  the  plaintiff  a  memoran- 
dum of  settlement  by  him  signed,  acknowledging  an  indebtedness 
of  $320.42,  which  memorandum  embraced  the  first  two  lots  of 
lumber  and  all  payments  to  that  date,  with  interest ;  and  that  if 
the  defendant  was  liable  for  the  first  lot  of  lumber,  the  sum  due 
from  him  to  the  plaintiff,  including  interest  to  December  5,  1876, 
was  $438.97  ;  but  if  not  so  liable,  the  sum  so  due  was  $342.51. 
The  auditor  made  an  additional  report,  stating  that  at  a  rehearing 
he  had  found  that  the  first  item  of  $725  included  an  item  of  $53.20 
for  lumber  that  John  had  bought  on  his  personal  credit,  and  for 
which  the  defendant  had  never  promised  to  pay* 
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The  court,  at  the  May  Term,  1876,  Babrett,  J.,  presiding,  ren- 
dered judgment,  pro  fonna^  on  the  report  for  the  plaintiff  for 
9438.97  ;  to  .which  the  defendant  excepted. 

J.  F.  Deane^  for  defendant,  cited  Slaaan  v.  DaviSy  1  Aik.  73 ; 
Fullam  V.  AdamSj  87  Vt.  891. 

O.  B.  Eddy,  for  plaintiff,  cited  Walker  v.  Eicharda^  41 N.  H.  391; 
Browne  Frauds,  199 ;  ArbuekU  v.  Hawks,  20  Vt.  588 ;  Hodget  ▼. 
Hall,  29  Vt.  209 ;  BiMhee  v.  Allm,  81  Vt.  681 ;  BlodgeU  v.  Low- 
ell,  88  Vt.  174 ;  Eddy  v.  Davidnan,  42  Vt.  56 ;  Bagley  f  Dodge 
V.  MouUon,  42  Vt.  184 ;  Chase  v.  Day,  17  Johns.  114 ;  Follett  ▼. 
Steele,  16  Vt.  80.  j 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  From  the  facts  stated  in  the  report,  we  think 
that  the  defendant's  contract  was  an  original  undertaking,  and 
not  collateral  or  conditional ;  and  that  he  became  responsible  lor 
the  purchase  of  the  first  lot  of  ash  lumber ;  but  that  the  defendant 
is  not  responsible  for  the  lumber  afterwards  purchased  by  John 
T.  Bryant,  amounting  to  958.20,  which  was  included  in  the  first 
item  and  in  the  judgment  below. 

The  pro-forma  judgment  of  the   County  Court  is  therefore  ' 

reversed,  and  judgment  for  the  plaintiff  on  the  report  for  the  same 
sum  (less  $53.20),  with  interest. 
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ROLLINS  V.  CHALMERS. 
Survivor  of  Actions  under  the  Bastardy  Act. 

T1&6  light  of  the  mother  of  an  illegitiniate  child  to  proseeate  the  patative  father  under 
the  Bastardy  Act,  dies  with  her.  Nor  can  the  town  on  which  the  support  of  the 
child  may  be  cast,  prosecute  after  her  death. 

Complaint  fob  Bastabdt.  The  case  appears  from  the  opin- 
ion. At  the  December  Term,  1876  the  defendant  moved  to  dis- 
miss the  complaint,  for  that  the  action  did  not  survive ;  but  the 
court,  Rbpfiblp,  J.,  presiding,  overruled  the  motion ;  to  which 
the  defendant  excepted. 
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RoBtffeU  Famhatn^  for  the  defendant. 

By  the  common  law,  personal  actions  do  not  snrvivo.  Aetw 
personalis  moritur  cum  persona.  This  includes  actions  for  wrongs 
committed  to  the  person,  feelings,  or  reputation  ;  as,  for  assault, 
libel,  slander,  or  seduction  of  a  daughter.  3  Bl.  Com.  802 ;  1 
Chit.  PI.  68 ;  Broumer  v.  Sturdevant^  9  Ga.  68. 

An  action  under  a  special  statute  for  bastardy  must  come  under 
the  same  rule,  unless  specially  excepted  by  statute.  Our  statute 
adds  to  the  list  of  actions  that  survive  by  the  common  law,  eject- 
ment, or  other  actions  to  recover  possession  of  lands,  replevin, 
trover,  and  actions  of  trespass  and  trespass  on  the  case  for  dam- 
ages done  to  real  or  personal  estate,  and  for  the  death  of  a  person 
caused  by  the  wrongful  act,  neglect,  or  default  of  another.  Gen. 
Sts.  391,  ss.  10,  15.  But  the  cause  of  action  in  this  case  is  not 
included  in  any  of  the  above  enumerated  cases.  And  the  over- 
seer of  the  poor  cannot  revive  the  action  by  entering  to  manage 
the  suit,  any  more  than  the  administrator  can  by  entering  to  pros- 
ecute. The  death  of  the  plaintiff  abates  the  suit,  and  that  is  the 
end  of  it.     Gen.  Sts.  498,  s.  12. 

E.  W.  Smith,  for  the  plaintiff. 

As  the  case  shows  and  is  made  of  record,  it  is  a  bastardy  proceed- 
ing commenced  by  the  mother  of  the  bastard  child  after  its  birth, 
the  child  still  being  alive,  in  accordance  with  the  statute,  c.  24. 
No  question  is  made  but  that  the  prosecution  was  regularly  com- 
menced. The  only  question  is  whether  the  overseer  of  the  poor 
has  the  right  to  enter  and  prosecute  the  case  to  final  judgment, 
after  the  death  of  the  mother.  The  suit  is  not  for  the  benefit  of 
the  mother,  but  the  town  is  the  real  party  interested,  especially  if 
the  child's  support  falls  upon  it,  as  it  would  be  likely  to  after  the 
death  of  the  mother,  if  the  father  cannot  be  compelled  to  support 
it.  But  we  think  the  suit  is  in  the  name  of  the  mother  merely  as 
matter  of  form,  and  that  such  is  the  contemplation  of  the  statute. 
Sisoo  V.  Sammond,  9  Vt.  1 29. 

Again  we  think  that  s.  11,  c.  24,  Gen.  Sts.,  fairly  implies  that 
this  action  survives.  Sec.  12  of  the  same  chapter  ezpresaly  gives 
the  overseer  of  the  poor  the  right  to  commence  a  prosecotioD  in 
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the  name  of  the  woman,  or  to  enter  in  a  case  already  commenced 
by  her,  at  any  time,  and  pursue  the  same  to  final  judgment.  How 
then  can  he  pursue  the  case  to  final  judgment  if  the  woman's  death 
or  marriage  (for  we  think  both  contingencies  stand  alike  by  the 
statute)  ends  the  suit.  Gen.  Sts.  c.  24,  ss.  11, 12 ;  Reeve  Dom. 
Rel.  281 ;  9  Vt.  129. 

Again,  we  think  in  view  of  the  objects  to  be  attained  by  the  statute, 
the  statute  should  be  liberally  construed  to  effect  its  object.  It  may 
be  that  in  this  class  of  cases  it  is  not  necessary  for  the  adminis- 
trator to  enter  to  prosecute  the  suit,  but  that  the  same  would  be 
carried  on  by  the  overseer,  in  the  name  of  the  woman  ;  but  that 
question  is  not  raised  in  this  case,  and  cannot  defeat  the  action. 
But  suppose  it  is  necessary  for  him  to  enter,  as  be  has  done  in 
this  case,  does  not  the  action  survive  to  him  by  the  statute  7  4 
Edwd.  Ill,  c.  7 ;  1  Chit.  PI.  59. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  a  proceeding  under  the  statute  for  a  judgment 
of  affiliation  and  orders  on  the  defendant  to  aid  in  the  support  of 
the  illegitimate  child  of  the  prosecutrix.  After  the  proceedings 
were  properly  commenced  before  a  justice  of  the  peace,  and  before 
the  case  was  entered  in  the  County  Court,  the  prosecutrix  (the 
mother  of  the  child)  deceased,  her  child  surviving  her.  On  the 
case  being  entered  in  the  County  Court,  the  administrator  of  the 
prosecutrix  and  the  town  of  Newbury  entered  to  prosecute ; 
whereupon  the  defendant  moved  to  dismiss  the  proceedings,  on 
the  ground  that  the  action  did  not  survive.  Whether  such  actions 
survive,  is  the  only  question  for  consideration.  The  common  law 
provided  no  way  for  ascertaining  the  father  of  an  illegitimate 
child,  and  cast  no  legal  duty  upon  such  father  to  aid  in  its 
support.  Such  child  was  filiu8  nulliusy  and  the  duty  of  its 
support  was  cast  wholly  upon  the  mother.  Hence,  as  no  such 
action  against,  or  liability  of,  the  putative  father,  existed  under 
the  common  law,  the  action  did  not  survive  by  that  law.  By  the 
provisions  of  the  statute  (Gten.  Sts.  c.  52,  ss.  10,  11,  15)  certain 
actions  survive  which  did  not  by  the  common  law.  This  statute 
saves  to  and  against  the  representatives  of  deceased  persons  only 
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.80ch  actions  as  survived  at  common  law,  and  such  as  are  specifi- 
cally therein  named.  This  action  does  not  fall  within  the  statute. 
It  is  hardly  claimed  that  it  survived  to  the  intestate's  administrar 
tor  so  that  he  had  the  right  to  enter  and  prosecute  the  action ; 
but  it  is  claimed  that  the  town  of  Newbury  has,  under  the  statute, 
the  right  to  be  relieved  in  part  from  the  support  of  this  illegiti- 
mate pauper  child,  and  to  obtain  that  relief  from  the  puta^ve 
father.  All  the  provisions  of  c.  74,  Gen.  Sts.,  relative  to  a  town's 
right  to  intervene  in  proceedings  for  a  judgment  of  affiliation  and 
orders  for  the  support  of  illegitimate  children,  make  the  right  of 
the  town  subordinate  to  that  of  the  mother,  and  to  be  wrought  out 
in  the  name  of  and  through  the  mother.  Hence,  if  the  right  of 
the  mother  to  maintain  such  proceedings  dies  with  her,  the  subor- 
dinate right  of  the  town  on  which  the  support  of  the  child  may  be 
cast,  ends  with  the  life  of  the  mother.  This  question  of  survivor- 
ship in  this  class  of  cases  was  before  this  court  in  Franklin 
County,  in  an  unreported  case,  within  the  last  five  years.  It  was 
held  in  that  case,  and  we  think  correctly,  that  the  action  did 
not  survive.  The  judgment  of  the  County  Court  overruling  the 
motion  to  dismiss  is  reversed,  and  judgment  rendered  that  the 
cause  does  not  survive,  and  that  the  same  be  dismissed,  and  that 
the  defendant  and  his  bail  be  discharged. 


HoK.  ISAAC  F.  REDFIELD. 


Since  the  publication  of  the  last  volume  of  these  reports,  Isaac 
Flbtcheb  Redfield,  for  more  than  twenty-five  years  a  Justice,  and 
for  more  than  eight  years  of  that  time  the  Chief  Justice  of  the 
Supreme  Court  of  Vermont,  has  passed  away.  Though  not  a 
member  of  the  court  at  the  time  of  his  death,  some  notice  here  of 
a  life  in  so  large  a  part  devoted  to  its  service,  seems  appropriate 
and  becoming.  * 

He  was  born  in  Weathersfield,  Vermont,  on  the  tOth  of  April, 
1804,  the  eldest  of  a  family  of  twelve  children.  His  father.  Dr. 
Peleg  Redfield,  removed  to  Coventry,  in  Orleans  County,  in  1808, 
where  he  spent  most  of  his  life,  a  prominent  physician  and  much 
respected  citizen,  and  died  in  1848,  at  the  age  of  72.  Judge 
Redfield  graduated  with  high  honors  at  Dartmouth  College,  in 
1825,  entered  immediately  upon  the  study  of  the  law,  and  was 
admitted  to  the  bar  in  Orleans  County,  in  1827.  He  rose  rapidly 
in  his  profession  and  in  public  estimation,  and  held  from  1882  to 
1835  the  office  of  State's  Attorney  for  that  county.  In  February, 
1884,  on  motion  of  Daniel  Webster,  he  wks  admitted  to  the  bar 
of  the  Supreme  Court  of  the  United  States,  Chief  Justice  Mabt 
SHALL  presiding. 

At  the  October  session  of  the  Legislature  of  Vermont  in  1835, 
he  was  elected  a  Justice  of  the  Supreme  Court.  He  was  then 
only  thirty-one  years  of  age,  the  youngest  man  who  has  ever 
attained  that  office  in  this  State.  His  election  was  entirely  unex- 
pected to  himself,  especially  as  his  political  opinions  were  not  in 
accordance  with  those  of  the  majority  of  the  Legislature  ;  and  it 
afforded  a  very  marked  proof  of  the  personal  and  professional 
reputation  he  had  acquired.  His  associates  on  the  bench  at  the 
time  he  took  his  seat,  were  Chables  E.  Williams,  Chief  Jus- 
tice, Stephen  Botcb,  Samuel  S.  Phelps,  and  Jacob  Collameb. 
It  is  not  too  niuch  to  say  that  the  court  thus  formed  has  never 
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been  surpassed  in  this  country.  Judge  Bedfield  accepted  the 
appointment  with  much  hesitation  and  distrust  of  his  own  powers ; 
but  had  very  soon  the  satisfaction  of  knowing  that  he  was  regarded 
by  the  bar  as  the  fit  associate  of  his  distinguished  compeers. 

For  twenty-four  successive  years  after  his  first  election,  (the 
judges  being  then  annually  elected  in  Vermont),  he  was  unani- 
mously re-elected  by  the  Legislature,  though  a  large  majority  of 
that  body  were  during  all  that  time  opposed  to  him  in  political 
sentiment.  Judge  Williams,  in  1846,  and  Judge  EtoTCB,  in 
1852,  successively  retired  from  the  Chief  Justiceship,  full  of 
years  and  honors.  Judges  Phelps  and  Oollamer  had  meanwhile 
passed  from  the  bench  to  the  United  States  Senate,  the  former  in 
1888,  the  latter  in  1842.  Judge  Bedfield  succeeded  Judge 
BoTCE  as  Chief  Justice,  and  was  eight  times  unanimously  elected 
to  that  office.  These  facts  are  far  more  significant  to  show  the 
estimation  in  which  he  was  held  by  the  bar  and  the  people  of 
Vermont,  than  any  comment  that  can  now  be  made.  His  term  of 
office  was  longer  than  that  of  any  judge  who  ever  sat  upon  the 
bench  in  the  state,  though  exceeding  by  only  two  months  that  of 
Judge  BoTCE. 

Judge  Bedfield's  judicial  opinions,  so  far  as  reported,  are 
contained  in  the  Vermont  Beports  from  Vol.  8  to  Vol.  38,  ex- 
tending through  the  best  period  of  his  life.  They  form  the 
enduring  monument  by  which  he  will  be  judged  among  lawyers, 
when  all  the  generation  of  those  who  knew  him  shall  have  fol- 
lowed him  to  the  grave.  They  exhibit  the  judicial  cast  of  his 
mind,  the  vigor  of  his  reasoning  powers,  the  extent  and  accuracy 
of  his  learning,  his  unwearied  industry,  his  clear,  strong,  consd- 
entious  sense  of  justice,  the  breadth  of  his  views,  the  elevation  of 
his  sentiments.  They  show  in  some'measure  the  field  of  his  exer- 
tions, and  the  usefulness  of  his  long  service  in  the  administration 
of  justice.  Of  all  his  writings,  they  are  the  most  significant  of 
the  character  and  mental  structure  of  the  man.  Because  they 
are  not  the  mere  discussion  of  theoretica]  principles,  or  the 
enunciation  of  abstract  conclusions,  but  contain  that  practical 
application  of  legal  truth  to  the  afiairs  of  life,  and  the  course  of 
justice,  in  the  success  of  which  the  law  and  the  judge  find  their 
true  test,  and  their  only  substantial  value.  **  What  good  came  of 
it  at  last,?  is  the  question  that  mankind  will  ultimately  apply  to 
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the  finest  of  learning,  and  the  most  exhaustive  of  disquisitions. 
It  is  upon  this  final  and  best  criterion,  the  justice  which  they 
wrought  in  the  cases  to  which  they  were  addressed,  and  the  whole- 
someness  of  the  general  system  of  law  which  they  helped  to  build 
up,  that  these  recorded  labors  of  Judge  Rbdfield  and  his  asso- 
ciates, during  a  quarter  of  a  century,  may  be  safely  left  to  the 
consideration  of  posterity. 

Judge  Bedfield's  opinions  were  perhaps  more  distinguished 
in  the  departments  of  equity,  commercial  and  railway  law.  It 
would  be  interesting  to  advert  to  some  of  the  more  important  of 
them,  and  to  trace  their  influence  in  the  deliberations  and  conclu- 
sions of  other  courts.  But  the  limits  of  this  brief  sketch  do  not 
admit.  Two  or  three  general  characteristics  are  all  that  can  be 
mentioned. 

There,  are  lawyers,  who  strong  in  principles,  and  vigorous  in 
deductive  reasoning,  too  little  regard  the  light  and  the  learning 
afforded  by  the  labors  of  others.  There  are  those  on  the  other 
hand,  who  know  little  but  cases,  and  can  be  brought  to  almost 
any  conclusion  that  seems  to  be  sustained  by  what  is  called  au- 
thority ;  by  whom  the  reported  decision  of  a  court  can  never  be 
answered,  except  by  the  counter  decision  of  some  other  court. 
Between  these  two  classes  of  lawyers,  Judge  Redfield  occupied 
very  fortunately,  a  middle  ground.  A  diligent  student  at  all 
times,  thoroughly  acquainted  with  the  course  of  English  and 
American  decisions,  drawing  largely  upon  their  reasoning,  and 
in  no  respect  undervaluing  their  authority,  established  principles, 
and  a  strong  sense  of  justice  and  of  right  were  after  all  the  con- 
trolling element  in  bringing  him  to  results.  He  was  never  brought 
^'  by  learned  reasons  to  absurd  decrees."  Technicalities  were 
not  allowed  to  subvert  justice,  when  by  any  fair  means  they  could 
be  surmounted  or  escaped.  He  regarded  the  general  field  and 
current  of  decision,  rather  than  those  isdated  cases  always  to 
be  found,  which  constitute  the  ignesfatui  of  the  law,  and  serve  to 
lead  weak  minds  astray.  He  followed  authority,  but  he  ques- 
tioned the  validity  of  that  authority  which  controverted  sound 
principles,  or  conducted  to  unsatisfactory  judgments. 

His  views  of  the  law  were  always  elevated.     He  did  not  look 

upon  it  as  an  aggregation  of  arbitrary  rules  and  disconnected  ma-. 
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chinery,  but  as  a  broad,  fair,  and  noble  science,  that  ought  to 
pervade  with  a  salutary  and  wholesome  influence  all  the  affairs  of 
human  life ;  as  not  merely  the  protector  of  private  right,  but 
equally  the  conservator  of  public  liberty.  Neither  his  reading 
nor  his  thought  was  circumscribed  by  the  narrow  channel  of  the 
subjects  actually  in  controversy  before  him.  He  made  himself 
familiar  with  the  higher  branches  of  jurisprudence,  its  constitutional 
foundations,  its  history,  its  philosophy,  its  morality,  its  litera- 
ture, its  connection  with  the  frame  work  of  society  and  of  gov- 
ernment. He  became  not  only  a  lawyer,  but  a  jurist,  in  the  true 
sense  of  the  term.  Such  studies  enriched  his  opinions  with  a 
many-sided  scholarship,  and  gave  them  an  elevated  and  dignified 
sentiment.  They  rest,  when  important  questions  are  to  be  con- 
sidered, upon  broader  and  higher  grounds  than  mere  technical 
rules,  or  arbitrary  precedents. 

Judge  Redfikld  contributed  largely  in  the  course  of  his  judi- 
cial service,  towards  that  gradual  infusion  of  equity  principles  into 
the  rules  of  the  common  law,  that  has  marked  its  recent  progress, 
and  has  brought  the  two  systems  so  much  nearer  together  than 
formerly.  Many  of  his  opinions  could  be  cited  as  illustrations  of 
this.  Striving  always  to  make  the  standard  of  legal  judgment  as 
nearly  as  possible  that  of  sound  morality  and  substantial  justice, 
and  strongly  predisposed  towards  the  views  of  courts  of  equity,  he 
was  a  persistent  advocate,  often  somewhat  in  advance  of  the  current 
of  decision,  of  a  liberal  adoption  of  those  views  in  determining  the 
questions  and  administering  the  remedies  of  courts  of  law. 

The  railway  system  in  America  had  its  origin  and  grew  up  while 
Judge  Bedfield  was  upon  the  bench,  and  opened  a  new  and  wide 
range  of  questions  and  controversies  for  judicial  decision.  It  is 
not  often  that  an  original  field  of  inquiry  is  presented  to  courts 
of  justice.  They  have  mainly  to  travel  in  beaten  paths,  and 
originality  in  the  law  proves  usually  a  very  questionable  virtue. 
What  the  commercial  law  was  to  Mansfield,  and  the  constitution 
of  the  United  States  to  Marshall,  railway  law  became  in  a  lesser 
degree  to  Redfield  and  his  associates.  Happily  they  were  found 
equal  to  the  occasion.  It  happened  that  very  many  of  the  import- 
ant questions  on  all  the  branches  of  this  subject,  came  before  the 
Supreme  Court  of  Vermont  before  they  had  been  decided  else- 
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where.  Their  decisions  on  these  questions  form,  when  taken 
together,  a  body  of  railway  law  that  is  very  nearly  complete,  and 
may  be  referred  to  with  a  just  pride  by  the  bench  and  bar  of  the 
state.  They  have  been  largely  followed  elsewhere,  and  remain 
almost  entirely  unassailed  in  the  determinations  of  other  courts. 
In  these  decisions  Judge  Redfield  took  a  leading  part,  and 
devoted  much  labor.  He  had  the  advantage  of  able  assistance, 
and  usually  a  fortunate  concurrence  of  opinion  on  the  part  of 
his  associates.  The  attention  he  was  thus  compelled  to  give  to 
the  subject,  and  the  interest  it  awakened  in  his  mind,  led  to  the 
preparation  of  his  treatise  on  the  Law  of  Railways,  which  he 
published  in  1857.  It  ipet  the  immediate  demand  of  the  time, 
and  speedily  attained  a  very  wide  circulation.  Its  admirable 
clearness  and  precision  of  statement,  the  convenience  of  its  ar- 
rangement, the  soundness  and  practical  value  of  its  conclusions, 
and  the  fulness  of  its  citations,  made  it  what  it  is  likely  to  remain, 
the  acknowledged  and  standard  text-book  on  the  subject.  Five 
editions  of  the  work  have  been  published.  It  has  come  not  only 
into  universal  use  in  this  country,  but  is  referred  to  with  fre- 
quent approbation  by  the  bench  and  bar  in  England.  The  success 
of  this  book,  and  the  growing  attention  his  judicial  opinions  had 
attracted,  especially  after  he  became  Chief  Justice,  gave  Judge 
Redfield  a  national  reputation.  Though  his  court  was  that  of  a 
small  and  rural  state,  its  decisions  came  to  be  widely  known  and 
much  respected  in  other  tribunals. 

But  the  printed  records  of  his  labors  as  a  judge  and  an  author, 
can  exhibit  nothing  of  those  qualities  of  the  man  which  enter  so 
largely  into  the  real  usefulness  of  a  magistrate.  His  unfailing 
courtesy  and  kindness,  his  amiable  temper,  his  unquestioned  and 
unquestionable  purity  of  character,  his  patience  in  hearing,  the 
unassuming  dignity  and  quiet  decorum  with  which  he  invested  the 
proceedings  of  his  court,  the  practical  sense  and  sagacity  with 
which  he  encountered  questions  of  fact,  these  are  qualities  which 
will  be  always  remembered  by  those  who  appeared  before  him,  but 
of  which  the  memory  must  die  when  the  witnesses  are  gone.  He 
presided  at  nisi  prius  with  great  tact  and  acceptance.  Under  his 
guidance  juries  seldom  went  astray.  And  the  most  disappointed 
suitor  carried  away  a  kindly  respect  for  the  judge.     No  man  was 
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ever  more  capable  of  appreciating  and  profiting  bj  a  good  ail- 
ment, or  was  more  candidly  open  to  its  influence. 

In  1860,  when  the  great  sectional  controversy  that  culminated 
in  the  civil  war  was  drawing  near  its  height^  Judge  Redfield 
clearly  perceived  that  his  opinions  on  exciting  constitutional 
questions,  were  likely  to  become  unpopular  and  distasteful.  In 
no  sense  a  politician,  but  a  student,  a  scholar,  and  a  lawyer,  all 
the  days  of  his  life,  his  sentiments  were  naturally  conservative, 
and  not  likely  to  be  changed.  Too  conscientious  and  independ- 
ent either  to  conceal  his  opinions,  or  to  trim  them  to  suit  the 
breeze,  he  was  at  the  same  time  too  sensitive  in  his  nature,  and 
too  retiring  in  his  habjts,  to  be  willing  to  do  battle  against  the 
apprehended  pressure  of  popular  feeling,  or  the  threatened  clamor 
of  political  excitement.  He  resolved  therefore  to  withdraw 
from  the  bench  and  from  public  life.  In  this  resolution  he  was 
doubtless  unduly  sensitive.  His  views  upon  these  questions  were 
those  of  the  best  constitutional  lawyers  of  the  country,  and  were 
ably  and  courageously  maintained  by  some  of  its  greatest  judges. 
Though  overborne  for  a  while  by  the  storm,  they  have  all  been 
ultimately  sustained .  by  the  highest  tribunal,  and  will  always 
remain  the  established  law  of  the  land.  There  can  be  no  doubt 
that  the  ex!))ression,  temperate  though  firm,  that  he  would  have 
given  to  his  opinions  when  occasions  arose,  though  left  in  the 
minority  for  the  time,  would  in  the  end  have  added  to  his  reputa- 
tion, and  would  have  commanded  the  admiration  of  those  many 
who  had  the  judgment  secretly  to  approve,  but  not  the  courage 
openly  to  avow  them..  Undoubtedly,  notwithstanding  these  views, 
he  would  have  been  retained  upon  the  bench  by  unanimous  consent, 
so  long  as  ho  chose  to  remain  there. 

Other  reasons,  however,  had  weight  in  inducing  him  to  retire. 
He  had  been  withdrawn  so  early  by  judicial  promotion  from  the 
practice  of  his  profession,  that  he  had  acquired  but  a  slender 
estate,  which  the  very  moderate  salary  of  his  office  had  not 
enabled  him  to  increase.  Liberal  offers  had  been  made  him  to 
become  the  editor  of  an  edition  of  Judge  Stobt's  works.  He 
desired  also  to  publish  a  new  edition  of  his  own  work  on  Rail- 
ways, and  also  certain  other  legal  treatises  which  he  had  in  con- 
templation.    This  employment,  and  a  residence  in  Boston,  prom- 
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ised  an  agreeable  change  from  the  labors  of  the  bench,  and  offered 
very  desirable  pecuniary  inducements.  He  presided  in  the  Su- 
preme Court  for  the  last  time  at  the  Greoeral  Term  of  the  whole 
Court,  held  at  Montpelier  in  November,  1860.  The  last  opinion 
he  delivered  from  the  bench,  was  in  the  case  oi  Hart  \,The  Farmers 
and  Mechanics^  Banky  reported  in  the  33d  volume  of  Vermont 
Reports. 

On  the  occasion  of  his  retirement,  the  Bar  of  the  State  adopted 
a  series  of  very  cordial  and  complimentary  resolutions,  which 
were  presented  in  open  court  by  Hon.  L.  B.  Peck  in  their  behalf. 
A  very  appropriate  response  was  made  by  Judge  Bbdfield.  The 
proceedings  will  be  found  in  the  36th  volume  of  Vermont  Reports, 
page  762.  His  withdrawal  from  the  bench  occasioned  sincere 
and  general  regret. 

He  removed  to  Boston  in  1861,  immediately  after  his  retire- 
ment, and  there  resided  until  his  death.  During  that  period  his 
industry  was  unremitting.  Besides  successive  editions  of  his 
work  upon  Railway  Law,  now  extended  with  the  growth  of  the 
law  and  the  increase  of  decisions  on  that  subject  to  two  volumes, 
he  wrote  and  published  a  full  and  excellent  treatise  on  the  Law 
of  Wills,  in  three  volumes,  and  another  on  Carriers  and  Bail- 
ments, in  one  volume.  These  have  become  standard  works.  He 
published  also  a  very  useful  and  well-edited  collection  of  American 
Railway  Cases,  in  two  volumes,  and  one  of  Leading  American 
Cases  on  Wills,  iu  one  volume.  He  edited  an  edition  of  Judge 
Stobt's  work  on  Equity  Jurisprudence,  l^quity  Pleading,  and  on 
the  Conflict  of  Laws,  and  of  Prof.  Grbbnleaf's  work  on  the  Law 
of  Evidence. 

It  is  acknowledged  on  all  hands,  that  the  work  of  bringing  up 
these  treatises  to  the  advance  that  had  taken  place  since  they 
were  written,  in  these  important  branches  of  the  law,  was  per- 
formed in  a  manner  every  way  worthy  their  high  character,  and 
their  distinguished  authors.  Judge  Rbdfield  wrote  also  many  of 
the  leading  articles  in  a  new  edition  of  Bouvier's  Law  Dictionary. 

For  more  than  twelve  years  of  his  residence  in  Boston,  he  was 
one  of  the  editors  of  the  American  Law  Register,  and  contributed 
largely  to  its  leading  articles,  as  well  as  to  its  notes  on  decisions 
of  importance  and  interest,  and  its  miscellaneous  matter.    During 
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all  this  time  he  was  also  considerably  engaged  in  giving  opinions, 
some  of  which  were  published,  in  cases  submitted  to  him/ 

Large  as  his  professional  work  during  this  period  of  his  life  was, 
he  yet  found  time  for  valuable  contributions  upon  those  constitu- 
tional questions  which  connect  the  principles  of  jurisprudence 
with  those  of  political  government.  During  the  war,  he  wrote  for 
the  London  Law  Review,  an  extended  and  very  able  article, 
which  was  republished  in  this  country,  vindicating  the  nationality 
of  the  United  States  Government.  And  also  a  letter  to  Senator 
Foot,  which  was  published  in  pamphlet  form,  on  the  powers  of 
the  National  Government,  and  its  duties  in  the  matter  of  the  res- 
toration of  the  seceding  states,  after  the  termination  of  the  war. 
He  wrote  and  published  various  other  articles  on  kindred  topics. 

Judge  Redfield  was  during  a  large  portion  of  his  life,  a  mem- 
ber of  the  Episcopal  Church,  and  deeply  interested  in  its  prosper- 
ity. He  was  a  frequent  and  interesting  contributor,  both  while 
on  the  bench  and  afterwards,  to  the  Churchman  and  other  Church 
journals.  He  was  a  delegate  to  the  General  Convention  of  the 
Church  at  all  its  sessions  from  1837  to  1861.  In  the  delibeitt- 
tions  of  that  dignified  body,  especially  on  questions  that  touched 
the  subject  of  jurisprudence,  he  had  great  influence.  He  spoke 
but  rarely,  and  never  at  much  length,  but  at  times  with  decisive 
effect. 

At  the  close  of  the  civil  war,  a  considerable  almount  of  confed- 
erate property  remained  in  Europe,  principally  in  England,  con- 
sisting of  cargoes  of  cotton,  money  balances,  ships,  munitions  of 
war,  Ac'.  To  this  property  the  United  States  Government  laid 
claim.  And  numerous  suits  in  the  English  Courts  of  Chancery 
resulted.  Most  of  it  was  subject  to  various  and  complicated 
claims  by  creditors,  consignees,  agents,  and  others,  and  the  title  to 
much  of  it  was  in  dispute.  The  pendency  and  conduct  of  these 
various  proceedings  became  very  embarrassing  to  Mr.  Adams,  the 
American  Minister  to  Great  Britain,  and  it  was  necessary  that 
competent  counsel  should  be  sent  to  Europe  to  take  charge  of  and 
direct  them.  Judge  Redfield  was  appointed  by  Mr.  Seward^ 
then  Secretary  of  State,  in  conjunction  with  Mr.  Caleb  Gushing, 
the  special  counsel  of  the  United  States  Government  for  this  pur- 
pose.    He  went  to  England  immediately  after  his  appointment, 
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and  remained  there  in  the  discharge  of  the  duty  assigned  him, 
for  two  years,  returning  home  once  during  the  period,  for  consulta- 
tion with  the  Government. 

The  business  with  which  Judge  Redfield  was  charged,  was  not 
only  important,  hut  delicate  and  difficult  in  its  bearing  upon  the 
relations  of  the  two  countries.  There  was  much  sensitiveness  of 
feeling  at  that  time  between  the  people  of  England  and  of  Amer- 
ica, growing  out  of  the  events  of  the  war,  and  the  attitude  taken 
by  Oreat  Britain.  The  Ameiican  claims  against  Great  Britain 
for  the  heavy  losses  sustained  by  privateers  fitted  out  in  England, 
were  then  unadjusted.  And  it  is  easy  to  see  how  in  rash  or  un- 
skilful hands,  the  claims  of  the  United  States  Government  upon 
citizens  of  England,  litigated  in  British  courts,  might  at  that  junc 
ture  have  been  made  productive  of  serious  misunderstandings  and 
disputes.  The  manner  in  which  Judge  Redfield  and  his  associ- 
ate discharged  this  difficult  duty,  the  ability,  and  at  the  same 
time  the  courtesy,  tact,  and  moderation  displayed,  were  worthy 
of  all  praise,  and  were  in  a  high  degree  serviceable  and  credita- 
ble to  the  Government  by  which  they  were  employed.  All  the 
success  was  attained  which  the  nature  of  the  claims  admitted  of. 
Throughout  their  prosecution,  nothing  took  place  to  disturb  the 
relations  of  the  Governments,  or  to  give  rise  to  any  aggrieved 
feeling  on  the  part  of  the  people  on  either  side,  or  of  the  parties 
more  immediately  interested.  Some  of  the  claims  were  compro- 
mised, and  all  brought  to  a  satisfactory  conclusion. 

The  circumstances  of  Judge  Redfield's  stay  in  England  were 
peculiarly  gratifying  to  him.  His  reputation  as  a  jurist  had  pre- 
ceded him,  and  the  mission  with  which  he  was  accredited  brought 
him  into  communication  with  many  persons  of  distinction.  He 
received  much  cordial  hospitality,  especially  from  judges  and 
eminent  lawyers,  and  from  some  of  the  dignitaries  of  the  Engliyh 
Church.  In  such  circles  his  conservative  views,  refined  manners, 
and  cultured  conversation,  made  him  personally  very  acceptable, 
and  placed  him  in  marked  contrast  with  those  Americans  whom 
ostentatious  wealth  has  made  conspicuous  in  European  capitals,  or 
whom  the  machinery  of  party  politics  has  introduced  inlo  a  social 
position  in  foreign  countries,  which  they  had  never  reached  at 
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home.     He  contracted  many  friendships  in  England,  that  were 
maintained  through  the  remainder  of  his  life. 

On  his  return  from  England  ho  resumed  his  residence  in  Bos- 
ton, and  the  employments  he  had  relinqnished  on  his  departure. 
From  that  time  to  the  close  of  his  life,  he  still  kept  at  work.  Id 
the  labors  and  studies  that  had  so  long  been  congenial,  he  found  re- 
lief and  consolation  through  gathering  years,  and  declining  health. 
Various  leading  articles  for  the  Law  Register  were  written  dur- 
ing this  period.  Among  them  a  review  of  the  Legal  Tender 
cases,  an  article  on.  ^'  The  right  and  duty  of  Congress  to  regulate 
commerce  on  inter-state  railways,"  another  on  the  ^^  Duties  of  the 
Legal  profession."  The  last  edition  of  his  work  on  Railways 
was  also  published  during  this  time.  And  so,  in  the  cherished 
pursuits,  continued  to  the  last,  of  the  jurisprudeuce  to  which  he 
had  devoted  his  life,  and  which  he  had  done  so  much  to  cultivate 
and  to  dignify ;  in  the  esteem  and  affection  of  its  disciples,  by 
whom  he  was  surrounded ;  in  the  communion  and  fellowship  of 
the  Church  he  loved,  he  drew  to  the  close  of  his  life,  without  an 
enemy  in  the  world.     He  realized  the  archangel's  benisoD, 

*'  Tin  many  years  over  thy  head  return, 

So  may'st  thou  live;  till  like  Hpe  fruit  thou  drop 

Into  thy  mother's  lap;  or  be  with  ease 

Gathered,  not  harshly  plucked;  for  death  mature." 


He  died  in  nharlestown,  Massachusetts,  of  an  attack  of  pneu- 
monia, on  the  23d  day  of  March,  1876,  near  the  completion  of 
his  seventy-second  year,  and  was  buried  at  Windsor,  Vermont. 

Judge  Redfield  was  twice  married ;  first,  to  Miss  Mary  Smith, 
of  Stanstead,  Canada ;  afterward,  to  Miss  Catherine  Clarke,  of 
St.  Johnsbury,  who  survives  him.  A  son  also  survives  him;  a 
daughter  died  only  six  months  previous  to  his  own  decease.  A 
brother,  Hon.  Timotht  P.  Redfield,  is  one  of  the  Justices  of 
the  Supreme  Court  of  Vermont.  E.  J.  p. 
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ABATEMENT. 


A  motion  to  dismiss  an  action  brought  by  a  married  woman,  for  the 
non-Joinder  of  her  husband  as  plaintiff,  is  in  the  nature  of  a  plea  in 
abatement,  and  must  be  filed  within  the  time  for  filing  such  pleas. 
Sncno  V.  Carpenter  et  al.  426. 

See  Pleading,  2;  Towns  and  Town  Officers,  2;  Practice,  6. 

ACTION. 

The  right  of  the  mother  of  an  illegitimate  child  to  prosecute  the  puta- 
tive father  under  the  Bastardy  Act,  dies  with  her.  Nor  can  the  town 
on  which  the  support  of  the  child  may  be  cast,  prosecute  after  her  death. 
BolUns  y.  Chalmers,  515. 

ACTION  ON  THE  CASE. 

In  case,  the  declaration  alleged  that  defendant  caused  a  citation  to  be 
served  on  plaintiffs,  citing  them  to  appear  at  the  office  of  D.,  a  Justice 
of  the  peace  in  the  town  of  M.,  at  a  certain  time,  to  be  present  at  the 
taking  of  defendant's  deposition  to  be  used  in  a  cause  between  plaintiflb 
and  defendant  then  about  to  be  tried;  that  at  the  time  named,  one  of 
plaintiffs,  with  counsel,  went  to  the  dwelling-house  of  one  D.,  a  justice 
of  the  peace  in  said  town,  who  was  the  only  person  of  that  name  therein 
authorized  to  take  depositions;  that  there  was  then  no  such  place  in 
said  town  as  the  office  of  D. ;  that  no  citation  was  then  returned  to,  nor 
in  the  hands  of,  said  D.,  citing  plaintiffs  so  to  appear;  that  there  was 
then  no  appearance  by  nor  for  defendant;  and  that  in  consequence  of 
the  service  of  said  citation,  plaintiffs  were  put  to  great  expense,  &c.  On 
general  demurrer  to  a  plea  thereto,  it  was  held,  that  as  the  declaration 
did  not  allege  that  the  citation  was  issued  maliciously  and  without  prob- 
able cause,  the  damages  alleged  were  absque  injuria,  and  ^e  declaration 
insufficient.    FeUt  et  al  v.  Davis,  151. 

See  Attachment,  1;  Infancy,  2;  Common  Carriers,  2. 
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ADVERSE  POSSESSION. 

1.  The  locus  was  inclosed  by  a  feDce  with  plaintiff's  farm  in  such  a 
manner  that  the  fence  might  indicate  that  it  was  erected  merely  for  con- 
yenience  in  fencing  the  farm,  and  not  for  the  purpose  of  inclosing  the 
locia;  and  plaintiff  performed  acts  of  possession  thereon  every  year  for 
more  than  fifteen  years.  The  court  charged  that  if  the  fence  was  so 
built  as  a  matter  of  convenience,  then  it  was  not  built  in  the  assertion 
of  a  claim  of  right  to  the  locus;  that,  in  order  to  have  much  weight  as 
evidence  of  such  claim,  it  should  appear  to  have  been  so  constructed 
that  the  parties  who  had  an  interest  in  the  land,  would,  in  the  use  of  or- 
dinary diligence,  have  been  likely  to  observe  it;  that  if  so  built  under  a 
claim  of  right,  it  was  strong  evidence  of  possession;  and  that  adverse 
possession,  to  get  title,  must  be  peaceable,  notorious'  and  exclusive. 
Held,  that  the  charge  required  the  jury  to  find,  if  they  found  for  plain- 
tiff, that  plaintiff  claimed  the  locus  as  his  own,  and  indicated  by  his  fence 
to  any  ordinary  observer  interested  to  inquire,  that  he  so  claimed  it,  and 
that  what  he  was  doing  upon  it  from  year  to  year  was  being  done  under 
his  claim;  and  that  it  was,  therefore,  in  that  respect,  without  error. 
SouU  V.  Barlow,  329. 

2.  Defendant  claimed  the  locus  as  devisee  under  the  will  of  B.,  but 
produced  no  evidence  of  any  act  done  by  B.  indicating  any  claim,  nor 
any  evidence  to  show  that  he  himself  took  or  claimed  any  possession 
until  eighteen  years  after  plaintiff's  possession  commenced.  Held,  that 
a  neglect  to  charge  the  jury  to  find  who  first  got  possession,  was  no 
error.    16. 

3.  An  entry  upon  land  in  possession  of  another,  in  order  to  work  a  le* 
gal  interruption  of  such  possession,  must  be  made  under  such  circumstan- 
ces  as  to  enable  the  party  in  possession,  by  the  use  of  reasonable  dili- 
gence, to  ascertain  the  fact  of  entry,  and  the  right  and  claim  of  the  party 
making  it.     Ih, 

4.  If  one  have  constructive  possession,  nothing  short  of  actual  pos- 
session by  another  will  divest  him  of  it.    Ih, 

AMENDMENT. 

In  assumpsit  upon  a  subscription  made  to^Hhe  stewards  of  the  Metho- 
dist Episcopal  Church  in  the  village  of  Montpelier,"  the  plaintiffs  were 
allowed  to  amend  the  writ,  which  named  as  plaintiffs  the  members  of 
the  board  to  which  the  subscription  was  made,  and  described  them  as 
such  stewards,  by  inserting  names  of  other  and  subsequently  elected 
stewards,  and  the  words,  "  a  corporation  organized,''  &c.,  defendant  ob- 
jecting, for  that  the  action'  should  have  been  brought  in  the  names  of 
those  who  constituted  the  board  at  the  time  the  subscription  was  made. 
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HM^  that  the  board  of  stewards,  by  whomsoever  composed,  constituted 
a  legal  party  for  enforcing  the  rights  of  the  body  corporate,  and  that  the 
amendment  was  therefore  matter  merely  formal,  and  properly  allowed. 
Stewards  of  Methodist  Episcopal  Church  y.  Toum^  29. 

ASSUMPSIT. 

Defendant  held  plaintiff's  promissory  note,  and  agreed  to  deliver  it  to 
S.,  to  be  held  as  collateral  security  for  plaintiff  ^s  other  note,  and  finally 
to  be  given  «ip  to  be  cancelled  ;  but  instead  thereof  he  applied  it  in  pay- 
ment of  his  own  notes.  Held,  that  as  defendant  had  used  it  for  the 
purposes  of  money  for  his  own  benefit,  plaintiff  might  recover  for  its 
misapplication,  under  the  common  counts.    Doon  v.  Bavey,  293. 

ATTACHMENT. 

1.  The  declaration  alleged  that  defendant,  '^  maliciously  intending  to 
injure  and  oppress  the  plaintitf,  and  cause  the  waste,  loss,  and  destruc- 
tion of  his  property,"  sued  out  a  writ  of  attachment  and  delivered  it  to  a 
sheriff,  who  thereupon,  pursuant  to  defendant's. instructions^  attached  all 
the  goods  in  plaintiff's  restaurant,  including  a  great  quantity  of  fruit, 
oysters,  pies,  and  other  perishable  property  exempt  from  attachment, 
refused  to  take  good  and  responsible  receiptors  therefor  that  were  offered, 
closed  the  restaurant,  and  excluded  the  plaintiff  therefrom  for  the  space 
of  twelve  hours,  whereby,  &c.  Held,  upon  general  demurrer,  that  it 
was  to  be  assumed  that  defendant  sued  out  the  writ  for  the  purpose  of 
collecting  a  just  debt,  and  that  if  he  did,  he  had  a  lawful  right  to  attach 
property ;  that  as  the  property  attached  was  merchandise  kept  for  sale 
whereof  to  make  gain,  it  was  not  exempt  from  attachment ;  that  its  be- 
ing perishable,  was  no  ground  for  its  exemption  ;  that  the  officer  was 
not  required  by  law  to  take  a  receipt  for  property  attached,  and  that  it 
was  not  unlawful  for  defendant  to  instruct  him  to  take  none  ;  that 
the  shutting  of  the  restaurantand  excluding  the  plaintiff,  were  not,  as 
matter  of  law,  an  actionable  wrong ;  and  that  defendant's  malicious 
intention  was  no  ground  of  action.    Batchelder  v.  Frank,  90. 

2.  In  trover  for  a  horse  attached,  plaintiff  claimed  it  exempt,  and 
testified  without  contradiction,  that  he  and  his  son  bought  the  horse  in 
the  spring  of  1871,  when  they  were  partners  in  putting  up  lightning 
rods  ;  that  they  used  the  horee  with  another  they  owned,  in  carrying 
lightning  rods  from  place  to  place,  and  that  in  the  fall  of  1871,  he  bought 
his  son's  interest  in  the  horse,  but  that  they  used  it  in  their  business 
during  the  summer  seasons  of  1872  and  1873  ;  that  at  the  end  of  the 
season  of  1873,  they  closed  their  business  ;  that  his  son  died  in  1874, 
after  which  he  traveled  a  little  to  collect  debts^and  to  put  up  lightning 
rods,  using  the  horse  as  before  ;  that  the  horse  was  used  once  during 
the  summer  of  1874  to  draw  a  load  of  stone,  once  to  draw  a  load  of  lum- 
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ber,  and  was  let  once  to  move  a  man,  and  that  up  to  the  time  of  the  at- 
tachment, November  19,  1874,  the  horse  was  used  to  drive  single  for 
'  purposes  of  business  and  pleasure.  Held^  that  it  could  not  be  assumed 
as  matter  of  law  that  the  horse  was  not  kept  and  used  for  team  work, 
and  that,  as  there  was  evidence  tending  to  show  that  it  was,  that  ques- 
tion should  have  been  submitted  to  the  jury,  and  that  the  court  erred  in 
ruling  as  matter  of  law  that  it  was  not.    Hiekok  v.  Thayer,  372. 

See  Receiptor. 

AUDITA  QUERELA. 

1.  In  avdita  querela  to  set  aside  the  judgment  of  a  justice  of  the 
peace,  it  appeared  that  when  the  suit  in  which  the  judgment  was  ren- 
dered was  brought,  the  complainant  had  ceased  to  be  a  resident  of  the 
state,  and  had  no  place  of  abode  and  no  known  agent  within  it;  that  the 
writ  in  said  suit  was  served  by  attaching  personal  property  of  the  plain- 
tiflf,  and  by  leaving  an  attested  copy  with  plaintiff's  son,  who  was  then 
and  thereafter  wards  a  resident  of  the  state;  that  on  of  before  the  return 
day  of  said  writ,  the  son  asked  for  and  obtained  a  continuance,  of  said 
suit;  and  that  no  recognizance  for  a  review  was  entered  before  the  issu- 
ing of  execution.  Held^  that  plaintift  was  not  affected  by  the  acts  of 
his  son;  that  the  record  of  the  justice  court  was  not  conclusive  upon 
plaintiff;  that  there  was  no  due  service  of  the  writ;  and  that  the  non- 
entry  of  a  recognizance  for  review  before  issue  of  execution,  was  fatal. 
Folsom  V.  Conner,  exr,  4. 

2.  To  continue  for  notice  under  s.  50,  cf  31,  of  the  Gen.  Sts.,  is  the 
imperative  duty  of  the  justice;  and  if  it  be  not  done,  the  judgment  may 
be  set  aside  by  audita  querela.    BoUins  v.  Clement,  98. 

BAILMENT. 

Defendant  received  money  of  plaintiff  to  secure  him  for  becoming  bail 
for  another  at  plaintiff's  request,  and  gave  plaintiff  his  accountable  re- 
ceipt therefor.  Defendant  subsequently  loaned  the  money  and  received 
interest  for  its  use.  Held,  that  he  was  liable  for  the  interest  thus  re- 
ceived, and  that  parol  evidence  was  admissible  to  show  the  facts  that 
created 'his  liability.     Qilson  v.  Martin,  474. 

See  Inkeepbb. 

BASTARDY. 
See  Action. 

BILL  OP  LADING. 
See  Railroad,  6, 7. 
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BOOK  ACCOUNT. 

1.  The  question  being  whether  the  evidence,  q,  v.,  tended  to  estab- 
lish facts  found  by  the  auditor,  and  it  appearing  that  it  did,  held^  that  his 
finding  was  conclusive,  and  not  to  be  revised  upon  exceptions.  Bixford 
V.  Miller  et  aU,  319. 

2.  Plaintiff  and  defendant  agreed  in  writing  that  plaintiff,  upon  de- 
fendant's request,  should  send  defendant  sewing  machines  to  sell;  that 
defendant  should  sell  them,  and  remit  therefor  within  four  months  from 
date  of  shipment;  that  upon  defendant's  failure  so  to  sell  and  remit,  plain- 
tiff might  charge  him  with  all  machines  not  settled  for,  and  that  the 
amount  so  charged  should  be  immediately  due  and  collectible.  Three  ma- 
chines were  accordingly  sent  to  defendant,  but  never  accounted  for;  and 
in  a  little  more  than  six  months  from  date  of  shipment,  plaintiff  charged 
them  to  defendant,  and  advised  him  thereof  by  letter.  In  book  account 
for  the  sum  so  charged,  it  was  held  that  plaintiff  had  the  right  to  treat 
the  machines  as  sold  to  defendant  at  the  time  they  were  charged,  and 
might  recover  in  that  form  of  action.  Victor  Sewing  Machine  Co.  v. 
Weeks,  342. 

3.  In  book  account,  defendant  defended  before  the  auditor  under  the 
Statute  of  Limitations  only.  Held,  a  waiver  of  his  right  to  thereafter 
object  to  the  form  of  action.    Bliss  v.  Allard,  350. 

4.  G.,  who  was  at  work  for  defendant  under  a  contract  to  get  out 
lumber,  wishing  to  buy  goods  of  plaintiffs,  offered  them  his  order  upon 
defendant,  which  they  took,  charged  to  defendant,  credited  to  G.,  and 
presented  to  defendant  for  acceptance.  Defendant  declined  to  accept  it 
unconditionally,  saying  that  he  was  owing  G.  only  a  little  over  filOO,  but 
that  plaintiffs  might  leave  it,  and  that  ^^  he  thought  he  could  save  it  for 
them"  if  G.  went  on  with  the  job,  as  he  thought  he  would,  and  that  he 
would  keep  all  over  the  running  expenses  of  the  job  for  them.  The 
order  was  left  with  defendant,  who  charged  it  in  G's  pass-book,  and  ever 
after  kept  it,  though  plaintiffs  had  called  for  its  production.  When  the 
order  was  left  with  defendant,  he  was  not  in  fact  owing  G.,  and  was 
never  after  indebted  to  him,  as  he  was  obliged  to  pay  him  as  his  work 
progressed,  to  enable  him  to  go  on  with  it.  Held,  that  there  was  no  ac- 
ceptance of  the  order  sufficient  to  bind  defendant  to  its  payment  Mc- 
Eowen  A  Co.  v.  Scott,  376. 

5.  There  was  no  evidence  before  an  auditor  except  depositions  intro- 
duced by  the  plaintiff.  The  auditor  found  that  the  statements  contained 
in  the  depositions  were  true,  and  attached  the  depositions  to  his  report, 
and  found  for  plaintiff,  subject  to  the  opinion  of  the  court  ''  on  the  facts 
stated  in  the  depositions."  Held,  that  as  defendant  would  not  necessa- 
rily be  liable  although  it  should  be  inferred  that  the  County  Court  found 
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all  the  facts  that  tlie  evidence  tended  to  show,  it  was  a  case  where  the 
facts  should  be  -distinctly  stated.    Marcy  v.  Merrifield^  500. 

CHANCERY. 

1.  The  rule  as  to  the  amount  of  evidence  necessary  to  overcome  an 
answer  responsive  to  the  bill,  commented  upon  and  explained.  Field 
ei  aL  V.  Wilbur  et  a{«.  157. 

2.  The  answer  is  evidence  only  where  it  is  a  clear,  positive,  and  di- 
rect denial  of  the  allegations  of  the  bill.  Fei2e  and  Wife  v.  Blodgeit  and 
Wife,  270. 

3.  To  overcome  such  an  answer,  it  is  necessary  that  there  should  be 
only  enough  evidence  to  outweigh  it,  the  answer  being  only  equivalent 
to  the  deposition  of  one  witness.    2&. 

4.  In  equity,  parol  evidence  is  admissible  to  reform  a  written  con- 
tract ;  but  it  must  be  of  the  strongest  and  most  conclusive  character. 
Barry  v.  Harris^  392. 

5.  In  equity,  parol  evidence  is  admissible  to  show  mistake  in  a  writ- 
ten contract,  as  well  when  the  orator  seeks  affirmative  relief  on  the 
ground  of  mistake,  as  when  the  defendant  sets  it  up  as  a  defence,  or  to 
rebut  an  equity.    Ih. 

6.  When  a  contract  is  reformed  in  chancery,  the  court  will  retain  the 
case,  and  grant  such  further  relief  as  the  party  may  be  entitled  to.    lb. 

7.  The  equitable  owner  of  a  non-negotiable  chose  in  action,  may 
maintain  suit  thereon  in  chancery  in  his  own  name.    26. 

See  Railroad,  3. 

COMMON  CARRIERS. 

1.  A  carrier  of  freight  is,  as  against  the  acts  of  the  shipper,  bound  to 
the  exercise  of  reasonable  care  and  diligence  only.  Thus,  where  plain- 
tiff loaded  heavy  machinery  upon  a  platform  car,  and  blocked  its  wheels 
with  insufficient  blocking  insecurely  nailed,  by  reason  whereof  the  ma« 
chinery,  while  being  transported  by  defendant,  broke  from  its  fastenings 
without  fault  of  defendant  in  the  running  of  the  train  or  in  maintenance 
of  the  track,  and  was  injured,  it  was  held,  that  defendant  was  not  liable 
therefor,  although  its  yard-master  and  forwarder  of  f)reight  cars  saw  the 
fastenings  and  noticed  their  insufficiency  before  the  injury  was  done. 
Boss  V.  Troy  &  Boston  Bailroad  Co,  364. 

2.  The  shipper  of  the  machinery,  who  lived  in  R.,  was  under  con- 
tract to  erect  a  building  for  the  consignees,  in  P.,  and  furnish  it  with 
machinery,  for  a  gross  sum,  the  consignees  paying  freight  on  the  mar 
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cbinery.    HM,  that  the  shipper  might  maiDtain  rd  action  agalDst  the 
carrier  for  injuries  done  to  the  machinery  while  in  transit.    Ih. 

See  Bailboab,  1,  3,  4, 6,  7. 

COMPOSITION  WITH  CREDITORS. 

In  assumpsit  for  money  paid,  &c.,  defendants,  who  were  insolvent, 
and  who  had  been  trying  to  compound  with  their  creditors,  and  whose 
property  had  been  under  attachment  at  the  suit  of  B.,  introduced  in  evi- 
dence in  bar  of  plaintiff  ^s  claim,  a  written  instrument  signed  by  plain- 
tiff, and  other  but  not  all  of  defendants'  creditors,  by  B.,  and  by  defend- 
ants themselves,  whereby  it  was  agreed  that  "'  the  creditors  of"  the  de- 
fendants should  "  accept  their  pro-rata  parts  of  the  sum  of  twelve  hun- 
dred  dollars  in  full  satisfaction  of  their  respective  claims,"  that  their 
several  dividends  should  be  ascertained  by  ascertaining  defendants^  en- 
tire unsecured  indebtedness,  and  dividing  said  sum  pro  rata  upon  sucli 
indebtedness—paying  to  each  creditor  such  a  part  of  such  sum  as  his 
debt  was  of  such  entire  indebtedness,  and  that  defendants  and  B.  should 
pay  to  each  creditor  his  part  of  said  sum,  upon  demand,  after  execution 
of  said  instrument,  and  afler  proof  of,  or  agreement  upon,  the  sum  due. 
Held^  that  as  the  instrument  was  not  executed  by  all  the  parties  thereto, 
it  was  not,  under  its  provisions,  binding  upon  the  plaintiff.  Chase  v. 
Bailey  <«>  Co.  71.      . 

CONTRACT. 

1.  Plaintiff,  by  its  president,  agreed,  for  a  subscription  of  $1200,  to 
build  a  depot  in  a  certain  place.  Parties  interested  started  a  subscrip- 
tion paper.  After  a  part  of  the  required  sum  had  been  subscribed,  the 
president  notified  subscribers  and  others  that  he  required  in  lieu  of  such 
general  subscription,  an  assumption  by  two  or  three  responsible  persons 
of  the  payment  of  the  sum  required,  and  thereupon  L.  and  others  prom- 
ised by  parol  to  assume  it,  after  which,  canvass  was  made  for  further 
subscriptions,  and  subscriptions  obtained  for  $1400,  the  subscribers  in- 
tending not  only  to  put  L.  and  others  in  funds,  but  to  pay  in  part  for  a 
telegraph  line.  In  assumpsit  by  plaintiff  against  a  subscriber,  the  court 
charged  that  if  the  undertaking  of  L.  and  others  was  a  mere  collaterar 
guaranty,  the  plaintiff  might  recover,  but  that  if  the  promise  of  L.  and 
others  was  substituted  for  the  subscription,  and  plaintiff  agreed  to  look 
to  them  alone  for  payment,  it  could  not  recover.  Held,  that  on  those 
facts,  L.  and  others  were  the  contracting  party  with  plaintiff;  that  they 
alone  could  be  sued  for  a  breach  ;  and  that  the  charge  was  without  error. 
Lamoille  Valley  Bailroad  Co.  v.  Marsh,  37. 

2.  The  trustees,  wanting  work  done,  wrote  to  B.,  whom  they  had 
employed  some,  to  that  effect,  and  he,  being  unable  to  do  it,  told  defend- 
ant of  it,  saying  that  he  should  expect  to  receive  S3  a  day  and  his  ex- 
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penses  for  the  work,  and  that  if  defendant  wanted  to  do  it,  he  woald 
write  to  the  trustees,  introducing  him,  and  he  did  so.  Defendant  went 
to  do  the  work,  expecting  to  receive  therefor  the  wages  named  by  R., 
and  began  to  work  on  June  3, 1873,  but  under  no  express  contract  with 
the  trustees  as  to  the  rate  per  day  at  which  he  should  be  paid,  and  the 
trustees  did  not  ask  him  what  he  should  expect  to  receive.  But  on 
August  1,  defendant  noti  Qed  them  that  he  should  ask  (3  a  day  and  his 
board,  which  was  the  same  as  S3.50  a  day  without  board.  The  trustees 
did  not  say  they  would  pay  that,  but  allowed  defendant  to  continue  at  work 
until  April  29,  1874,  without  anything  further  being  said  about  wages. 
Held,  that'  the  trustees  were  bound  to  pay  defendant  at  the  rate  of  $3.50 
a  day  for  the  whole  period,  having,  as  to  the  time  before  August  1,  im- 
pliedly adopted  the  terms  named  b^  B.,  and  as  to  the  rest  of  the  time, 
bound  themselves  by  retaining  defendant  after  having  been  notified  by 
him  that  he  should  ask  pay  at  that  rate.     Wilder  v.  Stanley  A  2V.  105. 

3.  The  contract  declared  upon  provided  that  plaintiff  should  do  the 
work  to  the  satisfaction  of  the  railroad  company,  in  ^^  accordance  with 
the  instructious  and  directions ''  of  its  engineer,  and  agreeably  to  the 
specifications  adopted,  which  it  was  agreed  should  govern  the  execution 
of  the  contract.  Held,  that  that* provision  did  not  give  defendants  the 
right,  under  directions  of  the  engineer,  to  stop,  but  only  to  direct,  the 
execution  of  the  work  agreed  to  be  done.    Morey  v.  King  et  als.  304. 

4.  Plaintiff  presented  claims  against  the  defendant  estate  for  work 
and  labor,  &c.,  and  the  referee  reported  that  '*  the  proof  was  not  clear 
that  the  charges  were  made  from  time  to  time  as  the  indebtedness  as 
claimed  accrued,  or  that  they  were  originally  intended  to  be  charged  at 
all,  either  on  book  or  otherwise,  but  that  at  some  time  before  the  com- 
missioners sat,  the  plaintiff  had  the  items  of  his  account  on  a  piece  of 
paper,  which  was  lost."  Held^  that  plaintiff  was  not  thereby  precluded 
from  recovering.    Davia  v.  Davis^s  Est  464. 

8u  Damages,  2  -   Witness,  3. 

CORPORATIONS,  MUNICIPAL  AND  AGGREGATE. 

1.  The  charter  of  a  village  corporation  is  a  public  law,  and  need  not 
be  recited  in  pleading,  as  the  court  will  take  judicial  notice  thereof 
Village  of  WinoosU  v.  Qokey,  282. 

2.  A  village  charter  provided  that  the  corporation  might  pass  ordi- 
nances to  suppress  and  restrain  the  use  of  billiard  tables,  and  there- 
under the  corporation  passed  an  ordinance,  prohibiting  the  keeping  of 
billiard  tables  in  saloons,  ^^  for  hire  or  public  use,"  without  license,  re- 
corded by  the  village  clerk,  under  a  penalty  of  S50.  Hdd^  that  the  char- 
ter conferred  power  to  pass  such  ordinance.    lb. 

See  Amendment. 
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COUNTY  COURT. 
See  Jurisdiction,  2. 

CRIMINAL  LAW. 

1.  The  indictment  alleged  that  the  respondent,  on,  &c.,  at,  &c.,  then 
and 'there  heing  a  married  man,  and  having  a  wife  then  living,  did  car- 
nally know  C,  she  then  and  there  heing  a  married  woman,  and  the  wife 
of  L.,  of,  &c.,  who  was  then  living,  and  not  the  wife  of  the  respondent, 
and  with  her  did  then  and  there  commit  the  crime  of  adultery  by  car- 
nally knowing  her,  Ac,  Held,  good  on  motion  in  arrest.  State  v.  Bridg- 
man,  202. 

2.  When  the  indictment  sets  forth  the  offense  with  common-law 
strictness  and  certainty,  the  respondent  is  not,  as  matter  of  legal  right, 
entitled  to  any  further  specification  of  the  crime  for  which  he  is  tried. 
Whether  specifications  shall  be  furnished  or  not,  and  if  furnished,  how 
the  trial  shall  proceed  thereon,  rests,  unless  the  respondent's  legal  rights 
are  thereby  abridged,  wholly  in  the  discretion  of  the  court,  and  is  not 
revisable  in  the  Supreme  Court.    16. 

3.  Upon  an  indictment  for  adultery,  the  husband  of  the  woman  with 
whom  the  act  was  committed,  may  testify  to  circumstances  that  do  not 
directly  criminate,  but  only  tend  to  criminate,  her.  Thus,  the  prosecu- 
tion having  shown  that  after  the  respondent  had  been  seen  to  enter  the 
woman's  shop,  the  husband  was  seen  to  try,  unsuccessfully,  to  enter,  and 
the  respondent,  shortly  followed  by  the  woman,  soon  after  to  come  out, 
it  was  Tield  admissible  for  the  husband  to  testify  that  he  had  sometimes 
tried  the  door  and  found  it  locked,    ib. 

4.  Evidence  of  other  acts  of  improper  familiarity  and  adultery  be- 
tween the  parties  to  the  alleged  offense,  continuing  from  before  until 
after  the  offense  charged,  and  after  indictment  found,  is  admissible, 
although  it  proves  other  and  distinct  offences,  to  show  the  true  relation 
of  the  parties  to  each  other, — to  show  that  the  restraints  and  safeguards 
of  common  deportment  and  conventionality,  and  of  the  natural  modesty 
that  is  presumed  to  exist,  have  been  broken  through  and  displaced  by 
the  adulterous  disposition,  and  the  habits  of  adulterous  intercourse.    i&. 

5.  Certain  witnesses  for  the  prosecution  having  testified  as  to  the  act 
upon  which  the  prosecution  had  elected  to  rely  for  a  conviction,  other- 
wise than  as  they  had  informed  the  prosecuting  attorney  they  would, 
and  otherwise  than  as  they  had  on  another  trial  involving  the  same 
question,  the  prosecuting  attorney  requested  to  be  allowed  to  ask  the 
jury  to  convict  upon  another  act  of  the  same  kind,  evidence  of  which 
had  been  introduced.    The  court,  who  had  heard  the  testimony  on  the 
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other  trial,  granted  the  request,  saying  in  explanation,  in  presence  of  the 
jury  hut  not  to  them,  that  they  granted  it  hecause  of  the  change  in  the 
testimony  and  the  manner  in  which  it  was  given,  which  had  satisfied 
them  that  the  witnesses  had  been  influenced  by  some  one.  Held,  no 
error.    lb. 

DAMAGES. 

1.  In  case  for  fraudulent  warranty  of  a  yoke  of  oxen,  the  declaration 
alleged  that  defendant  falsely  and  fraudulently  warranted  the  oxen  well 
broken,  orderly,  peaceable,  and  suited  for  a  special  purpose  known  to 
defendant,  for  which  plaintiff  wanted  them,  whereas  they  were  unbroken, 
disorderly,  wild,  and  unsuited  for  said  purpose,  as  defendant  well  knew. 
Defendant  was  allowed,  against  plaintiff 's  objection,  to  show  their  fair 
market  vahie  at  the  time  of  sale  ;  but  the  court  charged  that  the  differ- 
ence between  the  value  of  the  oxen  as  they  actually  were,  and  their 
value  as  it  would  have  been  if  they  had  been  as  warranted,  was  the 
measure  of  damages.  Held^  that  the  evidence  was  inadmissible^  and 
that  the  error  of  its  admission  was  not  cured  by  the  charge.  Wing  v. 
Chapman,  33. 

2.  The  defendant,  in  the  course  of  his  employment,  made  a  lathe  for 
the  trustees,  which,  partly  by  reason  of  the  faultiness  of  the  plan  pre- 
scribed by  the  trustees,  partly  by  reason  of  the  unsuitableness  of  the 
tools  and  machinery  furnished  by  the  trustees  for  its  construction,  and 
partly  by  reason  of  the  defendant's  unskillful ness,  was,  when  com- 
])leted,  unsuited  for  the  work  for  which  it  was  designed,  and  worthlcsa. 
In  the  course  of  his  work,  a  chain-lathe  belonging  to  the  trustees  was 
carelessly  brokpn  by  him.  The  trustees  claimed  damages  for  their  loss 
in  those  two  ways.  Held,  that  the  sum  claimed  as  damages  for  the 
worthiessness  of  the  lathe,  should  not  be  deducted  from  defendant's 
wages,  but  that  the  sum  claimed  for  the  loss  through  the  breaking  of 
the  chain-lath c,  might  be.     Wilder  v.  Stanley  &  Tr,  105. 

3.  The  rule  of  damages  for  negligent  delay  in  the  transportation  of 
goods  by  common  carriers,  is  the  difference  between  the  market  value 
of  the  goods  at  the  time  they  should  have  arrived  at  the  place  of  delivery 
and  the  time  they  did  arrive  there,  with  interest  thereon,  om  damagu 
from  that  time.    Newall  et  ala.  v.  Smith  db  Clarkj  255. 

4.  When  the  vendor  sells  a  thing  for  a  particular  purpose,  and  de- 
frauds the  vendee  in  respect  to  its  fitness  for  that  purpose,  he  is  liable 
for  all  damage  directly  resulting  from  the  prudent  use  of  the  thing  for 
such  purpose.  Thus,  held,  that  defendant  was  liable  for  the  diminution 
in  the  value  of  plaintiff's  dairy  resulting  from  the  use  of  an  iropott^nt 
bull  that  defendant  had  fraudulently  sold  him,  if  plaintiff -used  the  bull 
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with  ordinary  care  and  diligence  in  discovering  his  defect  and  prevent- 
ing consequent  damage.    Maynard  v.  Maynard^  297. 

5.  Held^  that  plaintiff  might  show  that  his  cows,  on  account  of  not 
having  been  gotten  with  calf,  produced  less  butter  than  they  had  been 
accustomed  to  produce.    lb, 

6.  The  declaration  set  out  a  contract  by  which  plaintiff  agreed  to 
construct  all  the  culvert  masonry,  cattle-pnsses,  and  excavating  founda- 
tion-pits on  certain  sections  of  railroad,  and  defendants  agreed  to  pay  at 
certain  prescribed  rates  for  all  culvert  masonry  and  excavating  founda- 
tion-pits so  constructed,  and  for  all  paving  done,  and  alleged  that  after 
the  contract  was  in  part  performed,  plaintiff  was  by  defendants  wrong- 
fully prevented  and  discharged  from  any  further  performance  thereof. 
Held,  that  plaintiff  could  recover  for  the  profits  he  would  have  received 
if  he  had  been  permitted  to  complete  the  work  he  had  agreed  to  do,  but 
which,  by  reason  of  such  wrongful  discharge,  he  did  not  receive  ;  but 
that,  as  by  the  contract  declared  upon  he  had  not  agreed  to  do  the  pav- 
ing, he  could  not  recover  for  being  prevented  from  completing  it. 
Morey  v.  King  et  aU.  304. 

7.  Orator  and  C.  bought  defendant's  business  as  a  carrier  of  freight 
over  certain  routes,  together  with  his  carrying  equipment,  upon  the  un- 
derstanding that  defendant  should  not  re-engage  therein  ;  and  defend- 
ant executed  a  writing  promising,  for  value  received,  to  pay  five  hundred 
dollars  on  demand  if  he  should  so  re-engage.  Held^  that  the  damages 
were  stipulated.    Barry  v.  Harris ^  392. 

8.  In  trespass  for  damages  to  a  house,  as  the  damages  were  not  shown 
to  have  affected  the  reversion,  and  as  they  were  direct  violations  of  the 
tenant's  right  to  the  enjoyment  of'  the  house,  it  was  held  that  the 
tenant  was  entitled  to  recover  for  the  actual  damage  thereto.  Weston 
V.  QravUny  607. 

DEED. 

■ 

1.  The  southerly  line  of  the  land  described  in  plaintiff's  deeds  as  350 
feet  from  the  center  line  of  a  railroad,  would  cut  fifty  feet  from  the  north 
side  of  defendant's  two  lots.  Said  deeds  referred  to  a  plan,  which  was 
recorded  with  the  deeds,  and  defendant  claimed  that  said  plan  indicated 
by  its  scale  that  the  southerly  line  of  plaintiff's  land  was  intended  to  be 
300  feet  from  the  center  line  of  the  railroad  instead  of  350  feet,  and  that 
this,  and  other  extrinsic  evidence,  should  control  the  construction  of  the 
deeds.  The  deeds  did  not  refer  to  the  plan  for  angles,  length  of  lines, 
nor  distances,  but  rather  as  indicating  the  shape  of  the  plot  conveyed. 
Tliey  referred  to  certain  letters  on  the  plan  as  fixed  points,  but  those 
points  on  the  ground  were  determined  by  distances  from  the  center  line 
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of  the  railroad,  giving  feet  and  figures.  No  monument  upon  the  ground 
was  referred  to,  and  it  did  not  appear  that  any  existed.  The  location  of 
the  center  line  of  the  railroad  was  conceded.  Both  parties  derived  title 
from  the  same  source,  and  plaintiff's  deeds  were  first  executed.  HM, 
that  the  deeds  could  not  he  controlled  by  extrinsic  evidence.  Grand 
Trunk  Raihoay  Co.  v.  Dyer^  74. 

2.  Said  deeds  described  the  land  thereby  conveyed  by  courses  and 
distances,  and  declared  it  to  contain  20.55  acres  more  or  less.  The  lines 
as  claimed  by  plaintiff  would  include  a  little  over  24  acres,  and  as  claimed 
by  defendant,  21.3  acres.  Held,  that  the  statement  of  quantity  would 
not  control  the  construction  of  the  deed.    i&. 

3.  In  1852,  the  year  in  which  the  respective  deeds  under  which  the 
parties  claimed  were  executed,  the  chief  engineer  of  the  railroad  com- 
pany to  which  the  land  claimed  by  plaintiff  as  lessee  was  originally 
deeded,  sent  the  plan  referred  to  in  said  deeds  to  £.,  a  civil  engineer  in 
the  employment  of  said  company,  directing  him  to  mark  the  lines  and 
courses  indicated  thereon,  by  placing  sticks  in  the  ground  at  such  cor- 
ners, which  he  did,  placing  them  on  the  line  claimed  by  defendant, 
around  some  of  which  he  put  stones.  Nothing  further  was  done  to 
mark  *  the  boundaries  of  defendant's  lots  till  1860,  when  plaintiff  put 
stone  posts  to  mark  the  northerly  line  of  said  lots  according  to  its  claim 
of  350  feet  from  the  center  line  of  the  railroad.  Held,  that  these  facts 
were  extrinsic,  and  could  have  no  connection  with  the  legal  construction 
of  plaintiff's  deeds,  and  that  plaintiff  was  not  thereby  estopped.     lb. 

4.  Parol  evidence  is  admissible  to  show  the  true  consideration  of  a 
deed.    Ihtrant  v.  Shurtleff  <«>  Tr.  141. 

See  Evidence,  4. 

DEPOSITION. 

The  County  Court  found  upon  trial  that  the  notice  for  the  taking  of  a 
deposition  was  sufficient.    Held,  conclusive .    Folsom  v.  ConntTy  exr.  4. 

DIVORCE. 

1.  Procedure  in  divorce  cases  in  this  state,  has  not  been  regarded  as 
subject  to  and  ruled  by  the  law,  forms,  and  rules  of  pleading  that  pre- 
vail and  rule  in  common-law  cases.  It  has  been  practiced  and  supposed 
that  anything  that  would  disentitle  the  applicant  for  divorce  to  have  it 
granted,  might  be  alleged  and  shown  on  hearing,  without  regard  to  any 
particular  formality  of  allegation.    Sh(ickett  v.  Shackett,  195. 

2.  To  a  petition  for  divorce  for  refusal  to  support,  adultery,  and  intol- 
erable severity,  it  was  pleaded  by  way  of  estoppel,  that  upon  a  former 
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petition  by  the  petitioner,  she  was  adjudged  guilty  of  adultery  that  had 
not  been  condoned.  Held,  on  demurrer,  that  the  adultery  alleged  in  the 
plea  was  a  bar  to  a  divorce  for  any  of  the  causes  set  forth  in  the  peti- 
tion, and  that  the  plea  was  sufScient,  and  needed  not  to  allege  that  there 
was  no  condonation  by  the  petitionee  after  the  adjudication  pleaded.    lb. 

EJECTMENT. 

Ejectment  to  recover  possession  and  mesne  profits  of  certain  premises 
of  which  plaintiff  and  other  heirs  of  J.  were  tenants  in  common.  At  the 
time  suit  was  brought,  defendant  was  in  possession  of  the  demanded 
premises,  expressly  denying  the  title  of  plaintiff  and  his  co-tenants,  to 
which  he  was  a  stranger,  claiming  under  another  title,  and  refusing  to 
give  possession  to  plaintiff.  At  the  time  of  trial,  defendant  had  acr 
quired  the  title  of  one  of  plaintiff's  co-tenants,  but  he  still  insisted  on 
his  former  pretended  title.  Held,  that  the  continuance  of  the  reliance 
upon  that  title  was  a  continuance  of  the  ouster,  and  that  plaintiff  was 
entitled  to  recover.    Dodge  v.  Page,  137. 

ESTOPPEL. 

1.  In  ejectment,  it  appeared  that  other  parties  had  built  houses  on 
other  parts  of  the  line  claimed  by  defendant,  300  feet  from  the  center 
line  of  the  railroad,  ami  had  occupied  and  claimed  title  thereto  for  more 
than  fifteen  years,  in  all  which  plaintiff  had  acquiesced,  and  that  if  plain- 
tiff's line  was  extended  as  claimed,  it  would  cut  fifty  feet  from  the  front 
of  these  lots  and  buildings.  Held,  that  plaintiff  was  not  thereby  estop-* 
ped,  as  against  defendant,  from  claiming  that  its  line  extended  350  feet 
from  the  center  line  of  the  railroad.  Orand  Trunk  Bailway  Co,  v. 
Dyer,  74. 

2.  B.  was  interested  with  the  plaintiff,  his  son,  in  the  note  in  suit, 
which  purported  to  be  signed  by  defendant  as  surety  for  his  son,  the 
principal.  The  testimony  tended  to  show  that  B.,  having  heard  rumors 
unfavorable  to  the  principal's  solvency,  went  to  dcfendaht,  told  him  he 
held  a  note  against  him,  and  as  he  signed  it  as  surety,  and  it  was  over- 
due, he  thought  he  would  let  him  know  about  it;  that  defendant  there- 
upon looked  at  the  note,  and  at  his  name  thereon,  and  said,  ^^  It  is  all 
right;"  that  about  ten  days  thereafter,  defendant  asked  B.  what  interest 
his  (defendant's)  son  wns  p<iyiug  on  the  note,  and  was  told,  and  there- 
upon said  that  that  was  better  than  they  could  do  at  the  bank;  and  that 
thereafler  B.  supposed  "  everything  was  all  right,"  and  made  no  attempt 
to  collect  the  note,  nor  to  press  payment  thereof,  until  about  a  year  and 
a  half  afterwards,  though  the  principal  continued  in  business  about  six 
months  thereafter  as  before.  Held,  that  the  testimony  tended  to  show 
all  that  was  necessary  to  estop  defendant  from  denying  that  he  signed 
the  note.    Bates  v.  Ledair^  229. 
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3.  Administrators  conveyed  land  of  their  intestates  by  a  deed  in  the 
common  fnrm  of  an  administrator's  deed,  except  that  it  contained  a  gen- 
eral covenant  of  warranty.  One  of  the  administrators  subsequently  ac- 
quired in  his  own  right  a  prior  outstanding  easement  in  the  land.  Held^ 
that  the  administrators  had  no  power  to  make  such  covenant  binding 
upon  the  estates  that  they  represented,  but  that  they  were  personally 
bound  thereby,  and  that  the  interest,  when  it  accrued,  fed  the  estoppel. 
Prouty  et  ah  v.  Mather,  415. 

See  Deed,  3;  Trespass,  3. 

EVIDENCE. 

1.  In  case  for  conspiracy  to  defraud  plaintiff  by  selling  to  him  a  sick 
cow  owned  by  defendant  C,  plaintiff  offered  evidence  tending  to  show 
that  B..  the  other  defendant,  who  had  previously  sold  the  cow  to  C-,  and 
who  recommended  her  to  plaintiff,  had  said,  while  C.  owned  her,  that 
she  was  sick,  and  had  passed  bloody  urine  ever  since  the  previous  spring. 
Held,  admissible,  to  show  B's  knowledge  of  the  cow's  condition  when  he 
BO  recommended  her.    I^ewton  v.  Brown  et  al.  16. 

2.  The  defendant  sought  to  show  by  parol  that  H.,  who  procured  his 
subscription,  agreed  at  the  time  it  was  made  that  he  should  be  allowed 
to  pay  it  in  work  upon  the  building  for  the  erection  of  which  it  was 
made.  Held,  that  as  the  subscription  and  the  alleged  agreement  as  to 
the  manner  of  its  payment  were  set  forth  as  a  single,  entire,  and  com- 
pleted transaction,  and  as  the  subscription  was  also  on  its  face  a  single, 
entire,  and  completed  contract,  the  evidence  was  not  admissible.  Stew- 
ards of  Methodist  Episcopal  Church  v.  Town,  29. 

3.  In  assumpsit  for  work  and  labor  of  the  value  of  $35.30,  to  which 
the  general  issue  was  pleaded,  the  referee  reported  that  defendant 
offered  evidence  of  cash  items  charged  to  plaintiff  on  book,  amounting 
to  917.65,  to  the  admission  of  which  plaintiff  objected,  for  that  defendant 
had  not  pleaded  payment,  but  upon  the  admission  of  which  defendant 
insisted,  for  that  such  items  might  be  shown,  as  payment,  under  the 
general  issue.  Held,  that  the  finding  of  the  referee,  in  connection  with 
the  claim  made  by  defendant  at  the  time  the  evidence  was  presented, 
was  equivalent  to  an  express  finding  that  the  items  were  a  payment  in 
fact  of  a  portion  of  plaintiff's  claim,  and  that  the  evidence  was  admissible. 
Shaw  V.  Moon,  68. 

4.  Extrinsic  evidence  is  not  admissible  to  contradict,  add  to,  or  vary 
a  written  instrument.  Thus,  in  ejectment,  where  plaintiff,  in  support  of 
his  title,  introduced  in  evidence  a  deed  from  R.  to  Itufus  V.,  and  a  deed 
from  Russell  Y.  to  F.,  under  whom  he  claimed  and  offered  evidence  that 
Rufus  y.  and  Russell  Y.  were  the  same  person,  that  the  name  BushU 
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V.  was  the  true  one,  and  that  the  insertion  of  the  name  Rufus  as  that  of 
the  grantee  in  the  first-named  deed,  was  a  clerical  error,  it  was  held^ 
that. the  evidence,  the  purpose  of  which  was,  in  legal  effect,  to  reform 
the  deed,  was  inadmissible.    Pitts  v.  Broton^  86. 

5.  In  case  for  deceit  in  the  sale  of  wool,  it  appeared  that  defendant 
represented  the  wool  to  be  ordinary  fleece  wool,  when,  in  fact,  there 
was  a  large  quantity  of  pulled  wool,  tag-locks,  and  other  foreign  matter 
rolled  inside  of  the  fleeces.  Defendant  sought  lo  introduce  evidence  of 
the  custom  of  buyers  in  examining  wool  when  buying  it,  which  was 
excluded.  Held^  that  plaintiffs  had  a  right  to  rely  on  defendant's  repre- 
sentatioB,  whatever  the  custom  of  buyers  in  examining,  and  that  the 
evidence  was  properly  excluded.     Chamberlin  &  Co,  v.  Eankin,  133. 

6.  It  having  appeared  that  plaintiffs  knew  before  the  purchase  that 
some  of  the  wool  was  unwashed,  and  had  been  kept  so  long  that  tlu; 
fiber  was  impaired,  the  defendant  offered  evidence  to  show  that  tbe 
agent  of  plaintiffs  who  made  the  purchase  had  several  times  said  before 
making  it,  that  he  had  seen  the  wool,  that  it  wa&  damaged,  and  that  he 
did  not  want  to  buy  it ;  which  the  agent  denied.  The  court  charged 
that  the  evidence  was  to  be  considered  only  as  affecting  the  agent's 
credibilit}'  as  a  witness.  Held^  that  though  such  evidence  was  evidence 
in  chief,  tending  to  show  that  he  had  the  knowledge  thereby  indicated 
at  the  lime  of  purchase,  yet  as  it  had  no  tendency  to-  show  that  he  had 
knowledge  of  the  defects  for  which  plaintiffs  sought  to  recover,  and  as  it 
only  tended  to  show  his  knowledge  of  what  was  already  known  to  the 
plaintiffs,  the  charge  was  without  error  of  which  the  defendant  could 
complain,    lb. 

7.  It  appeared  that  the  plaintiffs  did  not  cleanse  the  inferior  kind  of 
wool,  nor  sell  it  until  after  suit  was  brought ;  that  they  could  not  tell 
what  they  received  for  it ;  and  that  they  did  not  sell  the  different  kinds 
separately.  Hdd,  that  those  facts  were  not  to  be  taken  as  against 
plaintiffs,  unless  it  appeared  that  they  withheld  information  relative 
thereto  that  they  reasonably  might  have  furnished,  or  might  have  ex- 
pected to  be  called  on  to  furnish,    lb, 

8.  Evidence  of  admissions  made  on  the  occasion  of  an  attempted 
compromise  of  a  pending  controversy,  if  of  a  fact  admitted  because  it  it 
a  fact,  and  not  because  the  party  admitting  it  is  willing  to  treat  it  as  one 
to  effect  a  settlement,  is  admissible.    Doon  v.  Bavey,  293. 

9.  Things  proved  to  have  once  existed  in  a  particular  state,  are  pre- 
sumed to  continue  in  that  state  till  the  contrary  is  shown.  Thus,  where 
in  book  account  defendants  relied  on  the  Statute  of  Limitations,  and 
plaintiff  proved  that  defendants  were  resident  in  New  York  when  the 
cause  of  action  accrued,  it  was  held  that  they  were  presumed  to  continue 
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to  reside  there,  aod  that  it  devolved  on  them  to  show  that  they  did  not. 
Rixford  v.  Miller  et  aU.  319. 

10.  A  written  contract  having  no  latent  amhiguity,  can  neither  be 
qualified  nor  controlled,  enlarged  nor  diminished,  hy  evidence  of  a  con- 
temporaneous parol  understanding.  Thus,  where  defendant  addressed 
plaintiffs  by  writing  signed  by  him  and  plaintijffs'  agent,  requesting  them 
to  send  him  a  set  of  patent  milk- pans,  and  saying,  '^  I  agree  to  pay  you 
*  *  *  if  satisfied  with  the  pans,"  it  was  held  that  evidence  of  an 
agreement  between  defendant  and  said  agent  as  tu  the  manner  in  which 
the  pans  should  be  tested,  enterecl  into  at  the  time  the  written  contract 
was  drawn,  and  as  part  of  the  same  agreement,  was  inadmissible.  Dag- 
gett et  at  v.  Johnson,  345.  ■ 

11.  In  trover  for  a  horse  alleged  to  have  been  purchased  by  defend- 
ant with  the  fraudulent  intent  of  getting  possession  of  it  without  paying 
therefor,  plaintiflf  off*ered  evidence  that  defendant  was  engaged  in  con- 
temporaneous fraudulent  transactions  of  like  kind.  Held,  admissible 
for  the  purpose  of  showing  defendant's  intent.    Eastman  v.  Premo,  355. 

12.  In  debt  on  recognizance  on  appeal,  the  declaration  alleged  that 
defendant,  *^  Daniel  J.  Hicks,  under  and  hy  the  name  of  Joseph  Hicks^  as 
bail  and  surety,"  &c.,  became  recognized.  It  appeared  by  the  justice's 
record  that  Joseph  Hicks  was  the  recognizor;  and  plaintiff  was  permit- 
ted to  show  by  parol  that  defendant  in  fact  appeared  before  the  justice 
to  recognize,  but  that  the  justice  entered  the  name  of  defendant's  brother 
Joseph  by  mistake.  Held,  that  the  evidence  did  not  tend  to  support  the 
allegation  in  the  declaration,  as  it  did  not  tend  to  show  that  defendant, 
under  and  by  the  name  of  Joseph  Hicks,  became  recognized,  but  that  he 
recognized  under  and  by  his  own  name.     Murdoch  v.  Hicks,  408. 

13.  In  a  suit  against  an  estate,  declarations  of  plaintiff's  wife  and  the 
testator,  not  made  in  presence  of  plaintiff,  were  held  inadmissible  against 
him.    Davis  v.  Dams'* s  Est  464. 

14.  In  a  suit  against  an  estate  for  work  and  labor,  &c.,  the  defence 
was  that  plaintiff  and  the  testator  had  settled  their  mutual  accounts. 
To  show  otherwise,  it  was  held  that  plaintiff  might  give  in  evidence  a 
copy  of  an  account  that  the  estate  had  offered  in  offset  at  a  former  hear- 
ing as  unsettled.     J&. 

15.  In  trespass  for  defacing  the  walls  of  a  house,  breaking  windows 
and  window  blinds,  and  firing  guns  under  the  windows,  in  the  night 
time,  the  defendant,  for  the  purpose  of  mitigating  the  exemplary  dama- 
ges that  plaintiff  might  claim,  offered  evidence  of  the  reputation  of  the 
plaintiff's  house.    Held,  not  admissible.     Weston  v.  Qraxlia,  507. 
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16.  In  such  case  the  plaintiff  need  prove  the  trespass  hy  a  fair  pre- 
ponderance of  evidence  only,  as  in  other  civil  cases.  Neither  the  fact 
that  the  act  complained  of  might  subject  the  defendant  to  a  criminal 
prosecution,  nor  the  presumption  of  innocence,  alters  the  rule.    lb. 

8ee  Receiptor;  Railroad,  6,  7;  Trover;  Intoxicating  Liquor,  3; 

Insurance,  3, 4;  Bailment. 

EXCEPTIONS. 

Plaintiff  offered  in  evidence  the  written  contract  under  which  the 
labor  was  performed,  to  the  admission  of  which  defendants  objected,  lor 
its  alleged  variances  from  the  contract  set  out,  none  of  which  tended  to 
increase  the  amount  of  damages.  The  contract  was  admitted,  and  de- 
fendants excepted;  but  the  exceptions  did  not  show  that  any  particular 
question  of  variance  was  raised  and  passed  upon  in  the  County  Court. 
Held^  not  revisable,  because  the  variance  did  not  tend  to  increase  the 
damages,  and  because  it  did  not  appear  that  the  question  was  raised  and 
passed  upon  in  the  County  Court,  as,  under  s.  60,  c.  30,  Gen.  Sts.,  the 
variance  not  being  ^^  material  and  substantial,"  it  should  have  done. 
Morey  v.  King  el  aU,  304. 

See  Practice,  1. 

EXECUTION. 

Execution  debtor  and  creditor  agreed  upon  appraisers  to  appraise 
land  on  which  the  execution  had  been  extended.  One  of  the  appraisers 
was  the  debtor's  son,  whereof  the  creditor  was  cognizant.  Held,  that  the 
agreement  was  binding,  and  furnished  no  legal  ground  for  vacating  the 
levy.    Durant  v.  Shurtleff  <&  2V.  144. 

EXECUTORS  AND  ADMINISTRATORS. 

• 

A  promissory  note,  payable  generally,  was  executed  by  a  resident  of 
this  state.  The  payee  died  in  Massachusetts,  where  plaintiffs  were  ap- 
pointed administrators  of  his  estate.  At  the  time  of  the  payee's  death, 
and  of  the  commencement  of  this  suit,  the  maker  resided  in  Connecticut, 
but  resided  in  Massachusetts  at  the  time  of  trial.  In  a  suit  on  the  note 
in  this  state,  summoning  a  trustee  resident  here,  it  was  held,  that  plain- 
tiffs could  maintain  the  suit  .as  administrators  by  virtue  of  their  appoint- 
ment in  Massachusestts.    Purple  et  ah  admrs.  v.  Whithed  db  2V.  187. 

^ee  Probate  Court,  3  ;  Estoppel,  3. 

EXPERTS. 

See  Practice,  5. 
69 
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FRAUDS,  STATUTE  OF. 

B.  offered  to  buy  of  plaintiff  a  quantity  of  lumber,  which  plaintiff  re- 
fused to  sell  to  him,  unless  he  would  procure  defendant  to  guarantee 
payment,  which  B.  said  he  thought  he  could  do.  Defendant  soon  called 
upon  plaintiff  and  handed  him  a  paper,  saying,  *'  Here  is  a  memoran- 
dum  showing  how  John  wants  the  lumber  cut  up.  You  let  him  have 
the  lumber,  and  I  will  see  you  have  your  pay  for  it,"  whereupon  plaintiff 
delivered  the  lumber  to  B.,  charging  it  to  him  and  defendant,  but  sap- 
posing  defendant  responsible  for  it;  and  soon  afterwards  B.  made  a  partial 
payment  therefor  to  plaintiff  Defendant  afterwards  bought  other  lum- 
ber of  plaintiff  that  was  charged  to  him  alone,  and  paid  plaintiff  in 
money  furnished  by  B.  for  that  purpose,  a  sum  on  account  more  than 
sutlicient  to  pay  for  the  second  purchase,  the  whole  of  which,  in  the  ab- 
sence of  instructions,  plaintiff  applied  on  the  first  purchase;  and  after 
such  purchase  and  payment,  B.  looked  over  accounts  with  plaintifi  with- 
out defendant's  knowledge,  and  treated'  both  purchases  and  all  payments 
as  his  own.  Held,  that  the  first  contract  was  an  original,  and  not  a  collat- 
eral nor  conditional,  undertaking  on  the  part  of  defendant,  and  that  he 
.  was  liable  for  the  lumber  first  purchasQd.     Whitman  v.  Bryant^  512. 

HIGHWAYS  AND  BRIDGRS. 

1.  The  notice  of  injury  upon  a  highway  was,  that  the  plaintiff  claimed 
damage  for  injuries  done  to  himself  ^'  on  the  highway  near  the  widow 
Ira  Grandy's  dwelling-house,  a  short  distance  easterly  on  the  road  from 
said  house."  The  injury  was  received  on  a  road  leading  easterly  from  a 
point  on  the  river  road  below  Warren  village,  through  Grand  Hollow,  to 
Fayston,  from  which  road,  at  a  point  about  twenty-three  rods  west  of  the 
place  of  injury,  a  branch  road  led  in  a  northeasterly  direction  as  an 
open  road  to  the  house  mentioned  in  the  notice,  and  beyond  that  point, 
as  a  pent  road.  The  house  was  about  eighteen  rods  in  a  northwesterly 
direction  from  the  place  of  injury,  and  separated  therefrom  by  the  field 
lying  within  the*  angle  formed  by  the  two  roads.  Held,  that  the  notice 
did  not  sufficiently  designate  the  place  where  the  injury  was  received. 
Purrington  v.  Warren,  19. 

2.  The  notice  of  injury  upon  a  highway  was,  that  plaintiff  claimed 
damage  of  the  town  for  injuries  to  himself  and  his  team,  on  October  13, 
1873,  "at  a  certain  bridge"  on  the  highway  in  question,  'Mocated  betWWP. 
William  Mitcheirs  and  Hugh  Mitchell's."    The  houses  of  the  Mitchells 
were  about  one  hundred  rods  apart,  and  tliere  were  two  bridges  between 
them,  about  twenty  rods  apart.    The  bridge  on  which  the  injury  was  re- 
ceived was  a  log-and-pole  bridge,  and  the  other,  and  larger,  a  plank 
bridge.    Plaintiff  had  been  accustomed  to  pass  over  tlie  road  frequently 
— knew  it  well,  and  knew  the  facts  above  stated  in  regard  to  the  two 
bridges.    Held,  that  the  notice  sufficiently  designated  the  place  tohere 
the  injury  was  received.    Banney  v.  /Sheffield,  191. 
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3.  Loose  stones  in  a  highway  do  not,  by  reason  of  the  statute  re- 
quiring their  monthly  removal,  as  matter  of  law,  constitute  an  insuffi- 
ciency in  the  highway.  What  constitutes  an  insufficiency  in  a  highway 
is  matter  of  fact,  to  be  determined  by  the  jury  under  proper  instruc- 
tions.    Washhum  v.  Woodstock^  503. 

HUSBAND  AND  WIFE. 

Plaintiff,  while  covert,  recovered  judgment  against  a  town  in  the  name 
of  herself  and  husband,  for  personal  injuries  caused  by  an  insufficient 
highway.  The  judgment  jvas  paid  to  the  attorney  by  a  town  order 
drawn  in  his  favor.  The  attorney  indorsed  the  order  to  plaintiff's  hus- 
band, in  the  husband's  last  illness,  and  the  husband  delivered  it  imme- 
diately to  plaintiff,  saying,  "  This  is  yours,  take  care  of  it,"  and  plaintiff 
put  it  with  other  papers  belonging  to  the  husband.  It  had  previously  been 
agreed  between  the  plaintiff  and  her  husband  that  the  proceeds  of  the 
Judgment  should  be  applied  in  payment  of  a  mortgage  upon  their  home- 
stead, and  that  the  homestead  should  be  conveyed  to  plaintiff.  The 
husband's  administrator  took  the  order,  with  other  papers,  and  collected 
the  money  thereon.  Ileld^  that  the  husband  did  nothing  to  convert  the 
judgment  or  its  proceeds  to  his  own  use,  and  that  the  order  remained 
the  property  of  the  plaintiff.    Perry  v.  Wheehck,  63. 

INFANCY. 

1.  An  infant  is  not  legally  capable  of  appearing  and  defending,  nor 
of  appointing  an  attorney  to  appear  and  defend  for  him;  but  appearance 
and  defence  by  his  father  and  natural  guardian,  are  sufficient,  and  need 
not  appear  of  record,  but  may  be  shown  by  parol.  Thus,  where  in  a  suit 
against  an  infant,  his  father  became  bail,  was  present  during  the  entire 
trial,  testified  on  material  points  at  the  suggestion  of  his  son's  counsel, 
assisted  in  impanneling  the  jury,  and  would  have  appealed  if  he  had  not 
known  of  his  son's  minority,  judgment  against  the  son,  upon  audito 
querela  to  set  it  aside,  was  held  valid  and  binding.    Fuller  v.  8miik^  253. 

2.  Infancy  is  a  bar  to  an  action  on  the  case  for  false  and  fraudulent 
representations  by  a  vendor  or  pledgor  as  to  his  ownership  of  property 
sold  or  pledged.    Doran  v.  Smithy  353. 

INNKEEPER. 

1.  Defendant,  an  innkeeper,  but  declared  against  as  bailee  for  hire, 
by  himself  or  servants,  hitched  plaintiff's  horse,  which  was  in  his  care, 
next  a  horse  that  he  or  his  servants  knew  to  be  in  the  habit  of  kicking 
other  horses,  whereby  plaintiff's  horse  was  kicked  and  injured.  Held, 
though  plaintiff  knew  where  his  horse  was  hitched,  and  made  no  objec- 
tion thereto,  but  did  not  know  of  the  vicious  habit  of  the  other  horse, 
that  defendant  was  guilty  of  actionable  negligence  as  such  bailee  in  thus 
bitching  plaintiff's  horse.    Clary  v.  WiUey,  55. 
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2.  Loss  of  goods  or  chattels  put  in  charge  of  an  innkeeper  by  a  gnest, 
gives  rise  to  a  presumption  of  the  inkeeper's  negh'gence  ;  but  that  pre- 
sumption may  be  repelled,  not  only  by  proof  that  the  loss  occurred 
through  inevitable  casualty  or  superior  force,  but  by  proof  that  he  was 
not  negligent,  or  proof  that  the  goods  or  chattels  were  of  a  certain  per- 
ishable or  changeable  kind,  which  would  give  rise  to  a  presumption  that 
their  loss  occurred  in  due  course  and  order  of  things.  Himt  Jkfac^ne 
Co.  V.  FtOAt^  4tll, 

3.  In  case  against  an  innkeeper  for  alleged  negligence  in  keeping 
plaintiff's  horse,  whereby  he  fell  ill  and  became  worthless,  the  referee 
reported  that  on  January  15,  the  horse  was  left  with  defendant  by  plain- 
tiff's servant,  who  had  been  driving  him  more  than  a  month  in  travel- 
ing from  place  to  place,  and  who  put  up  on  that  day  at  defendant's  inn 
as  a  guest,  defendant  taking  said  horse  as  an  innkeeper  ;  that  on  Febru- 
ary 5,  the  servant  took  the  horse  and  started  on  his  way,  but  soon 
observed  that  he  was  weak  or  lame  in  his  back,  and  on  February  11,  as 
he  continued  ill  and  weak,  he  left  him  at  another  inn,  disabled,  and  with 
sores  breaking  out  upon  his  legs  ;  that  ^*  the  horse  was  well  taken  care 
of  at  the  defendant's  stable,  in  feed  and  exercise,  and  in  the  same  man- 
ner that  he  took  care  of  his  own  horses,"  and  that  "  defendant's  hostler^ 
who  had  charge  of  and  fed  and  attended  this  horse,  was  well  qualified 
for  the  place,  being  accustomed  to  the  business,  and  careful  and  attentive;'" 
that  in  the  previous  November,  the  horse  had  been  sick  with  the  epi- 
zooty,  which  had  left  him  in  an  unhealthy  state,  and  that  the  sores  upon 
his  legs  were  the  result  of  that  disease  ;  and  that  the  weakness  of  the 
back  resulted  from  a  sprain,  the  cause  of  which  the  referee  was  unable 
to  discover.  HM^  that  it  was  manifest  upon  the  whole  report,  that  the 
weakness  in  the  horse's  back  was  not  occasioned  by  defendant's  negli- 
gence, and  that  plaintiff  could  not  recover.    25. 

INSURANCE. 

1.  One  of  the  conditions  of  a  policy  of  insurance  was,  that  ^*  if  the 
occupation  of  the  premises  should  be  changed  from  one  of  the  class  de- 
nominated extra  hazardous,  or  specially  hazardous,  to  that  of  another  of 
the  same  class,  except  as  specially  agreed  to  in  writing  upon  the  policy, 
then,  so  long  as  the  same  should  be  so  appropriated,  the  policy  should 
cease  and  be  of  no  force."  Upon  the  back  of  the  policy  was  a  division 
of  risks  into  three  classes  denominated  hazardous,  extra  hazardous,  and 
specially  hazardous.  There  was  no  specific  reference  in  any  of  the  three 
classes  to  any  of  the  manufactures  at  any  time  carried  on  upon  the  prem- 
ises insured,  but  there  was  a  general  mention  in  the  third  class  of  ^*^li 
workshops,  mills,  and  manufacturing  establishments  "  not  enumerated 
in  either  of  the  two  other  classes.  The  property  in  question  was  insured 
as  of  the  third  class,  and  was  described  in  the  policy  as  ^  occupied  for 
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the  manufacture  of  toys."  The  insurnnce  agents  examined  the  prem- 
ises fully,  and  knew  that  some  custom  sawing  and  planing  and  turning 
of  mop-handles  had  been  done  there  for  several  years;  and  in  placing 
the  insurance,  they  acted  upon  their  own  personal  ncquaintance  with  the 
property,  and  upon  what  they  observed  and  learned  upon  the  premises 
just  before  writing  the  policy.  After  the  insurance  was  effected,  the 
property  was  used  for  the  manufacture  of  toy  trunks,  nursery-chairs, 
berry  and  market-baskets,  table-mats,  chair-stretchers,  and  mop-handles, 
and  also  for  doing  a  very  small  amount  of  custom  sawing  and  planing. 
Held,  that  there  was  no  change  of  occupation  within  the  meaning  of  said 
condition;  that  there  was  no  such  change  of  use  of  the  property  as  to 
work  harm  to  defendant  or  vitiate  the  policy;  and  that  the  knowledge  of 
the  agents  as  to  the  character  of  the  property  and  the  manner  in  which 
it  had  been  used  before  insurance  was  effected,  was  full  notice  to  defend- 
ant of  all  material  facts  touching  the  use  of  the  premises  in  that  man- 
ner.   Brink  &  Co.  v,  Merchants  &  Mechanics'  Ins.  Co.  442. 

2.  A  policy  of  insurance  should  be  construed  most  strongly  against 
the  insurer,  and  liberally  in  favor  of  the  assured.    lb. 

3.  The  tenant  of  the  premises  insured,  who  had  charge  of  all  the 
business  done  thereon,  and  knew  all  of  its  details  and  processes,  was 
produced  as  a  witness,  and  asked  if  the  business  he  was  carrying  on  at 
the  time  of  the  lire  was  any  more  hazardous  to  the  insurance  than  the 
manufacture  of  toys.     The  answer  thereto  held  admissible,    lb. 

4.  Plaintiffs  offered  evidence  of  the  admissions  of  L.,  whom  their  evi- 
dence tended  to  prove  to  have  been  the  agent  of  defendant,  specially 
authorized  to  settle  their  loss.    Held,  admissible.    lb, 

INTOXICATING  LIQUOR. 

1.  An  indictment  under  s.  44,  c.  94,  of  the  Gen.  Sts.,  alleged  that  the 
respondent  did  knowingly  aid  a  person  named,  in  procuring  intoxicat- 
ing liquor  to  be  disposed  of  for  other  purposes  than  those  recognized  as 
lawful  by  the  laws  of  the  state.  Held,  bad  on  demurrer,  for  not  stating 
the  facts  claimed  to  constitute  the  cFime,  and  for  not  alleging  that  the 
respondent  knew  that  the  liquor  was  to  be  disposed  of  ibr  an  unlawful 
purpose,  and  for  not  alleging  what  that  purpose  was.  State  v.  Benja- 
win,  101. 

2.  An  acquittal  on  complaint  for  selling  intoxicating  liquor,  is  a  bar 
to  a  subsequent  prosecution  for  the  same  offences  put  in  issue  in  the 
former  case.    State  v.  Brown.  437. 

3.  And  the  testimou}'  of  counsel,  as  to  their  understanding  of  the 
grounds  of  such  acquittal,  is  incompetent  The  judgment  of  acquittal 
cannot  be  thus  avoided  nor  impeached.    lb. 


^ 
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4.  A8  to  offences  that  might  have  heen,  but  are  not  shown  by  the 
record  nor  otherwise  to  have  been,  in  issue  in  the  former  case,  the  judg- 
ment of  acquittal  is  not  a  bar  to  a  subsequent  prosecution  therefor.    i&. 

5.  All  crimes  are  several,  though  committed  by  two  persons  acting 
jointly  or  in  partnership.  Thus,  the  conviction  of  two  partners  for  sel- 
ling intoxicating  liquor  is  a  conviction  of  each.    lb. 

JUDGMENT. 

An  interlocutory  judgment  for  plaintiff  determines  every  fact  alleged 
in. the  declaration  that,  blit  for  such  judgment,  plaintiff  would  have  to 
prove,  to  establish  his  right  to  recover,  and  precludes  the  parties  from 
introducing  any  evidence  to  enlarge,  lessen,  or  defeat  the  right  so  de- 
termined. Thus,  where  the  declaration  set  out  a  contract  by  which 
plaintiff  agreed  to  do  certain  work,  and  defendants  agreed  to  pay  there- 
for at  certain  prescribed  rates,  and  alleged  that  plaintiff  had  in  part  per- 
formed his  agreement,  but  that  defendants  had  not  paid  him,  and  had 
prevented  him  from  completing  performance,  and  judgment  was  ren- 
dered for  plaintiff  on  a  motion  by  defendants  for  a  continuance,  and 
the  case  continued  for  the  assessment  of  damages,  it  was  held  that  the 
judgment  finally  determined  in  favor  of  plaintiff  the  existence  of  the 
contract  set  out,  the  amount  of  work  alleged  to  have  been  done  under 
it,  the  failure  of  defendants  fully  to  pay  therefor,  and  the  wrongful  ter- 
mination of  the  contract  by  defendants.    Morey  v.  Kinget  als,  304. 

JURISDICTION. 

1.  State  courts  have  jurisdiction  of  suits  brought  by  national  banks, 
it  not  having  been  taken  away  by  s.  57,  No.  86,  of  Sts.  U.  S.,  1863-4.  First 
National  Bank  of  Montpelier  v.  Hubbard  et  aZ.  1. 

2.  Judgment  for  plaintiff  by  agreement,  and  bond  filed  for  its  pay- 
ment Plaintiff's  attorney,  by  mistake,  neglected  to  make  a  motion  for 
a  certified  execution.  At  a  subsequent  term,  plaintiff  filed  a  motion  to 
have  the  case  brought  forward,  the  Judgment  vacated,  and  for  a  certified 
execution,  and  the  motion  was  granted.  Held,  that  the  County  Court 
had  no  power  to  grant  the  motion.     Amazon  Ins.  Go.  v.  Partridgt,  121. 

JUSTICE  OF  THE  PEACE. 

Sec.  18,  c.  31,  of  the  Gen.  Sts.,  expressly  confers  upon  justices  of  the 
peace,  jurisdiction  of  actions  of  trespass  on  the  freehold  where  the  sum 
in  demand  does  not  exceed  twenty  dollars.    Prouty  et  aX  v.  Mather,  415. 

See  Audita  Querela,  2. 

LANDLORD  AND  TENANT. 

1.  Any  default,  as  well  as  any  overt  act,  of  the  lessor,  that  renders 
the  tenement  dangerous  to  the  life  or  health  pf  the  tenant,  may  be 
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treated  by  the  lessee  as  an  eviction.  Thus,  it  was  hdd^  that  evidence  of 
the  lessor's  neglect  to  drain  a  cellar  not  included  in  the  lease,  was 
admissible.    Alger  v.  Kennedy^  109. 

2.  If  the  lessor  unlawfully  evict  the' lessee,  his  right  to  rent  there- 
upon ceases.    lb. 

LEASE. 

1.  In  assumpsit  for  rent,  it  appeared  that  the  demised  premises  were 
described  in  the  lease  as  ^^  the  premises  on  the  corner  of  College  street 
and  Center  street  recently  occupied  by  E.  Laporte  as  a  French  hotel. 
(The  joiners'  shops  are  not  included,  but  when  vacated,  Kennedy  is  to 
have  right  to  either  or  both  at  same  rent  they  now  draw,  payable  quar- 
terly in  advance)  l}75  and  S112  respectively."  Notice  of  special  matter 
under  the  geueral  issue  alleged  eviction  through  plaintiff's  neglect  prop- 
erly to  drain  a  cellar  under  the  premises  not  included  in  the  lease, 
whereby  the  premises  were  rendered  unfit  for  occupation.  In  support 
of  the  notice,  defendant  sought  to  show  by  parol  that  the  cellar  was  not 
occupied  by  Laporte,  and  the  evidence  so  offered  was  admitted,  with  evi- 
dence in  rebuttal  tending  to  show  that  it  was  occupied  by  him.  Held, 
that  the  words,  "  recently  occupied  by  E.  Laporte  as  a  French  hotel," 
were  restrictive  of  the  grant;  that  the  exception  of  the  joiners'  shops 
did  not  iudicate  an  intention  to  pass  all  else  on  that  corner  owned  by 
plaintiff;  that  the  evidence  was  properly  admitted;  and  that  the  ques- 
tion of  whether  or  not  Laporte  occupied  the  cellar,  was  properly  submit- 
ted to  the  jury.    Alger  v.  Kennedy,  109. 

2.  The  lease  provided  that  defendant  should  put  and  keep  the  place 
in  repair.  The  court,  in  charging  the  jury,  after  putting  several  ques- 
tions to  illustrate  the  meaning  of  the  phrase,  '*  in  repair,"  said  that  if  the 
cellar  was  included  in  the  lease,  the  fault  was  the  defendant's  if  the  cel- 
lar was  not  taken  care  of,  provided  they  found  that  to  drain  it  was  a  nec- 
essary repair.  Held,  that  the  question  of  whether  or  not  the  cellar  was 
in  repair  was  thus  submitted  to  the  jury,  and  that  to  submit  it  to  them 
was  erroneous,    lb, 

LIMITATIONS,  STATUTE  OF. 

1.  Plaintiff,  in  order  to  remove  the  bar  of  the  Statute  of  Limitations, 
having  shown  that  defendants  were  non-residents  of  the  state  when  the 
cause  of  action  accrued,  it  was  field  that  the  burden  was  on  defendants 
to  show  that  they  had  known  attachable  property  within  the  state. 
Rixford  v.  Miller  et  cUs.  319. 

2.  The  Statute  of  Limitations  runs  against  an  infant  having  only 
color  of  title  to  the  land.    Soule  v.  Barhw,  329. 
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3.  To  remove  the  bar  of  the  Statute  of  Limitations,  plaintiff  intro- 
duced a  letter  from  defendant,  in  which  defendant  said,  ''  in  regard  to 
settlement,"  that  he  was  "  ready  any  day  after  that  week,"  and  **  willing 
to  leave  it  out  to  be  settled,"  but  that  he  thought  it  would  be  better  "to 
settle  it  themselves"  if  they  could  ;  and  that  he  did  not  see  where  plain- 
tiff got  his  statement  of  what  had  been  put  upon  the  farm  ;  and  asked 
when  plaintiff  would  **  look  the  business  over."  Held,  that  the  letter 
was  an  admission  of  the  existence  of  an  unsettled  account,  and  an  ex- 
pression of  willingness  to  settle  it,  unaccompanied  by  an  expression  of 
unwillingness  to  pay  the  balance  that  might  be  found  due,  and  that  it 
took  plaintiff's  claim  out  of  the  statute.    Bliss  v.  Allard,  350. 

See  EviDENCK,  9. 

MANDAMUS. 

By  act  of  the  Legislature,  the  town  of  which  the  petitionees  were  offi- 
cers, was  authorized  to  aid  in  the  construction  of  petitioner's  railroad 
by  subscribing  for  capital  stock  thereof.  The  act  provided  that  the  sub- 
scription might  be  made  when  the  ''  assent  thereto  of  a  majority  of  those 
paying  taxes,  both  in  number  and  amount  of  the  grand  list  then  in 
force,"  had  been  first  obtained  by  an  "instrument  of  assent,"  signed  and 
acknowledged  by  each  person  so  assenting,  and  setting  forth  the  condi- 
tions on  which  the  subscription  should  be  made;  that  such  instrument 
should  name  three  commissioners  to  make  said  subscription  in  the  name 
of  the  town;  and  that  when  said  instrument  should  have  been  signed 
and  acknowledged  by  such  majority,  said  commissioners  should  append 
thereto  a  certificate,  staling  that  such  assent  ^ad  been  signed  and  ack- 
nowledged by  such  majofity,  and  should  cause  such  instrument  and  cer- 
tificate to  be  filed  and  recorded  in  the  town  clerk's  office,  and  a  copy  of 
such  instrument  and  certificate  lodged  and  recorded  in  the  county  clerk's 
office,  and  that  until  said  records  should  be  made,  such  commissioners 
should  not  proceed  to  make  any  subscription  on  behalf  of  the  town. 
The  instrument  of  assent  was  procured  and  certificate  appended,  and 
the  subscription  made,  to  be  paid  in  bonds  of  the  town;  but  said  instru- 
ment and  certificate,  though  filed  in  the  town  clerk's  office  before,  were 
not  recorded,  nor  any  copy  thereof  either  recorded  or  lodged  in  the 
county  clerk's  office  until  after,  the  subscription  was  made.  Held,  that 
the  commissioners  had  no  authority  to  make  a  subscription  either  con- 
ditional or  absolute,  without  first  causing  said  instrument  and  certificate 
to  be  both  filed  and  recorded  according  to  the  terms  of  the  act;  that  the 
filing  alone  would  not,  as  in  case  of  deeds,  have  the  same  effect  as  re- 
cording; and  that  therefore  a  mandamus  could  not  be  properly  issued, 
commanding  petitionees  to  execute  and  deliver  bonds  of  the  town  in 
payment  of  the  stock  subscribed  for.  Essex  (Jounty  BaUrocid  Co,  v.  The 
Selectmen  and  Treasurer  of  Lunenhurgfi,  143. 
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MORTGAGE. 

The  mortgagee,  after  condition  broken,  may,  without  notice,  enter 
upon  the  mortgaged  premises  and  take  possession  thereof,  if  he  can  do 
8o  peaceably  and  unresisted.    FuUer  v.  Eddy,  11. 

NEW  TRIAL. 

In  ejectment,  plaintiff's  west  line  was  in  dispute.  Said  line  was  not 
an  original  lot  line,  but  an  old  division  line  between  parcels  of  a  lot  that 
had  been  occupied  by  the  parties  and  their  respective  grantors  for  more 
than  forty  years.  Plaintiff  claimed  on  trial  before  referees,  that  a  slash- 
fence  that  had  been  for  many  years  the  actual  division  line  between  the 
parties,  was  built  in  its  location  for  convenience,  and  mutually  under- 
stood to  be  several  rods  east  of  the  true  division  line,  while  defendant 
claimed  that  his  northeast  corner  was  near  said  fence.  On  petition  by 
plaintiff  for  a  new  trial  on  the  ground  of  surprise  at  defendant's  claim, 
it  was  held  that,  it  being  obvious  that  the  line  of  occupation  for  so  long 
a  time,  in  the  absence  of  any  fixed  monuments  and  apparently  the  true 
line,  would  be  very  important  evidence  in  determining  the  case,  and  the 
burden  devolving  on  the  plaintiff  to  overcome  the  force  of  such  evidence, 
he  should  have  been  prepared  to  meet  it,  and  a  new  trial  was  refused  ; 
and  more  especially,  as  it  did  not  appear  that  plaintiff  was  denied  oppor- 
tunity and  reasonable  time  to  meet  it.    Knapp  v.  Fisher^  94. 

OFFICER. 
Hee  Attachment,  1. 

OFFSET. 

In  genera]  assumpsit  the  plea  was,  that  plaintiff  was  indebted  to  de- 
fendant in  a  large  sum  for  work  and  labor,  &&,  which  sum  exceeded  the 
damages  sustained  by  plaintiff,  and  out  of  which  the  defendant  offered 
to  set  off  and  allow  plaintiff  the  full  amount  of  said  damages,  according 
to  the  form  of  the  statute.  &c.  Plaintiff  replied  non  assumpsit  Under 
those  pleadings,  plaintiff  sought  to  give  evidence  showing  a  discharge  of 
the  indebtedness  that  defendant  had  attempted  to  show  under  said  plea. 
Held^  that  the  plea  was  a  plea  in  bar,  adapted  to  use  under  the  statutes 
2  Geo.  II.  c.  22,  s.  13,  and  8  Geo.  II.  c.  24,  s.  4,  and  not  a  declaration  in 
set-oiT  within  the  meaning  of  s.  2,  c.  39,  Gen.  Sts.,  and  that  the  evidence 
was  admissible.    Chaplin  v.  CTurrter,  48. 


PARTNERSHIP. 
See  Witness,  3. 
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PAUPER. 

1.  In  February,  1871,  H.,  the  pauper  in  question,  then  an  aged 
woman,  having  a  legal  settlement  in  the  town  of  M.,  went  to  plaintiff's 
house  in  the  defendant  town,  desiring  to  remain,  and  an  arrangement 
was  made  by  which  plaintiff  was  to  keep  her  for  seventy-five  dollars  a 
year,  which  her  daughter  subsequently  paid,  and  agreed  to  pay  the  same 
for  keeping  her  another  year,  but  did  not,  but  plaintiff  kept  her  without 
giving  notice  to  defendant's  overseer  of  the  poor  that  she  needed  relief, 
until  March  24,  1873.  Upon  such  notice  tlien  being  given,  the  overseer 
informed  plaintiff  that  the  settlement  of  H.  was  in  M.,  and  refused  aid. 
During  all  this  time,  and  through  the  summer  of  1873,  H«,  though  feeble, 
was  in  full  possession  of  her  mental  faculties,  and  able  to  walk  to  and 
from  M.,  and  visit  among  the  neighbors.  Held,  that  H.  was  not  a  tran- 
sient person  within  the  meaning  of  s.  13,  c.  20,  of  the  Gen.  Sts.  jkfacoon 
V.  Berlin,  13. 

2.  A  mortgagor  against  whom  a  decree  of  foreclosure  had  become 
absolute,  remained  in  possession  of  the  premises  under  a  parol  agree- 
ment made  with  the  assignee  of  the  mortgagee  after  the  decree  had  run, 
that  if  he  paid  the  amount  of  all  the  mortgages  and  certain  other  indebt- 
edness, the  premises  should  be  redeeded  to  him,  and  the  premises  were 
set  in  the  list  to  him  at  $3  or  upwards  for  more  than  five  years.  Held, 
that  he  did  not  hold  the  land  in  his  own  right  so  as  thereby  to  acquire  a 
legal  settlement  in  town.     Newfane  v.  Somerset,  411. 

PLEADING. 

1.  The  declaration  alleged  that  defendants  conspired  and  combined 
to  clieat  and  swindle  plaintift^  by  fraudulently  representing  to  plaintiff 
that  a  certain  cow  belonging  to  one  of  them  was  sound  and  all  right,  and 
that  by  false  and  fraudulent  representations  defendants  induced  plaintiff 
to  buy  said  cow  at  a  certain  price.  Held,  that  either  of  these  averments, 
established  by  testimony  received  without  exception,  would  be  sufficient 
to  uphold  a  verdict  on  a  motion  in  arrest.    Newton  v.  Brown  et  dL  16. 

2.  Mere  matter  of  abatement  is  not  available  on  trial  under  a  pica  to 
the  merits.  Thus,  where  plaintiff,  a  married  woman,  brought  trover  in 
her  own  name  by  next  friend,  and  defendant  pleaded  the  general  issue, 
it  was  held  that  neither  her  capacity  to  sue  in  her  sole  name,  nor  the  tech- 
nical propriety  of  suing  by  next  friend,  could  be  made  the  subject  of 
question  on-trial  under  that  plea.    JRoyce  v.  Vandeusen,  26. 

3.  A  count  in  trover  beginning  with  the  expression,  **  who,  being  a 
married  woman,  and  her  husband  separate  from  her,"  in  description  of 
the  plaintiff,  but  in  other  respects  in  common  form,  held  good  on  motion 
in  arrest,  as  not  showing  that  plaintiff  had  not  such  title  as  might  give 
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her  a  right  of  recovery  for  a  wrongful  conversion  in  an  action  in  proper 
form  as  to  parties  plaintiff.    2&. 

4.  A  note  payable  on  or  before  six  months  from  date,  was  declared 
upon  as  payable  six  months  from  date.  Heldy  no  variance.  Bates  v. 
Leclair,  229. 

5.  The  charter  of  a  village  corporation  is  a  public  law,  and  need  not 
be  recited  in  pleading,  as  the  court  will  take  judicial  notice  thereof.  ViU 
lage  of  Winooski  v.  Ookey,  282. 

6.  Defendant  kept  billiard  tables  without  a  license,  contrary  to  a  vil- 
lage ordinance,  and  it  was  held  that  the  right  of  action  accrued  by  virtue 
of  the  ordinance,  and  that  the  declaration  should  not  allege  that  the 
offence  was  contra  formam  atatuti.    lb, 

7.  Held^  sufficient  to  describe  the  offence  in  the  words  of  the  ordi- 
nance,   lb. 

8.  The  declaration  alleged  the  date  of  the  approval  of  the  charter  un- 
der which  the  ordinance  was  passed.  Held^  that  an  allegation  of  its 
title  was  unnecessary,    lb, 

9.  The  declaration  alleged  that  a  meeting  was  "  legally  warned  aP'^ 
held."    On  demurrer,  for  that  it  did  not  set  out  the  warning,  '»'•' 
as  the  demurrer  admitted  that  the  meeting  was  legallv  ^ 
ant  could  not  question  the  legality  of  the  warnin'^  '^t„ 

10.  In  case,  a  declaration  alleging  fatfefendlr  ^itj  /ed 
ficient  certainty  to  admit  of  a  direct  in  tiff  to  recov^.  /ow 
murrer.    lb,                    asioute**            ^  wilful  act  of  her  h..  /and 

11.  Plaintiff  declaredftd  by  accident  incidgnt  to  and  the  resu*  ^fhis 


special 


offered  in  evidence  a  no^ut  wilful 
that  the  non-joinder  of  aintif^j^^ 
under  the  general  issut^,^^^^  «, 

12.  The  omission  i  s^it^^^y^^^' 
ecial  demurrer.    Pi    r  ^wv^   voV^ 

13.  In  an  action  l,^  <!^^  ^^o^"^"^ 
ted  upon  her  person  mu  fjij^-* 

by  liquor  unlawfully 
out  objection,  so  fa> 
her  husband  after  \ 
alleged  to  have  be  •' 
ing  and  shaking, 
was  entitled  to  r 
Bnow  V.  Carpente 


part  to  injure  her,  she 
\lhe  manner  of  her  hus- 
\e  managed  the  horse 
\  received  the  injury 
Vf  they  believed  her 
\i(f  was  entitled  to 
.Vroni  the  evidence, 
Vom  the  wilfal  act 
Nil  or  not,  should 
V  426. 

\med  to  have 
-or  whom  there 
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PRACTICE. 

1.  After  verdict,  defendants  moved  for  a  new  trial,  for  that  the  ver- 
dict was  against  the  weight  of  evidence,  and  that  there  was  no  evidence 
tending  to  show  a  cause  of  action.  Held^  that  the  motion  was  addressed 
to  the  discretion  of  the  County  Court,  and  that  its  judgment  could  not 
he  revised  upon  exceptions.    Newton  v.  Brown  el  ah  16. 

2.  The  question  heing  whether  defendant  was  an  innkeeper,  and  the 
testimony,  q.  v.,  tending  to  show  that  he  was,  keld^  that  it  was  for  the 
Jury  to  judge  of  the  weight  and  sufficiency  of  the  evidence,  and  not  for 
the  court.     Olary  v.  WilUy,  55, 

3.  It  will  not  be  assumed  that  the  County  Court  omitted  to  instruct 
the  jury  upon  material  points  because  the  exceptions  do  not  show  that 
such  instruction  was  given.  The  exceptions  must  show  error — it  will 
not  be  presumed.    Ih. 

4.  Objections  to  the  admission  of  testimony  by  a  commissioner  ap- 
pointed to  take  the  disclosure  of  a  trustee,  are  waived  if  not  insisted  on 

way  of  exception  to  the  report,  or  by  way  of  motion  to  set  aside  or 
recommit  it.     Wilder  v.  Stanley  A  2V.  105. 

5.  It  appeared  that  at  the  time  of  plaintiff's  Injury  on  defendant's 
cars,  one  of  the  cars  turned  over  ;  that  the  car  had  no  guard-chains  con- 
necting the  truck  with  the  body  of  the  car,  such  as  are  usually  attached 
to  keep  the  wheels  in  the  line  of  motion  ;  and  that  one  side  of  the  truck, 

then  raised,  fell  back  on  the  track,  and  in  so  falling,  caused  the 
injury.  Plaintiff  claimed  that  if  there  had  been  chains  on 
the  cais^'^l^  truck  would  not  have  fallen  back,  and  that  defendant  was 
negligent  in  TM^  having  them  Ihere.  The  conductor  of  the  train,  who 
was  looking  at  m^^car  when  it'  went  over,  was  introduced  as  a  witness, 
and  asked  if  it  was  his  opiniou  that  if  there  had  been  chains  on  the  car, 
the  accident  would  have  hapr-pened,  and  he  replied  that  if  the  chains  had 
been  strong  enough,  and  sib  attached  as  to  have  held  the  trucks  to  the 
car,  they  would  have  doQe  so.  He  was  then  asked  if  it  was  his  opinion 
that  if  such  chains  Iwt'  be^n  on  the  car  as  were  subsequently  put  on 
when  the  car  wa8-^^aired,  they  would  have  held  the  truck  to  the  car, 
and  he  answered  that  they  would  not.  Held^  that  the  testimony  was  not 
admissible  as  that  of  an  expert,  but  that  as  it  was  not  to  the  prejudice  of 
defendant,  there  was  no  error  in  its  admission  upon  which  defendant 
could  sustain  exceptions.  Bixby  v.  MontpeUer  A  St.  Johnsbury  Bail- 
road  Co.  123. 

6.  A  case  having  been  tried  before  the  justice  upon  the  general 
issue  only,  the  defendant,  upon  appeal,  filed  a  plea  in  abatement  HeU 
out  of  time.    HopkinB  v.  Elmore,  176. 
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7.  The  question  of  the  weight  of  evidence  is  for  the  jury.  Thus, 
where  defendant  requested  the  court  to  charge  in  relation  to  the  evi- 
dentiary value  of  the  recital  of  consideration  in  a  deed  introduced  in 
evidence,  it  was  Juld  that  the  court  was  not  bound  to  express  any  opin- 
ion thereon.    Doon  v.  JSarey,  293. 

8.  The  declaration  alleged  that  under  the  contract  declared  upon, 
the  work  was  to  have  been  done  on  July  1st,  and  that  on  June  1st,  de- 
fendants stopped  plaintiff  from  going  on  with  it.  PlaintifT  was  allowed 
to  show  that  he  was  stopped  in  the  following  November.  Held,  that  as 
the  showing  of  a  breach  in  November  tended  to  show  smaller  damage 
to  plaintiff  than  a  breach  in  June,  there  was  no  error  of  which  defend- 
ants could  avail  themselves. '  Morey  v.  King  et  aU.  304. 

9.  In  answering  questions  asked  by  the  jury  when  they  come  in  for 
fiirtber  instructions,  the  court  is  not  restricted  to  categorical  answers, 
but  may  and  should  give  such  further  instructions  as  may  be  necessary 
to  keep  the  issues  to  be  decided  correctly  before  them.  Paine  et  al  v. 
Hutchins,  314. 

10.  In  order  to  reverse  a  judgment  for  the  admission  of  illegal  evi- 
dence, it  must  appear  that  the  excepting  party  has  been  or  might  have 
been  injured  thereby.     Victor  Sewing  Machine  Co.  v.  Weeks,  342. 

11.  In  an  action  by  a  married  woman  to  recover  for  injury  committed 
upon  her  person  by  her  husband  when  in  a  state  of  intoxication  caused 
by  liquor  unlawfully  furnished  him  by  defendants,  defendants  requested 
the  court  to  charge  that,  to  entitle  plaintiff  to  recover,  she  must  show 
that  her  injury  was  occasioned  by  the  wilful  act  of  her  husband  ;  and 
that,  if  it  was  occasioned  by  accident  incident  to  and  the  result  of  his 
careless  driving,  without  wilful  intent  on  his  part  to  injure  her,  she 
could  not  recover.  PlaintifT  had  testified  as  to  the  manner  of  her  hus- 
band's driving,  what  he  said  and  did,  and  how  he  managed  the  horse 
upon  the  occasion  when  she  was  overturned  and  received  the  injury 
complained  of ;  and  the  court  told  the  jury,  that  if  they  believed  her 
testimony,  the  husband's  act  was  wilful,  and  plaintiff  was  entitled  to 
recover.  Held,  that  as  it  did  not  necessarily  appear  from  the  evidence, 
although  entirely  true,  that  plaintiff's  injury  resulted  from  the  voilfal  act 
of  her  husband,  the  question  of  whether  the  act  was  wilful  or  nut,  should 
Lave  been  submitted  to  the  jury.    Snow  v.  Carpenter  et  al.  426. 

12.  Error  in  one  part  of  the  charge  will  not  be  presumed  to  have 
been  cured  in  another  part.     Brothers  v.  Morris,  460. 

13.  The  court  will  not  direct  a  verdict  against  a  party  for  whom  there 
is  any  evidence.     Brooks  v.  Thacher,  492. 

See  Evidence,  6  ;  Will  ;  Exceptions. 
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PRINCIPAL  AND  AGENT. 
See  Towns  and  Town  Officers,  4;  Railroad,  5;  Insurance,  4. 

PRINCIPAL  AND  SURETY. 

1.  Defendant  signed  a  note  with  L.,  as  it  appeared  from  the  face  of 
it  as  a  principal  with,  but  in  fact  as  surety  for,  him.  In  order  to  procure 
it  to  be  discounted,  L.  took  the  note  to  plaintiff,  and  asked  him  ^  if 
he  would  sign  it  with  him  and  defendant,''  and  plaintiff  signed  it,  adding 
to  his  signature  the  word  surety,  supposing  from  the  manner  in  which  he 
was  asked  to  sign  it,  and  from  its  appearance,  that  he  was  signing  as  surety 
for  both  L.  and  defendant,  and  regarding  them  as  principals.  The  note 
was  discounted,  and  upon  its  maturity,  L.,  having  negotiated  with  the 
bank  for  renewal,  drew  another  like  It,  procured  defendant's  signature 
thereto  as  before,  and  sent  it  to  plaintiff,  requesting  him  to  sign  and  de- 
liver it  to  the  bank,  and  take  up  the  former  note,  which  he  did,  adding 
to  his  signature,  as  before,  the  word  surety.  Held^  that  plaintiff  was 
surety  for,  and  not  co-surety  with,  defendant.    SJierman  v.  Blacky  198. 

2.  Plaintiff  and  defendant  were  indorsers  of  a  promissory  note 
whereof  M.  was  payee.  The  makers  became  bankrupt,  and  plaintiff 
paid  the  note,  which  M.  had  procured  to  be  discounted.  The  makers 
compounded  with  their  creditors,  and  plaintiff  received  his  pro-rata  por- 
tion, and  with  the  advice  and  consent  of  defendant,  and  upon  his  agree- 
ment that  his  liability  should  not  be  thereby  affected,  discharged  the 
makers  from  further  liability.  Held,  that  the  liability  of  the  indorsers 
was  fix<!d  by  the  insolvency  of  the  makers;  that  when  plaintiff  paid  the 
note,  defendant  became  liable  to  contribute  a  moiety;  and  that  defend- 
ant was  estoppod  from  questioning  the  agreement  that  induced  the  dis- 
charge.    Hutchinson  v.  Thachery  486. 

3.  In  assumpsit  upon  promissory  notes  that  defendant  had  indorsed, 

the  question  was  whether  defendant  was  a  principal  or  a  surety.    The 

court  charged  that  if  it  was  agreed  between  the  parties  that  he  was  to 

sign  in  the  character  of  a  surely,  plaintiff  could  not  recover;  but  that  if 

it  was  agreed  that  he  should  sign  as  pilncipal,  plaintiff  could  recover. 

There  was  no  agreement  between  the  parties  relative  thereto,  and  little 

or  nothing  said  about  it.     Held,  that  the  charge  should  have  taken  into 

account  the  nature  and  character  of  the  transaction,  and  the  relation  of 

the  several  parties  to  it,  and  to  each  other,  and  their  respective  interest 

in  and  knowledge  of  it,  and  was  therefore  erroneous.    Brooks  v.  Thtneher, 

492. 

PROBATE  COURT. 

1.  On  appeal  from  a  decree  of  the  Probate  Court  distributing  one 
seventh  of  an  estate  to  plaintiffs,  who  claimed  as  children  and  heirs-at- 
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law  of  C,  a  deceased  daughter  of  the  intestate,  it  appeared  that  while 
the  intestate  and  C.  were  both  in  life,  C.  and  her  husband  executed  to 
the  intestate  a  writing  without  seal,  purporting,  in  consideration  of  a 
deed  then  executed  to  her  and  her  husband  by  the  intestate,  to  release 
her  and  her  heirs'  claim  to  her  share  in  the  intestate's  estate.  Held, 
that  plaintiffs  took  directly  from  the  intestate  as  the  representatives  of 
C. ;  that  the  writing  could  have  no  effect  as  an  accord  and  satisfaction, 
as,  when  it  was  given,  C.  had  an  expectancy  only;  that  it  could  have  no 
effect  as  a  covenant,  binding  C.  and  her  heirs  not  to  prosecute  her  ex- 
pectancy, as  it  was  not  under  seal,  and  as  C.  was  covert;  that  it  was  in- 
operative as  an  agreement,  under  ss.  16, 17,  c.  56,  Gen.  Sts.,  that  the  ad- 
vancement should  be  in  full  oT  the  expectancy;  and  that,  therefore,  the 
writing  did  not  bar  the  plaintiffs  from  receiving  a  distributive  share  of 
said  estate.    Buck  et  aZs.  v.  KittWa  Est.  288. 

2.  The  creditor  of  an  estate,  a  portion  of  one  of  whose  several  claims 
has  been  disallowed  by  the  commissioners,  cannot  by  appeal  from  their 
decision  and  report,  carry  that  claim  to  the  County  Court,  and  leave  the 
allowance  of  the  other  claims  a  valid  judgment  of  the  Probate  Court 
against  the  estate.  The  judgment  of  the  Probate  Court  upon  the  report 
is  a  general  judgment  for  the  balance  found  due  to  or  from  the  estate 
from  or  to  each  creditor.    ProhcUe  Court  v.  Kent,  380. 

3.  The  creditor  of  an  estate  whose  claim  the  commissioners  have  al- 
lowed, in  order  to  maintain  debt  on  the  administrator's  bond,  where  the 
administrator  has  funds  sufficient  to  pay  all  debts  allowed  by  the  com- 
missioners, and  where  the  time  limited  by  the  Probate  Court  for  their 
payment  has  elapsed,  must  first  obtain  a  specific  order  of  the  Probate 
Court  for  the  payment  of  such  claim.    lb. 

PROMISSORY  NOTE. 

1.  In  assumpsit  on  a  promissory  note  by  the  bearer  against  tlic  ma- 
ker, it  appeared  that  it  was  drawn  payable  to  the  wardens  and  vestry  of 
a  certain  church,  or  bearer;  and  there  was  evidence  tending  to  show 
that  after  it  was  executed  and  delivered  to  the  corporation,  and  before  it 
passed  into  plaintiff's  possession,  the  corporation  became  in  fact  extinct 
by  the  removal  of  its  officers  and  members.  It  did  not  appear  that  the 
corporation  ever  parted  with  title  to  the  note,  and  plaintiff  showed  no 
title.  Held,  that  if  the  corporation  did  become  extinct,  the  defendant 
was  not  thereby  discharged  from  his  liability  on  the  note,  but  that  title 
thereto  vested  somewhere,  and  that  plaintiff,  having,  so  far  as  it  appear- 
ed, lawful  possession  of  the  note,  might  maintain  an  action  thereon  in 
his  own  name,  and  recover  for  the  benefit  of  the  holder  of  the  legal  title. 
Hyde  v.  Lawrence,  361. 
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2.  The  sale  and  delivery  of  a  negotiable  promissory  note  with  in- 
dorsements thereon,  are  a  warranty  of  the  genuineness  of  the  indorse- 
ments.    Allenv.Clark^S^. 

3.  M.,  the  payee  of  a  promissory  note,  asked  defendant  to  indorse  It, 
which  he  refused  to  do  unless  the  plaintiff  would  indorse  it  M.  prom- 
ised to  ])rocure  plaintiff  to  indorse  it,  whereupon  defendant  indorsed  iL 
Plaintiff,  on  being  asked  to  indorse  it,  refused  to  do  so  unless  M.  would 
procure  defendant  to  sign  with  him  a  note  for  a  like  sum,  payable  to 
plaintiff,  as  security  therefor,  which  M.  agreed  to  do,  whereupon  plain- 
tiff indorsed  it.  M.  afterward  procured  defendant  to  sign  the  second 
note  as  agreed,  and  delivered  it  to  plaintiff.  Held,  that  as  the  second 
note  was  given  without  any  new  consideration,  for  the  purpose  of  indem- 
nifying plaintiff  for  indorsing  the  first  note,  on  which  plaintiff  and  de- 
fendant were  naked  co-sureties,  the  second  note  was,  as  between  the 
parties,  nudum  pactum,  and  invalid.    Hutchinson  v.  Thacker^  486. 

See  Usury,  2. 

RAILROAD. 

1.  In  case  for  injury  to  a  passenger  upon  a  railroad,  there  was  evi- 
dence tending  to  show  that  defendant  company  was  duly  incorporated 
and  organized,  and  its  road  constructed  and  put  in  operation,  and  that 
trains  were  being  run  and  business  transacted  upon  it,  and  men  being 
employed  to  keep  it  in  repair  ;  that  on  the  day  of  the  accident  that  oc- 
casioned the  alleged  injury,  plaintiff  purchased  a  ticket  at  a  station  on  a 
connecting  road,  from  that  station  to  a  station  on  defendant's  road  ;  and 
that  after  the  train  passed  onto  defendant's  road,  the  conductor  recog- 
nized plaintiff's  ticket  as  entitling  him  to  a  ride  over  said  road,  took  up 
the  ticket  in  the  usual  way,  and  allowed  him  to  proceed  without  objection, 
soon  after  which  the  injury  was  received.  Held,  that  that  evidence  was 
proper  to  submit  to  the  jury  as  evidence  that  defendant  was  at  the  time 
of  the  accident  a  common  carrier  operating  its  road,  and  had  under- 
taken to  transport  plaintiff  over  it.  Bixby  v.  MontpeUer  db  St.  Johna- 
hury  Bailroad  Co,  123. 

2.  A  railroad  company  located  its  railroad  over  land  of  B.,  and,  his 
dnmages  being  duly  assessed,  deposited  the  sum  so  assessed  with  oraU.r 
pursuant  to  statute,  orator  issuing  to  B.  a  certificate  of  deposit  therefor. 
The  company,  after  having  partially  graded  its  road  upon  B's  land,  was 
enjoined,  in  suits  to  which  B.  was  not  a  party,  from  proceeding  with  the 
work,  and  thereupon  abandoned  the  construction  of  its  road  over  that 
route,  and  forbade  the  orator's  paying  the  deposit  to  B.  B.  demanded  the 
full  amount  of  the  deposit  of  orator,  and  upon  its  refusal  to  pay  it,  brought 
suit  at  law  therefor,  whereupon  the  orator  brought  a  bill  of  interpleader 
against  the  company  and  B.    The  answer  of  the  company  alleged,  and 
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B's  answer  admitted,  that  the  bills  upon  which  the  injunctions  were 
granted,  proceeded  upon  the  ground  that  the  company  had  no  right  to 
construct  its  road  over  the  projected  route,  and  alleged  that  the  injunc- 
tions, though  temporary,  had  never  been  dissolved,  and  that  ever  after 
they  were  granted,  the  company  wholly  abandoned  work  on  the  road  on 
the  route  surveyed,  and  had  no  intention  of  resuming.  HMy  that  the 
admitted  allegations  of  the  company's  answer  were  tantamount  to  a  con- 
fession of  the  bill  on  which  the  injunctions  were  granted,  and  to  an  es- 
tablishment of  the  fact  that  the  company  had  no  right  to  build  its  road 
over  B's  land,  and  that  the  proceedings  of  the  company  to  condemn  it 
were  therefore  void,  and  the  right  to  the  deposit  still  in  the  company. 
First  NaUonal  Bank  of  BratUeboro  v.  The  West  Biver  Bcdlroad  Co.  et 
di  167. 

3.  In  the  operation  and  management  of  railroads  by  receivers  in 
chancery,  they  sustain  to  persons  dealing  with  them  the  character  of 
common  carriers;  and  though  they  may  at  all  times  invoke  the  aid  of  the 
Court  of  Chancery  in  any  matter  affecting  their  duty  or  liability  under 
their  receivership,  yet,  waiving  this,  they  are  amenable  in  the  common- 
law  courts  to  actions  for  negligence  as  carriers.  IfeweU  et  aiU.  v.  Smith 
A  dark,  255. 

4.  A  carrier  of  freight  who  expressly  contracts  to  deliver  goods  at  a 
destination  beyond  the  terminus  of  his  own  road,  is  answerable  for  the 
negligence  of  any  connecting  road  in  the  line  of  transportation.  lb, 

5.  A.  was  defendants'  freight  and  passenger  agent  at  B.,  and  as  such 
had  authority  to  sign  contracts  of  shipment  like  the  one  in  question. 
S.,  who  signed  A's  name  to  the  contract  in  question  as  such  agent,  was 
a  clerk  in  A's  office,  and  the  execution  of  such  contracts  was  part  of  his 
business.  Held^  the  same  as  though  A.  had  signed  his  own  name,  and 
that  defendants  were  bound  thereby.    lb, 

6.  A  bill  of  lading  imported  on  its  face  an  absolute  undertaking.  On 
the  back  thereof  were  printed  rules  and  regulations  that  modified  such 
undertaking,  but  it  did  not  appear  that  the  shippers  had  knowledge 
thereof.  Held,  that  evidence  modifying  such  undertaking  should  come 
from  the  party  apparently  bound  thereby,    lb. 

7.  A  bill  of  lading  bound  the  carriers  to  forward  the  goods  to  their 
destination  with  the  usual  despatch.  To  show  the  usual  time  of  transit, 
the  shippers  called  a  witness  who  testified  thereto,  but  said  he  derived 
his  information  from  a  clerk  in  the  freight  office  at  the  place  of  destina- 
tion. HM^  that  fact  being  peculiarly  within  the  knowledge  of  the  car- 
riers, that  slight  evidence  thereof  on  the  part  of  the  shippers  was  suffi- 
cient, and  that  the  testimony  was  competent    lb. 

See  Mandamus. 
71 
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RECEIPTOR. 

A  receipt  for  property  attached  was  for  twenty-five  watches  and  other 
property,  all  of  the  value,  as  the  receipt*  stated,  of  $2500.  In  trover  by 
the  officer  against  the  receiptors  for  twenty-one  watches  not  returned, 
the  receiptors  sought  to  show  that  the  debtor  had  only  four  watches  at 
the  time  of  the  attachment,  and  that  plaintiff  knew  it,  but  said  to  the  re- 
ceiptors at  the  time  the  receipt  was  executed,  in  answer  to  a  question 
by  one  of  them,  that  he  supposed  they  would  be  liable  only  for  so  many 
as  the  debtor  owned ;  that  they  delivered  the  receipt  to  plaintiff  in  reli- 
ance upon  that  representation;  and  that  the  value  of  the  property  was 
less  than  that  stated  in  the  receipt.  Held,  that  the  receipt  was  conclu- 
sive, so  far  as  the  liability  of  the  receiptors  was  concerned,  as  to  the  own- 
ership and  value  of  the  property  named  therein ;  that  the  legal  effect  of 
the  receipt  could  not  be  varied  by  evidence  of  what  plaintiff  said  at  the 
time  the  receipt  was  executed,  there  having  been  no  deceit  as  to  any 
matter  of  fact;  and  that  plaintiff  was  not  estopped  to  claim  the  full  ben- 
efit of  the  receipt    Bovoley  v.  Angirt  et  als.  41. 

REFERENCE. 

1.  An  entry  upon  the  clerk's  docket  by  the  attorney  of  one  of  the 
parties,  that  '^reference  revoked  June  7,  1875,  before  any  report  was 
filed,"  is  no  evidence  of  a  revocation.    Knapp  v.  Fisher^  94. 

2.  After  a  reference,  agreed  upon,  has  become  a  rule  of  court,  until 
the  rule  is  discharged  or  expires  by  its  own  limitation,  it  is  not  compe- 
tent for  either  party  to  revoke  it.    Jb. 

3.  On  appeal  from  the  decision  and  report  of  commissioners  on  de- 
fendant estate,  plaintiff  presented  claims  before  the  referee  for  work  and 
labor,  &c.,  and  asked  the  referee  to  assume  equity  powers;  which  he  re- 
fused to  do.    Held,  no  error.    DavU  v.  Davis^s  Est  464. 

RELEASE. 

In  trover  before  a  justice  against  defendant  and  H.  for  the  joint  con- 
version of  a  pistol,  judgment  was  rendered  agajnst  H.  and  for  defend- 
ant, and  appeals  taken  by  H.  and  plaintiff,  whereupon  plaintiff^  by 
agreement  with  H.,  discontinued  the  suit  as  to  him,  without  costs.  Held, 
that  the  discontinuance  was  not  a  legal  satisfaction  of  the  tort,  .and  not 
a  bar  to  a  recovery  of  full  damages  against  defendant  Sloan  v.  Her- 
rick,  327. 

REPLEVIN. 

In  replevin  for  beasts  impounded,  defendant  can  justify  only  as  at 
common  law,  under  an  avowry  setting  forth  the  facts  relied  upon;  evi- 
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dence  of  justification  being  admissible  under  the  plea  of  not  guilty  pre- 
scribed by  s.  14  of  c.  35  of  the  Gen.  Sts.,  only  in  those  cases  to  which 
remedy  by  replevin  was  extended  by  section  13  of  the  same  chapter. 
Howard  v.  Blacky  9. 

SALE. 

1.  Bepresentations  by  the  vendor,  of  the  quality  of  the  thing  sold,  or 
of  its  fitness  for  a  particular  purpose,  intended  as  a  part  of  the  contract 
of  sale,  and  relied  upon  by  the  vendee,  constitute  a  contract  of  warranty. 
B%chard8(m  v.  Qraandy  et  ol.  22. 

2.  When  there  is  a  contract  of  warranty,  the  vendee  has  a  right  of 
action,  by  proving  the  contract  and  its  breach,  and  is  under  no  legal  ob- 
ligation to  return  the  property,  or  to  give  notice  of  its  defects  ;  his  re- 
tention and*  use  of  it,  and  neglect  to  give  notice  of  its  defects,  being 
material  only  upon  the  question  of  damages.  Thus,  defendants  sold 
plaintiff  a  second-hand  machine^  to  be  so  repaired  as  to  '*be  equal  in. all 
respects  to  a  new  one  of  the  same  kind,'^  and  plaintiff  kept  it  three 
months  before  setting  it  up,  and  three  months  afterwards,  before  finally 
rejecting  it.  The  court  charged  that  if  plaintiff  kept  it  longer  than  was 
reasonably  necessary  to  inspect  and  test  it  in  the  respect  counted  upon, 
without  giving  notice  of  any  defect,  he  bad  impliedly  accepted  it.  Held, 
no  error.    16. 

3.  Defendants  offered  to  send  a  mechanic  to  set  up  the  machine,  and 
plaintiff  replied  that  he  should  want  him,  and  when  ready  would  send 
for  him,  but  he  employed  another  mechanic  instead,  who,  as  defendants 
alleged,  was  incompetent.  Held,  that  it  was  not  a  part  of  the  agreement 
that  the  machine  should  be  set  up  by  defendants'  mechanic,  and  that 
although  plaintiff  could  not  cast  upon  defendants  the  mischief  caused  by 
the  unskilful n ess  with  which  the  machine  was  set  up,  yet  he  would  not 
necessarily  be  precluded  by  his  omission  to  have  defendants'  mechanic 
set  up  the  machine,  from  recovering  for  defects  therein  that  were  a 
breach  of  contract    Ih. 

4.  The  vendor  of  an  article  sold  for  a  particular  purpose,  does  not 
impliedly  warrant  it  against  latent  defects  to  him  unknown,  and  caused 
by  the  unskilful ness  or  negligence  of  the  manufacturer  or  previous 
owner,  except  when  the  sale  is,  in  itself,  equivalent  to  an  affirmation 
that  the  article  has  certain  inherent  qualities  inconsistent  with  the  al- 
leged defects.  Thus,  when  defendant,  a  machinist  and  founder,  sold  a 
piece  of  wrought  iron  shafting  of  which  he  was  not  the  maker,  but 
which  he  turned  and  prepared  for  the  reception  of  pulleys,  and  which 
he  supposed  to  be  sound,  to  be  used  in  running  machinery  in  a  carriage 
^op,  and  the  shaft,  upon  being  put  to  the  described  use,  broke  because 
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of  a  flaw  and  an  imperfect  weld,  it  was  hM  that  there  was  no  implied 
warranty  of  its  soundness.    Bragg  v.  MarrUl,  45. 

5.  Plaintiff,  in  purchasing  a  bull  of  defendant,  informed  him  that  he 
wanted  the  bull  to  put  with  his  cows,  but  did  not  ask  him  whether  or 
not  the  bull  was  suitable  for  that  purpose.  The  bull,  though  sound  in 
appearance,  was,  to  the  knowledge  of  defendant,  without  the  power  of 
procreation.  Defendant  did  not  disclose  his  knowledge  of  that  defect, 
but  otherwise  used  no  means  to  conceal  the  defect,  or  in  any  way  to 
mislead  or  deceive  plaintiff.  Held^  that  defendant  was  guilty  of  a  fraud- 
ulent concealment  of  a  material  fact  peculiarly  within  his  own  knowl- 
edge,  and  was  therefore  liable  in  an  action  for  deceit  Maynard  v. 
Maynard,  297. 

6.  If  one  order  goods,  agreeing  to  pay  if  satisfied  therewith,  be  must, 
in  ascertaining  whether  he  is  satisfied  or  not,  act  honestly,  and  in  accor- 
dance with  the  reasonable  expectations  of  the  seller  as  implied  from  the 
contract,  its  subject-matter  and  surrounding  circumstances.  His  dissat^ 
isfaction  must  be  real  and  not  pretended,  to  be  available  as  a  defence  to 
an  action  for  the  contract  price.    Daggett  et  al,  v.  Johnson^  345. 

8u  Damages,  1 ;  Evidence,  5. 

SCHOOL  DISTBICT. 

A  school  district  that  was  in  debt  was  enlarged  in  March,  1873,  by  the 
annexation  of  a  part  of  an  adjoining  district.  In  April,  1874,  the  dis- 
trict as  it  was  before  its  enlargement,  in  order  to  pay  the  debt,  voted  to 
assess  a  tax  on  the  list  of  1872.  Held,  that  under  No.  8  of  the  Acts  of 
1872,  it  should  have  been  assessed  on  the  list  completed  on  May  15, 1874; 
and  that  No.  38  of  the  Acts  of  1868,  conferred  no  such  right  as  the  dis- 
trict assumed.    Salaam  v.  Edwards^  7. 

STATUTES  CONSTRUED,  EXPLAINED,  OR  CITED. 

1.  Acts  of  1868,  No.  38,  relating  to  School  Districts,  and  Acts 
of  1872,  No.  8,  relating  to  School  District  Taxes.  Hassam  v.  Ed- 
wardSi  7. 

2.  Gen.  Sts.  c.  35,  ss.  13,  14,  relating  to  Replevin.  Howard  v. 
Black,  9. 

3.  Gen.  Sts.  c.  20,  s.  13,  relating  to  the  Relief  of  Transient  Pau- 
pers.   Maeoon  v.  Berlin,  13. 

4.  Gen.  Sts.  c.  94,  s.  44,  relating  to  Procuring,  &c..  Intoxicating 

Liquor  for  Unlawful  Purposes.    State  v.  Benjamin,  101. 

« 

5.  Gren.  Sts.  c.  15,  s.  30,  relating  to  the  Liabilitt  of  Towns  fob 
THE  Neglect  or  Default  of  their  Constables.  Hopkins  v.  El- 
more, 176. 
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6.  Gen.  Sts.  c.  56,  ss.  16,  17,  relating  to  Adtancements.  Buck  et 
aU.  y.  KitiUi's  Est  288. 

7.  Gen.  Sta.  c.  30,  8.  60,  relating  to  Variance.  Morey  v  King  et 
aU,  904. 

8.  Gen.  Sts.  c.  16,  s.  52,  relating  to  Selectmen's  Auditing  and 
Allowing  Claims,  and  Drawing  Orders  on  the  Treasurer  for 
THE  Sum  Allowed.    Davenport  v.  Johnson,  403. 

« 

9.  Gen.  Sts.  c.  31,  s.  18,  relating  to  the  Jurisdiction  of  Justices 
of  the  Peace.    Prouty  et  ah  v.  Mather^  415. 

10.  Act«  of  1874,  No.  27,  relating  to  Witnesses  in  Actions  against 
the  Illegal  Seller  of  Intoxicating  Liquor.  Snoto  v.  Carpenter 
et  aZ.  426. 

TENANTS  IN  COMMON. 

1.  In  1834,  orator  purchased  a  lot  of  land  with  the  joint  funds  of  him- 
self and  his  two  brothers,  taking  and  holdiug  the  title  of  two  undivided 
thirds  thereof  in  trust  for  his  brothers  equally.  In  1842  and  1843,  the 
brothers  respectively  conveyed  one  undivided  third  of  said  land  to  C, 
by  deed  of  warranty.  Upon  C's  death,  the  thirds  so  conveyed  to  him 
were  set  to  his  daughter  P.  Afterwards  the  guardian  of  P.  conveyed 
them  to  J.  R.,  and  finally,  through  J.  R.,  in  1870,  they  came  to  defend- 
ant Held,  on  a  bill  for  partition  and  an  accounting,  that  orator  and  de- 
fendant were  tenants  in  common  of  the  whole  lot.  Chandler  v.  Bicker^ 
128. 

2.  A  tenant  in  common,  to  show,  an  ouster  of  his  cotenant,  must 
show  acts  of  possession  inconsistent  with,  and  exclusive  of,  the  rights  of 
such  cotenant,  and  such  as  would  amount  to  an  ouster  between  landlord 
and  tenant,  and  knowledge  on  the  part  of  his  cotenant  of  his  claim  of 
exclusive  ownership.  Proof  of  notice  to  one  who  had  been  the  agent  of 
the  cotenant  for  watching  trespassers  and  paying  taxes,  but  whose 
agency  had  terminated  before  the  giving  of  notice,  is  insufficient  proof 
of  the  knowledge  required  to  be  shown,  both  because  of  the  narrowness 
of  the  agency  and  of  its  previous  termination.  Evidence  that  the  land 
is  a  wild,  mountain  lot,  nearly  covered  with  forest,  and  that  the  occupa- 
tion was  under  a  deed  conveying  an  undivided  part  thereof,  and  by  an 
occasional  cutting  of  a  few  trees  for  shingles  or  timber,  and  peeling  and 
carrying  away  a  few  loads  of  bark,  at  a  merely  nominal  profit,  is,  in 
itself,  of  little  weight  as  evidence  of  the  acts  required  to  be  shown.    Ih. 

TOWNS  AND  TOWN  OFFICERS. 

1.    In  case  against  a  town  under  s.  30,  c.  15,  of  the  Gen.  Sts.,  for  neg- 
lect of  its  constable,  the  declaration  alleged  that  plaintiff  sued  out  a  writ 
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of  attachment  against  B.,  and  placed  it  in  the  hands  of  the  constable  to 
be  eerved  ;  that  by  virtue  thereof  the  constable  attached  B's  property, 
and  by  consent  of  B.  and  plaintiff,  sold  it  as  such  constable,  and  received 
the  money  therefor ;  that  B.  and  plaintiff  afterwards  agreed  upon  the 
amount  due  plaintiff,  and  thereof  informed  the  constable,  who  then,  as 
such  constable,  promised  to  pay  plaintiff  the  sum  so  agreed  upon,  but, 
though  requested,  neglected  and  refused  so  to  do.  Held,  on  demurrer, 
that  the  town  was  not  liable.    Hopkins  v.  Elmore,  176. 

2.  Semhle  that  a  writ  will  not  abate  for  being  issued  against  the  in- 
habitants of  a  town,  instead  of  against  the  town  by  its  corporate  name. 
lb. 

3.  In  assumpsit  for  services  and  expenditures  by  plaintiff  as  an 
officer  of  defendant  town,  plaintiff  was  allowed  to  prove  and  recover 
certain  items  that  had  not  been  presented  to  the  town  auditors  agreea- 
bly to  ss.  84,  85,  c.  15,  of  the  Gen.  Sts.  Held,  that  the  omission  to  present 
them  to  the  auditors  was  no  bar  to  their  recovery,  and  that  upon  the 
record  it  was  to  be  presumed  that  the  proof  of  them  was  legal  in  its 
character  and  satisfactory  in  its  measure.     Judevine  v.  Hardwick,  180. 

4.  It  appeared  under  a  plea  in  set-off  in  the  general  counts,  that  in 
1868,  while  plaintiff  was  law  agent  of  defendant  town,  G's  wife  was  in- 
jured on  a  highway  in  said  town,  and  brought  suit  for  damages  ;  that 
the  town  claimed,  and  so  notified  plaintiff,  that  the  injury  was  occa- 
sioned by  an  obstruction  placed  in  the  highway  by  plaintiff  or  his  ser- 
vants, and  that  he  would  be  held  liable  to  the  town  in  the  event  of  a 
recovery  by  G. ;  that  afterwards,  while  plaintiff  was  such  agent,  he  pur- 
chased of  G.  a  half  interest  in  his  claim  against  the  town  ;  that  plaintiff 
went  out  of  office  in  March,  1869,  and  on  April  26,  procured  G's  written 
consent  to  a  settlement  of  said  claim  for  $300,  and  on  April  29,  entered 
into  an  agreement  with  the  selectmen,  by  which  they  agreed  to  pay  him 
$600,  and  discharge  him  from  all  liability  to  the  town  for  G's  claim,  if  he 
would  procure  the  town  a  full  discharge  from  G. ;  that  on  April  30,  he 
procured  such  discharge,  and  paid  therefor  only  $300,  and  that  there- 
upon the  town  paid  him  $600  as  agreed  ;  that  plaintiff  did  not  inform 
the  selectmen  that  he  had  obtained  the  consent  of  G.  to  a  settlement  for 
$300,  nor  that  he  had  purchased  an  interest  in  said  claim  ;  and  that  the 
town  did  not  know  either  of  those  facts  until  1871,  and  never  offered  to 
rescind  said  contract  of  settlement.  Held,  that  the  town's  long  acqui- 
escence after  the  facts  became  known,  was  a  ratification  of  the  contract 
of  settlement,  and  precluded  a  recovery  of  the  consideration  paid  for  the 
discharge  from  G. ;  but  that,  as  an  agent  should  not  be  permitted  to 
make  private  gain  with  funds  nor  in  matters  of  business  intrusted  to  his 
care,  defendant  might  adopt  plaintiff's  contract  of  purchase  of  an  inter- 
est  in  G's  claim,  and  recover,  under  its  plea,  whatever  plaintiff  had^ left 
of  the  $600  after  reimbursing  him  for  his  actual  trouble  and  expense.  lb. 
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5.  Defendant'8  selectmen,  acting,  as  they  supposed,  in  discharge  of 
their  official  duty,  paid  a  large  sum  of  money  in  endeavoring  to  ascer- 
tain the  liability  of  the  town  upon  its  subscription  in  aid  of  a  railroad, 
and  presented  the  items  of  their  expenditure  to  the  town  auditors,  and 
the  auditors  found  that  the  expenditures  were  made.  The  selectmen 
thereupon  issued  to  themselves,  or  bearer,  for  their  reimbursement, 
prders  upon  the  town  treasurer,  and  at  tbe  next  March  meeting,  said 
orders  were  reported  by  the  auditors  among'the  town's  liabilities  ;  but 
as  to  them,  the  report  was  rejected  b}'  vote  of  the  town.  At  maturity 
said  orders  were  presented  for  payment,  which  was  refused.  Held^  that 
as  it  was  no  part  of  the  auditors'  duty  to  audit  and  allow  such  claims, 
they  did  not  by  their  action  bind  the  town  to  the  payment  of  the  orders, 
and  that  the  selectmen,  who  were  themselves  the  claimants,  and  therefore 
in  no  position  to  represent  the  adverse  interests  of  the  town,  had  no  au- 
thority to  draw  them.    Davenport  v.  Johnson,  403. 

TRESPASS. 

1.  In  trespass  qua.  clau.,  it  appeared  that  plaintiffs  had  paid  taxes  on 
the  locus  in  quo,  and,  in  surveying  the  gore  of  which  it  was  a  part,  had  sur- 
veyed some  of  its  outer  lines.  Held,  that  those  acts  were  not  acts  of 
possession,  but  evidence  of  a  claim  of  right  merely.  Paine  et  al.  v. 
Hutchins,  314. 

2.  The  effect  of  possessory  acts  done  upon  parts  of  a  gore  under  color 
of  title  to  the  whole,  will  not  be  extended  by  such  color  of  title  to  the 
other  parts;  the  land  in  the  gore  being  at  the  time  subject  to  ownership 
by  various  persons,  and  occupied  by  them  by  different  kinds  of  posses- 
sion,   lb, 

3.  In  trespass  qua,  clau,,  plaintiff  introduced  in  evidence  a  deed  of  a 
farm  from  the  administratrix  of  Anson  B.  to  him,  claiming  that  it  in- 
cluded the  locus,  but  the  court  ruled  that  it  did  not.  Plaintiff  then  in- 
troduced a  deed  of  the  locus  from  B.  to  Andrew  B.,  with  evidence  tend- 
ing to  show  that  it  was  in  fact  made  to  Anson  B.  The  court  ruled  that 
as  the  first-named  deed  did  not  include  the  locus,  the  other  did  not  show 
title  thereto  in  the  plaintiff,  even  if  it  was  made  to  Anson  B.  ;  and  in 
that  ruling  plaintiff  acquiesced.  Held,  that  thereafter  plaintiff's  claim 
rested  on  other  grounds  than  a  title  derived  from  B.,  and  that  as  to  those 
grounds  he  was  neither  bound  to  admit  nor  estopped  to  deny  B's 
title.    8ouU  V.  Barlow,  329. 

4.  One  count  in  the  declaration  alleged  plaintiffs'  possession  of  a  cer- 
tain close,  describing  it,  and  that  a  stream  used  and  still  ought  to  flow 
through  the  same,  but  that  defendant  "  wrongfully  and  unjustly,  without 
the  leave  or  license  and  against  the  mil  of  the  plaintiffs,  entered  upon  the 
plaintiffs^  close,  erected  and  caused  to  be  erected  a  dam  across  said  last- 
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mentioned  stream,"  &c.,  whereby  plaintiffs'  }and  was  overflowed.  Held, 
a  count  in  trespass,  and  sufficient  on  motion  in  arrest  Prouty  et  aZ.  v. 
Mather,  415. 

5.  In  trespass  for  assault  and  battery,  it  appeared  that  defendant,  be- 
ing in  possession  of  a  counting-room,  forcibly  removed  plaintiff  there- 
from. Held,  that  if  defendant  had  a  legal  right  to  remove  him,  and  laid 
hold  of  him  for  that  purpose,  and  in  removing  him  used  no  unnecessary 
force,  he  was  justified,  whatever  his  motive.    Brothers  v.  Morris,  460. 

See  Evidence,  16, 16. 

TROVER. 

In  trover  for  a  promissory  note,  plaintiff's  evidence  tended  to  show 
that  he  exchanged  a  horse  with  defendant  for  a  pair  of  stags,  the  horse 
then  being  subject  to  a  lien  in  favor  of  a  former  owner,  of  which  plain- 
tiff was  then  ignorant;  that  soon  after  the  exchange,  defendant,  having 
heard  of  the  lien,  inquired  of  plaintiff  about  it,  whereupon  plaintiff  gave 
him  his  note  for  ninety-five  dollars,  payable  in  three  months,  secured  by 
a  lien  upon  the  stags,  to  be.  held  as  security  against  the  lien  upon  the 
horse,  defendant  expressly  agreeing  to  return  the  note  upon  plaintiff's 
procuring  the  lien  upon  the  horse  to  be  discharged  and  paying  him  five 
dollars  for  his  trouble;  that  plaintiff  soon  procured  a  discharge  of  the 
lien  upon  the  horse,  and  offered  it,  with  five  dollars,  to  defendant,  and 
demanded  his  note,  which  defendant  refused  to  surrender.  Held,  that 
evidence  of  the  condition  upon  and  purpose  for  which  defendant  took 
the  note,  was  admissible;  and  that,  as  upon  the  evidence  the  note  was 
bailed  for  a  special  purpose  which  had  licen  accomplished,  and  as  trover 
would  lie  therefor,  it  was  error  to  direct  a  verdict  for  defendant.  iSteto- 
art  V.  Martin,  266. 

TRUSTEE  PROCESS. 

A  commissioner  found  that  it  appeared  by  the  officer's  return  on  an 
execution,  that  the  levy  was  made  on  December  27, 1869,  and  the  exe<;a- 
tion  returned  to  the  clerk's  office  on  November  31, 1869,  but  that,  by  the 
clerk's  certificate  on  the  execution,  it  appeared  to  have  been  returned 
on  December  31,  1869.  Held,  equivalent  to  a  finding  by  the  commis- 
sioner that  the  execution  was  returned  on  December  31.  Hurant  v. 
Shurtleff  &  Tr.  141. 

TRUSTS  AND  TRUSTEES. 

1.  Husband  buys  a  farm  and  has  it  deeded  to  his  wife  in  trust  for 
their  children.  Husband  and  wife  hire  orators  to  build  a  barn  thereon, 
and  inform  them  of  the  true  state  of  the  title.    Orators  build  the  barn, 
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relying  in  some  measure  on  the  trust  property  for  their  pay.  Husband 
is  sick,  and  does  not  expect  to  live  long,  and  so  informs  orators,  and  soon 
after  the  barn  is  commenced,  returns,  with  his  family,  to  his  home  in 
Georgia,  and  dies  insolvent.  Wife  thereafter  promises  to  pay  orators 
for  building  the  barn.  No  administration  is  here  taken  on  the  hus- 
bnnd^s  estate.  Held,  that  the  expenses  for  building  the  barn  were  a 
proper  charge  on  the  trust  property.    Field  ei  al  v.  Wilbur  et  als,  157. 

2.  Defendant's  father  and  mother  conveyed  their  farm  to  him,  and  at 
the  same  time  he  gave  them  a  bond,  conditioned  for  their  support,  and 
for  the  payment  of  (400  to  his  sister  on  a  certain  day,  and  executed  2^ 
mortgage  on  the  farm  to  secure  the  performance  of  the  condition  of  the 
bond.  Held,  a  trust  in  defendant  as  to  the  S400,  sufficiently  created  and 
declared  to  answer  the  requirements  of  the  statute.  Barber,  admr,  v. 
Thcmpwm,  213. 

3.  Held,  also,  that  said  trust  was  not  revocable  without  the  consent 
of  the  cestui  que  trust    lb. 

4.  The  oratriz,  while  an  infant,  and  before  her  intermarriage  with 
the  orator,  inherited  money  which  her  father  and  guardian,  the  defend- 
ant B.,  received  and  paid,  without  consideration,  to  a  brother  of  the  de- 
fendant wife,  for  the  latter's  benefit,  with  an  understanding  that  it  was 
to  be  paid  for  certain  premises  that  she  was  then  about  to  and  subse- 
quently did  purchase,  using  said  money  in  paying  therefor,  and  taking 
the  title  thereof  in  her  own  name.  Defendants  afterwards  intermarried, 
and  separated.  Orators  brought  suit  at  law  against  defendant  B.  for 
said  money,  and  attached  said  premises,  which  had  been  mortgaged 
by  his  wife  before  marriage,  and  procured  a  part  of  the  equity  of  re- 
demption therein  to  be  set  off  on  execution  as  the  estate  of  B.  There 
was  a  question  as  to  whether  or  not  one  of  the  appraisers  in  such 
proceedings  was  a  freeholder.  The  orators  then  filed  a  bill  to  perfect 
their  title  under  the  levy,  and  to  compel  defendants  to  release  their  in- 
terest in  the  land.  B.  testified  that  he  loaned  said  money  to  his  wife  be- 
fore marriage.  Held,  that  as  B.  had  no  right  to  loan  the  money;  as  the 
loan  was  not  legalized  by  his  marriage;  as  the  wife,  standing  on  B's  right, 
could  acquire  no  right  to  a  homestead  out  of  the  trust  property;  and  as 
the  relation  of  the  wife  to  the  money  and  the  property  purchased  there- 
with, was  that  of  a  mere  volunteer, — she  was  charged  with  a  construc- 
tive trust  in  favor  of  the  oratrix;  and  that,  as  no  proceedings  at  law 
were  essential  to  the  attainment  of  the  orators'  rights,  and  as  whether 
or  not  one  of  the  appraisers  was  disqualified  was  therefore  unimportant, 
equity  would  give  the  relief  sought.  Veile  and  Wife  v.  Blodgett  and 
Wife,  270. 
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USURY. 

1.  In  assumpsit  for  usurious  interest  it  appeared  that  defendant  held 
plaintiff's  mortgage  notes  to  a  large  amount,  some  of  which  were  given 
with  an  agreement  for  more  than  lawful  interes't,  and  that  defendant 
had  obtained  a  decree  of  foreclosure.  Plaintiff's  evidence  tended  to 
show  that  on  October  14, 1871,  shortly  before  the  expiration  of  the  time 
of  redemption,  P.,  pursuant  to  an  agreement  with  plaintiff,  paid  the  sum 
due  ;  but  defendant's  testimony  tended  to  show  that  P.  then  purchased 
defendant's  claim.  It  appeared  that  on  that  day  defendant,  plaintiff,  and 
P.,  met ;  that  the  notes  were  produced,  the  interest  thereon  reckoned., 
in  part  at  ten  per  cent,  and  in  part  at  a  less  rate,  and  the  notes  given  up 
to  plaintiff ;  and  that  in  payment  of  the  notes  and  the  interest  then  due 
thereon,  P.  gave  defendant  S3000,  and  four  notes  for  $700  each,  at  one, 
two,  three,  and  four  years  date  respectively,  signed  by  plaintiff  and  in- 
dorsed by  himself.  Plaintiff's  testimony  tended  to  show  that  the 
amount  then  found  due  to  defendant  was  $5,810.22;  defenilant's,lLhat  it 
was  about  5,890;  but  the  testimony  of  both  agreed  in  showing  that  de- 
fendant consented  to  call  it  5,800.  It  further  appeared  that  on  or  just 
before  that  day,  plaintiff  conveyed  the  mortgaged  premises  to  P.,  and 
executed  to  him  a  note  for  $3,000,  and  received  back  a  bond,  conditioned 
that  if  plaintiff  paid  the  said  several  scven-hundred-dollar  notes  as  they 
fell  due,  P.  should  reconvey  the  premises  so  conveyed,  and  take  a  mort- 
gage thereon,  conditioned  for  the  payment  of  said  three-thousand-dollar 
note  ;  that  afterwards  plaintiff  surrendered  said  premises  to  P.,  and  re- 
ceived back  said  three-thousand-dollar  note  and  one  of  the  sev6n-hun- 
dred-dollar  notes  that  P.  had  paid  ;  that  after  such  surrender,  P.  sold 
the  property  to  B.,  who  assumed  the  payment  of  the  three  remaining 
seven-hundred-dollar  notes,  whereupon  defendant  released  P.  from  his 
indorsements  thereon.  It  further  appeared  that  only  a  part  of  the  sev- 
en-hundred-dollar note  at  three  years  date  had  been  paid  ;  that  nothing 
more  than  the  interest  had  been  paid  on  the  seven-hundred-dollar  note 
of  four  years  date  ;  that  defendant  still  held  them  ;  and  that  the  amount  to 
become  due  on  them  was  more  than  the  amount  claimed  by  plaintiff  for 
usury.  Eeld,  that,  as  neither  plaintiff  nor  any  one  for  him  had  in  fact 
paid  any  more  than  legal  interest,  as  plaintiff  could  defend  to  the  extent 
of  his  claim  against  an  action  on  the  remaining  notes  by  defendant,  as 
P.  was  released,  and  as,  if  R.  were  to  pay  anything  on  them  he  would 
do  so  for  plaintiff,  plaintiff  could  not  recover  any  part  of  his  claim  for 
usurious  interest.     ChapUn  v.  Currier^  48. 

2.  Only  the  person  paying  usury  can  recover  it  back.  Thus,  an  ac- 
commodation maker  of  a  promissory  note  cannot  avail  himself  in  a  suit 
upon  the  note,  of  a  payment  of  usury  thereon  by  the  party  accommo- 
dated.   Aliter  of  interest  paid  by  such  party.     Cody  v.  Goocbioto,  400. 
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WATVEIL 
See  Book  Account,  3. 

WILL. 

The  testatrix,  on  October  29, 1864,  while  sole,  made  her  will,  by  which 
she  gave  to  the  American  Misdionary  Association  eight  thousand  dol- 
lars, provided,  that  if  that  sum  should  be  more  than  half  of  her  estate, 
both  real  and  personal,  then  she  gave  the  association  a  sum  equal  to  one 
half  of  her  estate,  and  no  more,  and  to  the  Congregational  Society  at 
Milton  Falls,  all  the  remainder  of  her  estate,  both  real  and  personal. 
At  that  time  she  was  possessed  in  her  own  riglit  of  real  estate  of  the 
value  of  about  thirteen  thousand  dollars,  and  of  personal  estate,  consist- 
ing in  part  of  choses  in  action  of  the  value  of  about  fifteen  thousand 
dollars.  She  afterwards  married.  Before  that  event,  it  was  agreed  be- 
tween her  and  her  intended  husband,  that  her  will  should  be  to  some 
extent  changed  in  his  favor;  but  after  the  marriage,  upon  n  further  un- 
derstanding with  him,  she  made  a  satisfactory  provision  for  him  other- 
wise. On  August  2, 1868,  she  died  without  issue.  Upon  the  probate  of 
her  will,  its  establishment  was  consented  to  by  the  husband.  It  ap- 
peared upon  settlement  of  the  administration  account,  that  after  pay- 
ment of  all  debts,  there  remained  in  the  hands  of  the  executor,  personal 
property  of  the  value  of  about  $14,000,  and  cash  derived  from  the  sale 
of  real  estate  to  the  amount  of  SI  1, 927.  Held^  that  the  probate  of  the  will 
was  conclusive  only  as  to  its  due  execution;  that,  as  there  was  no  ante- 
nuptial agreement  to  keep  the  property  of  the  testatrix  separate,  nor  to 
cut  down  her  husband's  right  thereto,  the  will  was  revoked  by  the  mar- 
riage as  to  all  pers^onalt}',  whether  choses  in  action  or  choses  in  posses- 
sion; that  as  at  the  wife's  death  her  property  had  not  in  fact  been  re- 
duced to  possession  by  the  husband,  his  rights  thereto,  under  the  law  as 
it  then  stood,  then  ceased,  and  that  his  subsequent  consent  to  the  estab- 
lishment of  the  will  was  therefore  of  no  eflfect;  that  although  there  was 
thus  a  large  part  of  the  property  that  did  not  pass  by  the  will,  yet,  as  the 
executor  had  administered  upon  the  whole  estate,  distribution  might 
properly  be  made  upon  his  administration;  and  that  as  all  the  facts  upon 
which  distribution  should  be  made,  appeared  of  record,  the  court  would 
render  final  judgment  thereon,  making  distribution;  that  all  the  per- 
sonal property  should  be  decreed  to  to  the  heirs  of  the  testatrix;  that  as 
the  bequest  to  the  American  Missionary  Association  was  a  general  pe- 
cuniary legacy,  and  as  the  personalty  was  ample  for  its  payment,  the 
bequest  was  strictly  one  of  personalty,  and  therefore  revoked  by  the  re- 
vocation of  so  much  of  the  will  as  related  to  personalty;  and  that  the 
provision  for  the  Congregational  Society  at  Milton  Falls  was  an  express 
devise  of  real  estate,  free  from  all  general  legacies  that  there  was  suffi- 
cient personalty  Xq  meet    In  re  Polly  Carey^s  EaL  236. 
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WITNESS. 

1.  In  an  action  founded  on  sec.  3,  No.  4,  of  the  Acts  of  1869,  broaght 
by  a  married  woman  to  recover  for  injury  committed  upon  her  person  by 
her  husband  when  in  a  state  of  intoxication  caused  by  liquor  unlawfully 
furnished  him  by  defendants,  it  was  hM  that  No.  27  of  the  Acts  of  1874, 
in  amendment  of  the  act  of  1869,  made  the  husband  a  competent  witness 
for  the  wife.    Snow  v.  Carpenter  €t  aZ.  426. 

2.  In  a  suit  agsiiust  an  estate,  the  administrator's  wife,  who  was  the 
widow  of  the  testator,  was  held  incompetent  as  a  witness  for  the  estate. 
Davis  v.  Davis's  Est.  464. 

3.  F.  rented  a  store  to  B.,  who  owned  a  quantity  of  drugs.  B.  made 
an  arrangement  with  E.,  by  which  they  were  to  set  up  as  druggists,  B. 
furnishing  goods  and  paying  rent,  and  E.  managing  the  business,  buy- 
ing and  selling,  and  sharing  profits  equally  with  B.  By  direction  of  B., 
and  for  his  convenience,  goods  were  bought  and  sold  and  advertisements 
made  in  the  name  of  E.  So  Co.,  as  though  E.  was  in  fact  a  partner  with 
B.,  and  E.,  by  B's  direction,  paid  a  part  of  the  rent  to  F.  out  of  the  pro- 
ceeds of  the  business.  F.  had  no  notice  of  the  nature  of  the  arrangement 
between  E.  and  B.  In  an  action  by  the  administratrix  of  F.  to  recover 
for  rent  due,  it  was  Tield  that  as  E.  represented  himself  generally  as  a 
partner,  and  as  F.  had  no  notice  of  the  nature  of  the  arrangement  be- 
tween E.  and  B.,  the  contract  should  be  treated  as  between  F.  and  £.  A 
Co.,  and  that  F.  beiug  dead,  E.  was  incompetent  to  testify  as  to  the  con- 
tract, or  anything  done  under  it  prior  to  appointment  of  the  administra- 
trix.   JFVenc^  admx.  v.  Barron  et  oL  471. 

4.  Parties  are  made  general  witnesses  by  statute  for  all  purposes, 
and  their  testimony  may  be  given  in  any  form  allowable  to  other  wit- 
nesses.   Marcy  v.  MerrifidA^  500. 
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